F2302 


San  Francisco 
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EXTRACT  FROM   RULES 

Rule  la.  Books  ind  other  Icfiil  material  may  be  borrowed  from 
the  San  Franciaco  I, aw  Library  lor  use  within  the  City  and  County 
ot  San  Francisco,  (or  the  periods  of  time  and  on  the  conditions  herein- 
alter  provided,  by  the  judiies  of  all  courts  situated  within  the  City  nnd 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  ol 
the  Slate  Bar  in  jood  standinit  and  practicini;  law  in  the  City  tnd 
County  of  San  l-'rancisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  sui.h  shorter  period  as  the  I^ibririaa 
shall  require  (or  books  o(  special  character,  includinf{  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  hia  discre- 
tion, ((rant  such  renewals  and  extensions  o(  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  ((eneral  public  or 
by  law  students  except  in  u.nusual  cases  of  extenuating  circumitancet 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
(rom  the  Library  by  anyone  for  any  purpose  without  first  iivini  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  end  furnished  lor  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  oi 
the  privilege  ol  the  Library. 

Rule  .Sa.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  do|{-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violatin((  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  aod  may  be  denied  the  (urlber 
privilege  of  the  Library. 
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Docket  No.  15475-15476 

JOE  SHOONG, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1947 
Aug.  11 — Petition  received  and  filed.   Taxpayer  no- 
tified.   Fee  paid. 

Aug.  12 — Copy  of  petition  served  on  General 
Counsel. 

Sept.  17 — Answer  filed  ])y  General  Counsel. 

Sept.  17 — Request  for  hearing  in  San  Francisco, 
Calif.,  filed  by  General  Counsel. 

Sept.  24 — Notice  issued  placing  proceeding  on  San 
Francisco  Calendar.  Service  of  answer 
and  request  made. 


2  Commissioner  of  Internal  Revenue  vs. 

1948 
Jan.  26— Hearing  set  March  22,  1948,  at  San  Fran- 
cisco, Calif. 

Mar.  22 — Hearing  had  before  Judge  Kern  on  mer- 
its. Stipulation  of  facts  with  joint  ex- 
hibit 1-A  attached.  Briefs  due  5/6/48— 
replies  5/21/48. 

Apr.  12— Transcript  of  hearing  of  Marcli  22.  1948, 

filed. 
May    3 — Brief  filed  by  General  Counsel. 
May    6 — Brief    filed    l)y    taxi)ayer.     5/11/48    copy 

served. 
May  20 — Motion  for  extension  to  June  1,  1948,  to 

file  reply  brief  filed  ])y  tax])ayer.   5/20/48 

granted. 
June    1 — Reply  brief  filed  by  taxpayer.  Co])y  served 

6/2/48. 
June  14 — Memorandum  findings  of  fact  and  o])in- 

ion   rendered,   Kern   J.   Decision   will   be 

entered    under    Rule    50.     6/14/48    copy 

served. 
July  15 — Computation  of  deficiency  filed  by   Gen- 
eral Counsel. 
July  19— Hearing  set  August  18,  1948— Rule  50. 
July  27 — Consent  to  settlement  filed  by  taxpayer. 
Aug.    9 — Decision  entered.  Judge  Kern,  Div.  16. 
Oct.  25— Petition  for  review^  by  V.  S.  Circuit  Court 

of  Appeals,  9th  Circuit,  filed  by  (u'ueral 

Counsel. 
Nov.    9— Proof  of  service  filed  bv  General  Counsel. 
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1948 

Dec.  1 — Certified  copy  of  an  order  from  9th  Cir- 
cuit consolidating  with  Docket  15476  for 
the  purpose  of  sending  up  a  single  rec- 
ord on  review  and  original  joint  exhibits 
A-1,  B-2  and  respondent's  exhibits  C  to  I, 
inc.,  be  transmitted  in  their  original  form 
and  extending  to  Jan.  1,  1949,  the  time  to 
prepare  and  transmit  record  filed. 

Dec.  3 — Statement  of  points  filed  by  General  Coun- 
sel with  statement  of  service  thereon. 

Dec.  3 — Designation  of  portions  of  record  to  be 
printed  filed  by  Cfeneral  Counsel  with 
statement  of  service  thereon. 

Dec.  3 — Designation  of  contents  of  record  on  re- 
view filed  by  General  Counsel  with  state- 
ment of  service  thereon. 

Dec.  17 — Proof  of  service  of  designation  re  print- 
ing, designation  of  record  and  statement 
of  points  filed.  [1*] 


I 


*  Page  numbering  appearing  at   foot  of  page  of   original 
certified  Transcript  of  Record. 


4  Commissioner  of  Jntcrnal  Revenue  vs. 

The  Tax  Court  of  tlic  Tinted  States 

Docket  No.   15475 

JOE  81IOONG, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  a])ove-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  l)y  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency,  symbols:  IRA :ADC :90-l),  dated  May  14, 
1947.  As  a  basis  of  liis  ])roceeding,  petitioner  al- 
leges as  follows: 

1.  Petitioner  is  an  individual  having  his  prin- 
cipal office  and  i)lace  of  business  at  929  Market 
Street,  San  Francisco,  California. 

2.  The  notice  of  deficiency,  a  copy  of  which  is 
attached  hereto  and  marked  Exhibit  "A,"  was 
mailed  petitioner  on  May  14,  1947.  \'.]] 

3.  Tlic  tax  in  controversy  is  income  tax  of  $58,- 
441.99  for  the  taxable  year  ended  December  31, 
1944,  $58,081.79  of  wliich  is  in  dispute. 

4.  Tlie  determination  of  tax  set  I'ortli  in  said  no- 
tice of  deficiency  is  based  u])on  tlie  following  error: 

(a)  Respondent  has  in  eri-or  disallowed  the  de- 
duction claimed  in  said  year  for  amortization  of 
bond  premium  in  the  amount  of  $81,879.94. 
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5.  The  facts  upon  which  petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows: 

(a)  Petitioner,  on  June  21,  1944,  purchased 
$500,000.00  par  value  of  American  Telephone  and 
Telegraph  Company  3%  Convertible  Bonds  of  1956 
at  a  cost  of  $601,879.94. 

(b)  Under  the  terms  of  the  bond  indenture  these 
bonds  were  callable  at  $104.00  at  any  time  after  Au- 
gust 31,  1944,  on  30  days'  notice. 

(c)  Petitioner  wrote  off  the  difference  l^etween 
such  call  price  and  cost  or  $81,879.94  as  amortiza- 
tion of  part  of  the  premium  on  these  bonds  and 
claimed  same  as  a  deduction  for  the  year. 

(d)  Respondent  disallowed  the  deduction 
claimed.  [4] 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  this  proceeding  and  find  as  contended  by  peti- 
tioner : 

That  said  amortization  was  allowable  and  should 
be  allowed  as  a  deduction. 

/s/  WALTER  J.  RENZ, 

Counsel  for  Petitioner.  [5] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Joe  Shoong,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  an  individual  having  his  principal  of- 


G  Commifisioner  of  Internal  Revenue  vs. 

fice  and  ])laci*  of  hiisiiicss  in  the  City  and  County 
of  San  Francisco,  State  of  California; 

Tliat  lie  has  icad  all  llic  statements  contained 
in  the  foregoing  petition  addressed  to  The  Tax 
Convt  of  the  United  States. 

And  That  all  of  the  same  are  true  and  correct 
to  the  best  of  his  knowledge  and  belief. 

/s/  JOE  SHOONG. 

Subscribed  and  sworn  to  before  me  this  5th  day 
of  August,  1947. 

[Seal]         /s/  MARY  A.  TAPACHP]T, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  [6] 

EXHIBTT   ''A" 

Treasury  Department 
Internal  Revenue   Service 
74  New  Montgomery   Street 
San  Francisco  5,  California 

Office  of  Internal  Revenue  Agent  in  Charge, 

San  Francisco  Division 

TK  A  :ADC  :90-D  May  14,  1947 

]\li'.  Joe  Shoong, 

929  Market  Street,  San  Francisco,  Calif. 

Dear  Mi'.  Shoong: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1944,  discloses  a  deficiency  of  $58,441.99 
as  shown  in  the  statement  attached. 
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In  accordance  with  the  provisions  oi'  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as 
the  90th  day)  from  the  date  of  the  mailing  of  this 
letter,  you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address, 
Washington  25  D.  C,  for  a  redetermination  of  the 
deficiency  or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California,  for  the  attention  of  Confer- 
ence Section.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return  by  per- 
mitting an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner. 

By  /s/  F.  M.  HARLESS, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures:  Statement,  Form  of  waiver,  Form 
1276.  [7] 
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Statement 

Tii\  Lialjilit y  for  the  Taxable  Yeai-  ended 
December  31,  1944 

Defieieiiey 
Tneome  Tax $58,441.99 

In  making-  this  determination  ot  your  income  tax 
liability,  it  is  noted  that  you  did  not  a\ail  yourself 
of  the  ])i'ivilege  of  filing  a  protest. 

Adjustments  to  Net  Tneome 

Pset  income  as  disclosed  by  return  page  4.  line  3 S  6,770.82 

Unallowable  deductions  and  additional  income: 

(a)  Fntertainnient  and  travel  expense $      313.19 

(b)  Partnership  ijiconie  50.53 

(c)  Contributions    50.00 

id)   Bond  amortization  81,879.94       82,293.96 

Net  income  as  adjusted $89,064.78 

Explanation  of  Adjustments 

(a)  For  lack  of  full  substantiation  the  deduction 
for  entertainment  and  traveling  expense  is  decreased 
by  $313.49  as  follows: 

Amounts  claimed  by  your  return: 

Entertainment  and  traveling  expense $2,089.50 

Automobile  expenses  337.48 

Total $1,426.98 

Amount  allowed  1,800.00 

Decrease  in  deduction  $    626.98 

Your  one-half  community  share $    313.49 

fb)    Ineoiiie     I'l-oni    the    i)artners]ii])    of    Shoong 
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Realty  Company,  929  Market  Street,  San  Francisco, 
California,  is  increased  by  $50.53  as  follows: 

Ordinary  net  income  as  disclosed  by  partnership  return.  .$1,606.75 

Addition: 

(1)   Auto  expense  252.65 

Ordinary  net  income  of  partnership  as  adjusted $1,859.40 

Your  20%  distributive  share $    371.88 

Amount  reported  on  your  return  321.35 

Increase  in  income  $      50.53 


(1)  The  deduction  of  $252.65  claimed  on  the  partnership  re- 
turn for  automobile  expense  is  disallowed  for  lack  of  substantiation. 

(c)  The  amount  of  $50.00  (your  community  one- 
half  of  $100.00)  claimed  as  a  contribution  to  Wong 
Hoo  Village  Relief  is  disallowed  since  the  organiza- 
tion is  not  an  organization  contributions  to  which 
are  deductible  for  income  tax  purposes. 

(d)  You  claimed  a  deduction  of  $81,879.94  for 
amortization  of  bond  premium  as  follows : 

$500,000.00   face   value   American   Telephone   and  Telegraph   '6% 
Convertible  Bonds  of  1956 

Cost    $601,879.94 

Call  Price  at  $104.00 520,000.00 

Amortization  $  81,879.94 

The  deduction  is  disallowed  since  it  is  held  that  the 
amount  does  not  rei)resent  amortizable  bond  pre- 
mium. It  is  held  that  the  consideration  represents 
the  value  of  the  right  to  convert  the  bonds  into  capi- 
tal stock  of  the  company. 
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Computation  of  Tax 

iVi  income  $89,064.78 

Less:  Surtax  exemption  500.00 

Surtax  net  income $88,564.78 

Surtax  on  $88,5^.78 $57,414.42 

Net  income  $89,064.78 

Less:    Normal  lax  exemption 500.00 

Normal  tax  net  income $88,564.78 

Normal  tax  at  :V/c  on  $88.564.78 2.656.94 

(Correct  income  tax  liability  $60,07L36 

Income  tax  disclosed  by  return,  page  1,  line  6: 

Original.  Account  No.  9087514,  First  Calif.  District 1,629.37 

Deficiency  of  income  tax : $58,441.99 

[Endorsed] :   T.C.U.S.   Filed  Aug-.  11,  1947. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  hv  liis  attorney, 
Charles  01i])hant,  Chief  Counsel,  Bureau  of  Inter- 
nal Revenue,  and  for  answer  to  the  petition  filed 
by  the  above-named  petitioner,  admits  and  denies 
as  follows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraplis  1,  2  and  3  of  the  petition. 
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4  and  4(a).  Denies  that  the  Commissioner  erred 
in  the  determination  of  the  deficiency  as  alleged  in 
paragraph  4  of  the  petition  and  subparagraph  (a) 
thereunder. 

5(a).  Admits  the  allegations  contained  in  sul)- 
paragraph  (a)  of  paragraph  5  of  the  petition. 

(b)  Denies  the  allegations  contained  in  subpara- 
graph (b)  of  paragraph  5  of  the  petition. 

(c)  and  (d).  Admits  the  allegations  contained 
in  subparagraphs  (c)  and  (d)  of  paragraph  5  of  the 
petition.   [11] 

6.  Denies  generally  and  specifically  each  and 
every  allegations  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  ]:)etitioner's  ap- 
peal denied. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

T.  M.  MATHER, 

Special  Attorney,  Bureau  of  Internal 
Revenue. 

[Endorsed] :    T.C.U.S.  Filed  Sept.  17,  1947.  [12] 


12         Commissioner  of  Internal  Revenue  vs. 
Tlie  Tax  Court  of  tlie  United  States 

Docket  No.  15476 

ROSE  SHOONG, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency,  symbols  IR A  :ADC  :90-D,  dated  May  14, 
1947.  As  a  basis  of  her  proceedino-,  petitioner  al- 
leges as  follows: 

1.  Petitioner  is  an  individual  having-  her  ])rin- 
cipal  office  and  place  of  business  at  929  Market 
Street,  San  Francisco,  California. 

2.  Tlic  notice  of  deficiency,  a  copy  of  which  is 
attached  hereto  and  marked  Exhibit  "A,"  was 
mailed  petitionei-  on  May  14,  1947.    [13] 

3.  The  tax  in  controversy  is  income  tax  of  $61,- 
841.00  for  tlie  taxable  year  ended  December  31, 
1944,  $60,180.()8  of  which  is  in  dispute. 

4.  Tile  determination  of  tax  set  forth  in  said 
notice  of  deficiency  is  based  u])on  the  following 
error : 

(a)     Respondent  has  in  error  disallowed  the  dv- 
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duction  claimed  in  said  year  f(^r  ainortization  of 
bond  premium  in  the  amount  of  $85,607.29. 

5.  The  facts  upon  which  petitioner  relies  as  a 
basis  of  this  proceeding  are  as  follows: 

(a)  Petitioner,  on  June  26  and  27,  1944,  i)ur- 
chased  $500,00.00  par  value  American  Telephone 
and  Telegraph  Company  3%  Convertible  Bonds  of 
1956  at  a  cost  of  $605,607.29. 

(b)  Under  the  terms  of  the  bond  indenture 
these  bonds  were  callable  at  $104.00  at  any  time 
after  August  31,  1944,  on  30  days'  notice. 

(c)  Petitioner  wrote  off  the  difference  between 
such  call  price  and  cost  or  $85,607.29  as  amortiza- 
tion of  part  of  the  premium  on  these  bonds  and 
claimed  same  as  a  deduction  for  the  year. 

(d)  Respondent  disallowed  the  deduction 
claimed.  [14] 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  this  proceeding  and  find  as  contended  by  peti- 
tioner : 

That  said  amortization  was  allowable  and  should 
be  allowed  as  a  deduction. 

/s/  WALTER  J.  RENZ, 

Counsel  for  Petitioner.  [15] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Rose  Shoong,  being  first  duly  sworn,  deposes  and 
says: 

That  she  is  an  individual  having  her  principal 
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oftici'  and  j)la('i'  o\'  Inusiiu'ss  in  tlie  City  and  County 
of  San  Francisco,  State  of  California; 

Tliat  slie  has  read  all  the  statements  contained 
in  tlie  foregoing-  petition  addressed  to  The  Tax 
Court  of  the  Ignited  States ; 

And  That  all  of  the  same  are  true  and  correct  to 
the  best  of  her  kiiowledi^e  and  belief. 

/s/  ROSE  SHOONG. 

Su})scribed  and  sworn  to  before  me  this  5th  day 
of  August,  1947. 

[Seal]         /s/  MARY   A.   TAPACHET, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.   [16] 

EXHIBIT  ''A" 

Treasury  Department 

Internal  Revenue  Service 

74  New  Montgomery  Street, 

San  Francisco  5,   California 

Office  of  Internal  Revenue  Agent  in  Charge, 

San  Francisco  Division 

IRA  :A1  )C  :90-l )  May  14,  1947 

Mrs.  Rose  Shoong 

929  Market  Street,  San  Francisco,  Calif. 

Dear  Mrs.  Shoong: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  ended  De- 
cember 31,  1944,  discloses  a  deficiency  of  $61,841.00 
as  shown  in  the  statement  attached. 
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In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  let- 
ter, you  may  file  a  petition  with  The  Tax  Court 
of  the  United  States,  at  its  principal  address, 
Washington,  D.  C,  for  a  redetermination  of  the  de- 
ficiency or  deficiencies. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco  5,  California,  for  the  attention  of  Con- 
ference Section.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return  by  permit- 
ting an  early  assessment  of  the  deficiency  or  defi- 
ciencies, and  will  prevent  the  accumulation  of  in- 
terest, since  the  interest  period  terminates  30  days 
after  filing  the  form,  or  on  the  date  assessment  is 
made,  whichever  is  earlier. 

Very  truly  yours, 

JOSEPH  D.  NUNAN,  JR., 
Commissioner. 

By   /s/  F.  M.  HARLESS, 

Internal  Revenue  Agent  in 
Charge. 

Enclosures:  Statement,  Form  of  waiver.  Form 
1276.  [17] 
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Stati'inciit 

Tax  Liability   I'oi-  the  Taxable  Year  ended 
December  31,  1944 

Deficiency 
Tncnnie  Tax $61,841.00 

In  making  this  determination  of  your  income  tax 
lia))ility,  it  is  noted  that  you  did  not  avail  yourself 
of  the  privilege  of  filing  a  protest. 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return,  page  4,  line  3 $  4.691.59 

Unallowable  deductions  and  additional  income: 

(a)  Entertainment  and  travel  expense S      313.49 

(b)  Depreciation  1,494.39 

(c)  Partnership  income  50.53 

(d)  Contributions  50.00 

(e)  Bond  amortization  85,607.29       87,515.70 

Net  income  as  adjusted  892.207.29 

Explanation  of  Adjustments 
(a)  For  lack  of  full  substantiation  the  deduction 
for  entertainment  and  traveling  ex]:)enses,  claimed 
in  connection  with  the  salary  earned  by  your  hus- 
band. Ml-.  Joe  Shoonu",  is  decreased  by  $313.49,  as 
follows : 

Amounts  claimed  on  return: 

Entertainment  and  traveling  expense  $2,089.50 

Automobile  expense  337.43 

Total S2.426.98 

Amount  allowed  1,800.00 

Decrease  in  deduction  S    626.98 

Your  one-half  community  share $    313.49 
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(b)  Deduction  of  $1,494.39  was  claimed  for  de- 
preciation on  property  which  you  rented,  under 
lease,  to  the  Joe  Shoong  School  for  the  nominal  sum 
of  $12.00  per  amium.  The  deduction  is  disallowed 
inasmuch  as  the  property  was  neither  used  in  a  trade 
or  business  nor  held  for  the  production  of  income. 

(c)  Income  from  the  partnership  of  Shoong 
Realty  Company,  929  Market  Street,  San  Francisco, 
Calif.,  is  increased  by  $50.53  as  follows: 

Ordinary  net  income  as  disclosed  by  partnership  return.. ..$1,606.75 
Addition:  (1)  Auto  expense  252.65 

Ordinary  net  income  of  partnership  as  adjusted $1,859.40 

Your  20%  distributive  share $    371.88 

Amount  reported  on  your  return 321.35 

Increase  in  income  $    50.53 

(1)  The  deduction  of  S252.65  claimed  on  the  partnership  re- 
turn for  automobile  expense  is  disallowed  for  lack  of  substantiation. 

(d)  The  amount  of  $50.00  (your  community  one- 
half  of  $100.00)  claimed  as  a  contribution  to  Wong 
Hoo  Village  Relief  is  disallowed  since  the  organiza- 
tion is  not  an  organization  contributions  to  which 
are  deductible  for  income  tax  purposes. 

(e)  You  claim  a  deduction  of  $85,607.29  for  amor- 
tization of  bond  premium  as  follows: 

$500,000.00   face   value   American   Telephone   and   Telegraph   3% 
Convertible  Bonds  of  1956: 

Cost  $605,607.29 

Call  price  at  $104.00 520,000.00 

Amortization  $  85,607.29 
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The  deduction  is  disallowed  since  it  is  lield  that 
the  amount  does  not  represent  aniortizable  bond 
l)reniiuni.  It  is  held  that  the  consideration  repre- 
sents the  value  of  the  right  to  convert  the  bonds 
into  cai)ital  stock  of  the  company. 

Computation  of  Tax 

Net  income  $92,207.29 

Less:    Surtax  exemption  500.00 

Surtax  net  income S91, 707.29 

Surtax  on  $91,707.29 $60,105.34 

Net  income  $92,207.29 

Less:  Normal  tax  exemption 500.00 

Normal  tax  net  income $91,707.29 

Normal  tax  at  3%  on  $91,707.29 $  2,751.22 

Correct  income  tax  liability $62,856.56 

Income  tax  disclosed  by  return,  page  1,  line  6: 
Original,  Account  No.  9087515,  First  District  of  Calif.     1,015.56 

Deficiency  of  income  tax  $61,841.00 


[Kndoised]:  T.C.U.S.    Filed  Aug.  11,  1947. 


[Title  of  Tax  Court  and  Cause  No.  15476.] 

ANSWER 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney, 
Charles  Oli pliant,  Chief  Counsel,  liureau  of  inter- 
nal Revenue,  and  for  answer  to  the  petition  filed 
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by  the  above-named  j^etitioner,  admits  and  denies 
as  follows: 

1,  2  and  3.  Admits  the  allegations  contained  hi 
paragraphs  1,  2  and  3  of  the  petition. 

4  and  4(a).  Denies  that  the  Commissioner  erred 
in  the  determination  of  the  deficiency  as  alleged 
in  paragraph  4  of  the  petition  and  subparagraph 
(a)  thereunder. 

5(a).  Admits  the  allegations  contained  in  sub- 
paragraphs (a)  of  paragraph  5  of  the  petition. 

(b).  Denies  the  allegations  contained  in  sul)- 
paragraph  (b)  of  paragraph  5  of  the  petition. 

(c)  and  (d).  Admits  the  allegations  contained 
in  subparagraphs  (c)  and  (d)  of  paragraph  5  of 
the  petition.  [21] 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  CHARLES  OLIPHANT, 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel: 

B.  H.  NEBLETT, 
Division  Counsel. 

T.  M.  MATHER, 

Special     Attorney,    Bureau     of    Internal 
Revenue. 

[Endorsed] :     T.C.U.S.  Filed  Sept.  17,  1947.  [22] 


2( )         ( 'ow  }u  issioner  of  Internal  Revenue  vs. 
The  Tax  Court  of  the  Tnitod  States 
Docket  No.  15475 

JOE   SHOONG, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  No.  15476 

ROSE  SHOONG, 

Petitioner, 

vs. 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STIPULATION   OF   FACTS 

It  is  hereby  stipulated  and  agreed,  by  and  be- 
tween the  ])arties  hereto,  by  their  respective  coun- 
sel, that  the  following  facts  shall  be  taken  as  true 
in  the  above-entitled  proceedings  and  received  in 
evidence  therein,  subject  to  the  right  of  either  party 
to  offer  such  additional  evidence  not  inconsistent 
with  or  contrary  to  the  matters  herein  stipulated. 

1.  Petitioners,  Joe  Shoong  and  Rose  Shoong, 
are  husband  and  wife,  residing  in  Oakland,  Cali- 
fornia. Petitioner,  Joe  Shoong,  has  an  office  at  929 
Market  Street,  San  Francisco,  California.   [23] 

2.  Petitioners  filed  sej)arate  returns  for  the  cal- 
endar  year    1944   with    the   Collector    of   Internal 
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Revenue   for   the   First   District   of   California   on 
a  community  property  basis. 

3.  Petitioner,  Joe  Shoong,  on  June  21,  1944, 
purchased  American  Telephone  and  Telegraph 
Company  15-year  3%  convertible  de])enture  ]:)onds 
due  September  1,  1956,  as  follows: 

Accrued 

Amount      Basis              Cost        Commission      Interest  Total 

250  M        1201/8     S300,312.50     $    625.00     $2,333.33  $303,270.83 

250  M        1201/8       300,312.50          625.00       2.333.33  303,270.83 


500  M  $600,625.00     $1,250.00     $4,666.66     $606,541.66 

4.  Petitioner,  Joe  Shoong,  in  his  income  tax  re- 
turn for  1944,  reported  adjusted  gross  income  of 
$104,304.58  and  deductions  of  $97,533.76,  which  lat- 
ter amount  included  a  claim  of  $81,879.94  amorti- 
zation of  bond  premium  on  American  Telephone 
and  Telegraph  Company  debenture  bonds  and  re- 
ported a  net  income  of  $6,770.82. 

5.  Petitioner,  Rose  Shoong,  on  June  26  and 
June  27,  1944,  purchased  American  Telephone  and 
Telegraph  Company  15-year  3%  convertible  deben- 
ture bonds  due  vSeptember  1,  1956,  as  follows: 

Accrued 

Amount    Basis           Cost        Commission  Interest  Total 
Purchased  6/26/44— 

10  M      1201/8     $12,012.50     $      25.00  $      97.50     $  12,135.00 

75  M      1201/2       90,375.00          187.50  731.25  91,293.75 

50  M      1201/2       60,250.00          125.00  487.50  60,862.50 

5M      1201/2         6,025.00            12.50  48.75  6,086.25 

25  M      12014       30,062.50            62.50  243.75  30,368.75 
Purchased  6/27/44— 

50  M      12034       60,375.00          125.00  491.67  60,991.67 

2M      1201/2         2,410.00              5.00  19.67  2,434.67 

78  M      120%       94,282.50          195.00  767.00  95,244.50 
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Accrued 

Amount 

Basis 

Cost        Com 

imission 

Interest 

Total 

Purchased  6/27/1944— (Cont'd) 

50  M 

i2r/s 

60,937.50 

125.00 

491.67 

61,554.17 

15  M 

12rs 

18.281.25 

37.50 

147.50 

18,466.25 

100  M 

121 

121.000.00 

250.00 

983.33 

122,233.33 

10  M 

121 

12,100.00 

25.00 

98.33 

12,223.33 

2M 

120  VI. 

2.410.00 

5.00 

19.67 

2,434.67 

10  M 

121 

12.100.00 

25.00 

98.33 

12,223.33 

4M 

1201/2 

4.820.00 

10.00 

39.33 

4,869.33 

2M 

120->^ 

2,412.50 

5.00 

19.67 

2,437.17 

10  M 

120% 

12,075.00 

25.00 

98.33 

12,198.33 

2M 

121 

2.420.00 

5.00 

19.67 

2,444.67 

500  M  8604,343.75    $1,250.00        84,902.92     8610,501.67 

6.  Potitioner,  Rose  Shoong,  in  her  income  tax 
return  for  1944  reported  adjusted  gross  income  of 
$100,927.43  and  deductions  of  $96,235.84,  which  lat- 
ter figure  included  a  claim  of  $85,607.29  as  amor- 
tization of  bond  premium  on  American  Telephone 
and  Telegraph  Company  bonds  and  reported  a  net 
income  of  $4,691.59. 

7.  Petitioner,  Joe  Shoong,  sold  his  American 
Telephone  and  Telegraph  bonds  as  follows:  [26] 

Amount  Basis  Sold  Selling  Price  Interest 

22  M  124  1/  8/45  8  27,280.00  8    236.50 

100  M  123^s  1/  9/45  123,625.00  1,083.33 

178  M  123.%  1/10/45  219,607.50  1,943.16 

200  M  1233/«  1/10/45  246.750.00  2.183.33 


500  M 

$617,262.50 

$5,446.32 

(Commission 

Tax 

Insurance  &  Postage 

Net 

S        55.00 

S     11.05 

$7.00 

8  27,443.45 

250.00 

124,458.33 

4-15.00 

89.00 

221.016.66 

500.00 

100.00 

243,333.33 

1(1,250.00) 


1(200.05) 


$(7.00) 


8621,251.77 
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8.    Petitioner,  Rose  Slioong,  sold  her  American 
Telephone  and  Telegraph  bonds  as  follows: 


Amount 

Basis 

Sold 

Selling  Price              Interest 

17  M 

1231/2 

1-10-45 

S  20,995.00          S    185.58 

7M 

1233/4 

1-10-45 

8,662.50                  76.42 

2M 

1231/2 

1-10-45 

2,470.00                  21.83 

74  M 

1231/2 

1-11-45 

91,390.00                826.33 

200  M 

1231/2 

1-11-45 

247,000.00             2,233.33 

IM 

1231/2 

1-12-45 

1,235.00                  11.25 

100  M 

123 

1-15-45 

123,000.00             1,133.33 

99  M 

123 

1-16-45 

121,770.00             1,130.25 

500  M 

$616,522.50           $5,618.32 

Commission 

Tax 

Net 

$        42.50 

$       8.92 

$  21,129.16 

17.50 

3.50 

8,717.92 

5.00 

1.00 

2,485.83 

185.00 

37.00 

91,994.33 

500.00 

100.00 

248,633.33 

5.00 

.53 

1,240.72 

250.00 

50.00 

123,833.33 

247.50 

49.50 

122,603.25 

$(1,252.50)  $(250.45)  $620,637.87 

9.  The  aforesaid  debenture  bonds  were  issued 
under  an  indenture  between  American  Telephone 
and  Telegraph  Company  and  City  Bank  and  Farm- 
ers Trust  Company  as  Trustee,  dated  September 
1,  1941,  a  true  and  correct  copy  of  which  is  at- 
tached hereto  and  made  a  part  hereof,  and  marked 
Exhibit  A-1.  . 

10.  The  entire  issue  of  the  aforesaid  debenture 
bonds  was  called  under  the  provisions  of  Section 
3.01,  page  28-29  of  the  indenture  (Exhibit  A-1)  for 
payment  on  September  1,  1947,  at  104  plus  interest. 

11.  The  average  price  of  the  capital  stock  of  the 
American  Telephone  and  Telegraph  Company  on 
June  21,  1944,  was  I6OI/2  per  share;  on  June  26, 
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1!)H,  l()()J/2  \)vv  sliarc;  and  on  Juiif  27,  1944,  160% 
j)('r  share. 

12.      I'lii'    lol lowing  is    a    scliedule  showing;-    the 
price  T-ange  of  American  'J'elephone  and  Telegraph 

(•()nvertil)le  bonds  and  of  American  Telephone  and 
Teh'graph  Company  common  stock  from  Aj)ril  30, 
1943,  to  August  29,  1947,  inclusive: 

Excess  in 

Bid  and  Ask  or  Last  Sale  Price  of 

Sale  of  A.T.&T.  Stock  Range  Stock  Over  Sale 

Date             Convertible  Bonds  Low              High  Price  of  Bonds 

4/30/43             1121/2  14714           14814  34.75 

6/  4/43             114  155^           155%  41.25 

7/  2/43             115  154%           155%  39.75 

7/30/43             11414  15514           156  41.00 

9/  3/43             11434  156%           1571/8  42.00 

10/  1/43             116  15614           1563/8  40.25 

10/29/43             1157/8  1561/2           156%  40.87 

12/  3/43             1141/2  1551/2           156  41.00 

12/31/43             II614  I5614           1561^  40.00 

1/28/44             1157/8  156%           157  ~  41.00 

2/25/14             117  1583/8           1585/8  41.38 

3/31/41             1171/8  1573/8           15714,  40.26 

4/28/44             11534  156%           1573/^  40.88 

6/  2/44             118%  160H           161  42.00 

6/30/44             1231/2  162%           I6334  39.13 

7/28/4t             12214  163               I6314  40.75 

9/  1/44             12214  I6334           164  41.50 

9/29/41             121%  I6I34           1621/8  40.12 

11/  3/14             1225/<i  163%           1637/8  41.00 

12/  1/44             124  I6514           I6534  41.25 

12/29/44             122%  163               1633/^  40.12 

2/  2/45             1193/^  1591/2           I6I14  40.12 

3/  2/45             1211/8  1631/8           I631/2  42.00 

3/29/45             1207;^  1611/8           I6II/2  40.24 

4/27/45             1241/2  165               1653^  40.50 

6/  1/45             130  1711/2           1723/8  41.50 

6/29/45             13314  17334           1747/8  40.50 

8/  3/45             13814  179               1797/^  40.75 
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Excess  in 
Bid  and  Ask  or  Last  Sale  Price  of 

Sale  of  A,T.&T.  Stock  Range  Stock  Over  Sale 

Date  Convertible  Bonds      Low  High  Price  of  Bonds 

8/31/45  1401/2  1813/y  182%  40.88 

9/28/45  142  1821/8  182%  40.12 

11/  2/45  147  187i/i  I8814  40.25 

11/30/45  150  192  1921/4  42.00 

1/  4/46  148  187ys  189  39.88 

2/  1/46  1531^  1937/^  194%  40.63 

3/  1/46  14714  188  189  40.75 

3/29/46  1491/2  I8934  1901/8  40.25 

5/  3/46  1521^  193  1941/8  40.75 

5/31/46  1571/2  1981/2  199%  41.00 

6/28/46  1571/2  197%  198  39.88 

8/  2/46  157  198  1981/2  41.00 

8/30/46  141  1811/8  1847/8  40.12 

9/27/46  1351/8  175  176  39.88 

11/  1/46  1261^  I641/2  I671/2  38.25 

11/29/46  125  1641/8  167  39.12 

1/  3/47  1301/2  171  1711/2  40.50 

1/31/47  131-133%  173  1733/g  40.47 

2/28/47  129-13014  1701/4  170%  40.75 

4/  3/47  1247/8  165  1653/4  40.12 

5/  2/47  125  1653/4  166%  40.75 

5/29/47  120-121  1627/^  1637/8  41.38 

7/  3/47  118  157  1583/4  39.50 

8/  1/47  1153/4  1563/4  157  41.00 

8/29/47  1151/2  156%  1577/8  40.62 

13.  The  following  is  a  schedule  of  the  price  at 
which  Consolidated  Edison  of  New  York,  Inc.,  and 
Pacific  Gas  &  Electric  Co.  (Cal.)  nonconvertible 
bonds  would  sell,  and  did  sell,  compared  with  the 
selling  price  of  American  Telephone  and  Telegraph 
Company  convertible  bonds: 
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Consolid'd  Hdisoii 

Pcicific  Gas  &  Elec. 

of  New  York.  Inc. 

Co.  (Cal.)  1st  and 

Debenture  Hond.s 

Ref .  334  H 

Dale 

A.T.c^.T. 

.'.l^.Vs.  A|)ril  1,  1956 

Dec.  1,  1961 

■U'-WVA 

11212 

"l05%-1057/^ 

1111/2-112 

6/  4/43 

111  ' 

105:v, 

ifl 

7/  2/13 

115 

7/30/43 

lllVi 

107     -107 

112V«-1127/s 

9/  3/43 

111^4 

108 

1101  {.-111 

10/  1/43 

116 

108 

110    -11014 

10/29/43 

1157/8 

IO8V4-IO814 

110% 

12/  3/43 

1141/, 

1051/4 

110   -1101/2 

12/31/43 

1161/; 

105%- 106 

1111/h 

1/28/ VI 

1157/j, 

106% 

1103/4 

2/25/H 

117 

1061/2-106% 

1103/4 

3/31/1 1 

1171^ 

106% 

1101/0 

4/28/41 

115% 

106%-1071/i 

11034 

6/  2/44 

\mw^ 

1071/2 

110      -1103/8 

6/30/41 

1231/, 

1071/2 

1101/0 

7/28/44 

12214 

105%-10'5% 

1101/4 

9/  1/11 

1221/4 

103%-1037/s 

109%-110i/4 

9/29/41 

121% 

104 

IO8I/2 

11/  3/41 

122% 

104%- 105 

1077/s-107% 

12/  1/14 

121 

1031/4 

Ret/Jan  1/1945 

12/29/41 

122% 

1031/4 

2/  2/45 

119% 

104 

3/  2/45 

121  Vs 

1041/s 

3/29/15 

1207/g 

1037^ 

4/27/45 

1241/2 

1045^ 

6/  1/15 

130  " 

1031/2 

6/29/15 

1331/4 

1027/; 

8/  3/45 

1381/4 

1021/2-1021/2 

8/31/15 

IWl/o 

1027^-105  " 

9/28/15 

112  " 

1041/k 

11/  2/45 

117 

103 

11/30/15 

150 

102l/2-102•■^'^ 

1/  4/16 

11« 

1031/2 

2/  1/46 

1531/4 

1031/2-104 

3/  1/46 

1^71/, 

102 

3/29/46 

1191/, 

102% 

5/  3/46 

1521/^ 

102 

5/31/16 

1571/2 

1021/2 

6/28/16 

1571/2 

101%-102 
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Consolid'd  Edison 

Pacific  Gas  &  Elec. 

of  New  York,  Inc. 

Co.  (Cal.)  1st  and 

Debenture  Bonds 

Ref .  334  H 

Date 

A.  T.  &  T. 

31/2S,  April  1,  1956 

Dec.  1,  1961 

8/  2/46 

157 

10134 

8/30/46 

141 

1021/2-1021/2 

9/27/46 

1351/8 

1023/8 

11/  1/46 

1261/4 

102     -1021/2 

11/29/46 

125 

102 

1/  3/47 

1301/2 

102     -1023^ 

1/31/47 

1311/8-133 

103 

2/28/47 

129-1301^ 

102 

4/  3/47 

1247/8 

1031/8 

5/  2/47 

125 

102 

5/29/47 

120-121 

102-102 

7/  3/47 

118 

July  18  '7  at  IOII/2 

8/  1/47 

1153/4 

8/29/47 

1151/2 

14.  Standard  and  Poor's  Monthly  Bond  Yield 
Index  Public  Utility  Bonds  Rated  A-1  monthly 
averages  are  shown  by  the  following  schedule: 


1941 

1942 

1943 

1944 

1945 

1946 

1947 

January 

2.901 

2.859 

2.793 

2.725 

2.679 

2.644 

2.588 

February 

2.901 

2.898 

2.763 

2.728 

2.653 

2.635 

2.605 

March 

2.867 

2.919 

2.752 

2.731 

2.634 

2.646 

2.619 

April 

2.877 

2.896 

2.750 

2.716 

2.649 

2.634 

2.583 

May 

2.847 

2.914 

2.753 

2.701 

2.670 

2.621 

2.588 

June 

2.794 

2.920 

2.726 

2.713 

2.662 

2.632 

2.591 

July 

2.764 

2.878 

2.684 

2.713 

2.663 

2.636 

2.600 

August 

2.790 

2.852 

2.679 

2.688 

2.663 

2.653 

2,595 

September 

2.777 

2.831 

2.687 

2.684 

2.698 

2.665 

2.635 

October 

2.713 

2.819 

2.686 

2.704 

2.694 

2.711 

2.733 

November 

2.702 

2.788 

2.718 

2.730 

2.708 

2.726 

2.789 

December 

2.812 

2.805 

2.751 

2.705 

2.679 

2.653 

2.925 

15.  The  following  is  the  list  of  bonds  used  in 
the  bond  yield  index  schedule  set  out  in  the  pre- 
ceding Paragraph  14: 
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Utilities   A-1 
Coluinlnis  &  So.  Oliio  EU'c.  ;]J/4s,  1970 
CoiisimuT  Power  3'/is,  1969 
Detroit    Kdisoii  3s,   1970 
Ohio  Power  Co.  3s,  1971 
l^aeifie  (J as  *S:  Elec.  3s,  1970 
Panliaiidle  East.  Pi])e  Line  3s,  1960 
So.  Calironiia   Kdisoii  3s,  1965 
Southern  Counties  Gas  3s,  1971 
So.  West.  Gas  &  Elec.  314s,  1970 
riiinii  Klec.  of  Missouri  3%s,  1971 

1«>.  Kither  ])arty  liereiii.  in  support  of  their 
contentions,  may  quote  from  and  refer  in  their 
])i'iefs  to  Moody's:  Standard  and  Poor's;  Commer- 
cial and  Financial  Chronicle  Services  for  bond  rat- 
in.2:s,  bond  yields,  and  comparable  selling-  prices 
f)f  bonds  and  stocks;  and  may  also  quote  from  and 
i-eler  to  Dewing,  Financial  Policy  of  Corporations 
(3d  i-ev.  <"d.,  1937);  Badger  &  Guthman,  Invest- 
ment I'liiieiples  and  Practices  (3d  ed.,  1941);  R.  E. 
Badger.  Wiliiaiion  of  Industrial  Securities  (1925); 
[35]  and  Investment  Securities  Regulations  issued 
l)y  th.-  Com])trolU'r  of  tlie  Currency,  12  CFR,  Cum. 
Sup.  1.2(1'). 

17.  The  b(mds  purchased  by  petitioners,  Joe 
Slioong  and  Hose  Shoong,  were  not  part  of  the  stock 
in  tT'ade  of  the  jx'titioners,  oi-  includil)U'  in  any 
inventoi-y  of  the  petitioners  at  the  close  of  the  tax- 
able yea  IS.  or  held  by  the  petitioners  primarily  for 
sale  to  enstoniers  in  the  ordinaiy  course  of  their 
trade  (.)•  Inisiness.    IVtitioners  did  not,  during  the 
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calendar  year  1944,  sell  any  of  the  bonds  pui'cliased 
by  them,  as  aforesaid,  nor  did  tlley  exercise  their 
privilege  of  converting  said  bonds  into  capital  stock 
of  the  company. 

18.  It  is  further  agreed  that  either  party  may 
offer  and  have  received  in  evidence  petitioner's 
Federal  income  tax  returns  for  the  years  1944  and 
1945;  and  a  copy  of  the  prospectus  dated  June  19, 
1947,  relating  to  the  American  Telephone  and  Tele- 
graph Company  15-year  3%  convertible  debenture 
bonds  of  1956,  and  a  specimen  copy  of  a  $100  de- 
finitive debenture  bond  issued  in  accordance  with 
the  prospectus. 

19.  In  the  deficienc}^  notice  the  Commissioner 
determined  for  the  year  1944  with  respect  to  pe- 
titioner Joe  Shoong,  as  follows:  [36] 

''(d)  You  claimed  a  deduction  of  $81,879.94 
for  amortization  of  l)ond  premium  as  follows: 

$500,000.00  face  value  American  Tele- 
phone and  Telegraph  3%  Convertible 
Bonds  of  1956 

Cost $601,879.94 

Call  Price  at  $104.00 520,000.00 

Amortization    $  81,879.94 

The  deduction  is  disallowed  since  it  is  held  that 
the  amount  does  not  represent  amortizable  bond 
premium.  It  is  held  that  the  consideration  repre- 
sents the  value  of  the  right  to  convert  the  bonds 
into  capital  stock  of  the  company." 


30         Commissioner  of  Internal  Revenue  vs. 

20.  In  I  lie  (Icliciciicy  iK.licc  tlic  Coininissioncr 
(U't»  riiiiiu'd  loi'  the  year  l}i44  with  i'es})ect  to  \)v\'\- 
tioner  Rose  Slioonjn',  as  follows: 

*'(t')  Vou  claim  a  (U'cUirtioii  ol"  $85,607.29  foi- 
amortization  of  bond  ))remiuni  as  I'ollows: 

$r)00,000.00  lace  value  Anici'ican  Tclc- 
])lion('  and  T('leu-ra])li  ?>%  Coiivei-tible 
l^oiuls  of  1956 

Cost     $605,607.29 

Call  price  at  |104.00 520,000.00 

Amortization     $  85,607.29 

Tlic  deduction  is  disallowed  since  it  is  held  that 
the  amount  does  not  i-e|)resent  amortiza])le  bond 
])remium.  It  is  held  that  the  consideration  repre- 
sents the  value  of  the  right  to  convert  the  bonds 
into  ca])ital  stock  of  the  company."  [37] 

21.  Petitioners,  in  reliance  uf)on  information 
that  tliey  w  ould  be  entitled  to  claim  in  the  year  1944 
a  deduction  for  amortization  ^\\'  the  amount  by 
which  the  cost  exceeded  the  call  j)rice,  ])urchased 
the  aforesaid  l)onds  with  the  intention  of  making 
such  a  claim  for  a  deduction  for  amortization  and 
of  sellini:  said  bonds  al'lei-  holding  them  for  more 
than  six  months  so  Ihat  1he  gain,  if  any,  U])on  the 
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sale  would  be  subject  to  tax  as  long-term  capital 
gain. 

/s/  W.  J.  RENZ, 

/s/  PETER  S.  SOMMER, 

Counsel  for  Petitioners. 
/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Respondent. 
[Endorsed] :     T.C.U.S.  Filed  Sept.  17,  1947.  [38] 


The   Tax   Court   of  the   United   States 
Docket  Nos.  15475,  15476 
Joe    Shoong,   Petitioner,    v.    Commissioner   of   In- 
ternal Revenue,  Respondent.    Rose  Shoong,  Pe- 
titioner, V.  Commissioner  of  Internal  Revenue, 
Respondent. 
Walter  J.  Renz,  C.P.A.,  for  the  petitioners. 
B.  H.  Neblett,  Esq.,  for  the  respondent. 

MEMORANDUM  FINDINGS  OF  FACT  AND 
OPINION 
Kern,  Judge:  These  two  proceedings  were  con- 
solidated for  hearing  and  opinion.  In  Docket  No. 
15475,  the  respondent  determined  a  deficiency  in 
income  tax  for  the  year  1944  in  the  sum  of  $58,- 
441.99;  in  Docket  No.  15476  he  determined  a  defi- 
ciency in  income  tax  for  the  year  1944  in  the  sum 
of  $61,841.  In  each  of  these  proceedings  practically 
the  entire  amount  of  the  deficiency  determined  re- 
sulted in  the  respondent's  disallowance  of  deduc- 
tions on  account  of  amortizable  bond  premiums 
taken  by  each  petitioner  in  connection  with  the 
purchase,  [39]  during  the  taxable  year,  of  Ameri- 
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(•Mil  'rdcplioiK'  cV:  'rc'lei;i'ai>li  Co.  dcbontiii-c  ))()iids. 
'i'lu'  only  issiH*  presented  foi*  our  decision  in  each 
ease  is  wlietlier  respondent  erred  in  disallowing  this 
deduction. 

A  stipulation  of  Facts  was  filed  at  tlie  hearing 
wliicli  we  iiic()ij)orate  herein  l)y  reference,  includ- 
ing the  exiiihits  thereto  attached.  At  the  hearing 
certain  other  exhibits  were  introduced  in  evidence 
which  we  also  incorporate  herein  hy  reference*.  The 
])ertinent  facts  are  as  follows: 

Petitioners  are  liusband  and  wife  and  reside  in 
Oakland,  California.  They  filed  separate  returns 
I'oi-  Ihe  taxable  year  with  the  collector  of  internal 
revenue  lor  the  first  district  of  California  on  a  com- 
munity })roperty  basis. 

On  June  21,  1944,  ])etitioner,  Joe  Shoong,  pur- 
chased American  Telephone  &  Telegraph  Co.  15- 
year  13%  convei'tible  debenture  bonds  due  Septem- 
ber 1,  195(),  as  follows: 

Face  Amount— $500,000. 

liasis— 12()Vjs. 

Cost— $600,G25. 

Commission — $1,250. 

Accrued  Interest— $4,66().6r). 

Total— $60(),541.6(). 

In  his  income  tax  return  for  1944  he  rei)orted  ad- 
justed gi-(>ss  income  of  $104,304.58,  and  deductions 
of  $97,5:r>.7(>,  which  latter  amount  included  a  claim 
of  ii;Hl, 879.94  amortization  of  bond  ])remium  on 
American  T(I<|>h<»ne  A:  Telegia])h  Co.  debenture 
b<»nds.  The  net  incc.nie  reported  by  i)etitioner,  Joe 
Shoong,  for  the  taxable  year  was  $(i,770.82. 
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On  June  26  and  27,  1944,  jx'titioner.  Rose  Shoong-, 
purchased  at  prices  ranging  from  120%  to  12iy^, 
American  Telephone  &  Telegraph  [40]  Co.  15-year 
3%  convertible  debenture  bonds  due  September  1, 
1956,  as  follows: 

Face  Amount— $500,000. 
Cost— $604,348.75. 
Commission — $1,250. 
Accrued  Interest— $4,902.92. 
Total— $610,501.67. 

In  her  income  tax  return  for  1944  petitioner, 
Rose  Shoong,  reported  adjusted  gross  income  of 
$100,927.43,  and  deductions  of  $96,235.84,  which  lat- 
ter figure  included  a  claim  of  $85,607.29  as  amorti- 
zation of  bond  premiums  on  American  Telephone  & 
Telegraph  Co.  bonds.  She  reported  a  net  income 
for  the  taxable  year  of  $4,691.59. 

On  January  8,  9,  and  10,  1945,  petitioner,  Joe 
Shoong,  sold,  at  prices  ranging  from  123%  to  124, 
his  American  Telephone  &  Telegraph  Co.  debenture 
bonds,  as  follows: 

Face  Amount— $500,000. 
Selling  Price— $617,262.50. 
Interest— $5,446.32. 
Commission — ($1,250). 
Tax— ($200.05). 
Ins.   &  Postage— ($7.00). 
Net— $621,251.77. 

On  January  10,  11,  12,  15,  and  16,  1945,  i^eti- 
tioner,  Rose  Shoong,  sold,  at  prices  ranging  from 
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12;]  tu  123-*)4,  lu'v  AnuM'icaii  'l\'l(-i)li(nu'  ct  TcU-raph 
Co.  dehciituiv  l)onds,  as  follows: 

Face  Amount— $5()(),()0(). 
Selling-  l*rico— $616,522.50. 
Interest— $5,618.32. 
Comnussion— ($1,252.50) . 
Tax— ($250.45). 
Net— $620,637.87. 

These  debenture  bonds  were  issued  under  an  in- 
denture by  the  American  Telephone  &  Tele,s:ra])h 
Co.  and  City  Bank  and  Farmers  Trust  Co.,  as  trus- 
tee, dated  September  1,  1941.  This  indenture  pro- 
vided that,  at  any  time  between  January  1,  1942, 
and  Deceml)er  31.  1954,  unless  ])reviously  called  for 
redemption,  the  debenture  bonds  wei'e  convertible 
into  the  [41]  capital  stock  of  the  company  at  a  con- 
version price  of  $140  ])er  share,  payable  by  surren- 
der of  $100  jirincipal  amount  of  debenture  bonds 
and  payment  to  the  comi)any  of  $40  in  cash  for 
each  share  of  capital  stock  to  be  issued  u])on  con- 
version. It  also  provided  that  the  company  should 
have  the  option  to  redeem  all  or  part  of  the  bonds 
after  Se])teml)('r  1,  1942.  The  redem})tion  ])rice  to 
and  including  August  31,  1944,  was  to  be  $107,  plus 
accrued  interest,  and  from  August  31,  1944,  to  and 
including  August  31,  1948,  was  to  be  $104,  plus  ac- 
crued interest. 

The  entire  issue  of  the  debenture  bonds  was  called 
for  redemption  on  Se])t('niber  1,  1947,  at  |104,  plus 
interest. 
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The  average  price  of  the  capital  stock  of  the 
American  Telephone  &  Telegraph  Co.  on  June  21, 
1944,  was  1601/2  per  share;  on  June  26,  1944,  I6OI/2 
per  share;  and  on  June  27,  1944,  160%  per  share. 

The  price  range  of  these  debenture  bonds  from 
April  30,  1943,  to  August  29,  1947,  was  from  II21/2 
to  157^2-  The  price  range  of  the  common  stock  of 
the  American  Telephone  &  Telegraph  Co.  during 
the  same  period  was  from  147%  to  199%.  During 
the  same  period  the  excess  in  the  sale  price  of  the 
debenture  bonds  ranged  from  $34.75  to  $42.00. 

During  the  period  April  30,  1943,  to  November 
3,  1944,  the  selling  price  of  Pacific  Gas  &  Electric 
Co.  (Cal.)  First  Ref.  3%s  bonds  ranged  from  1077/8 
to  112%-  During  the  period  April  30,  1943,  to  July 
3,  1947,  the  selling  price  of  Consolidated  Edison 
of  N.  Y.,  Inc.,  debenture  bonds  31/28,  due  April  1, 
1956,  ranged  from  IOII/2  to  1083/4.  Standard  and 
Poor's  Monthly  Bond  Yield  Index  Public  Utility 
[42]  Bonds  Rated  A-1  monthly  averages  during 
the  years  1941  to  1947,  inclusive,  ranged  from  2.583 
to  2.925. 

The  bonds  purchased  ])y  petitioners,  Joe  Shoong 
and  Rose  Shoong,  were  not  part  of  the  stock  in 
trade  of  the  petitioners,  or  includible  in  any  inven- 
tory of  the  petitioners  at  the  close  of  the  taxable 
year,  or  held  by  the  petitioners  primarily  for  sale 
to  customers  in  the  ordinary  course  of  their  trade 
or  business.  Petitioners  did  not,  during  the  calen- 
dar year  1944,  sell  any  of  the  bonds  purchased  by 
them,  nor  did  they  exercise  their  privilege  of  con- 
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vcrtini;  tlicisc  bonds  into  caj)!!;!!   stock  of  the  coni- 
j)any. 

In  (\ncli  (loticicncy  notice  i-cspoiHlcnl  explained 
iiis  disallowance  of  the  deduction  lor  amortization 
ol'  bond  premium  as  follows: 

The  deduction  is  disallowed  since  it  is  held 
that  th<'  amount  does  not  represent  amortizable 
bond  premium.  It  is  held  that  the  considera- 
tion represents  the  value  of  the  ri.uht  to  con- 
vert the  bonds  into  cajntal  stock  of  the  com- 
pany. 

Petitioner,  in  reliance  upon  information  that  they 
would  l)e  entitled  to  claim,  in  the  year  1944,  a  de- 
duction foi-  amortization  of  the  amount  by  which 
the  cost  exceeded  the  call  ])rice,  i)urchased  the  bonds 
with  the  intention  of  making  such  a  claim  for  a  de- 
duction for  amortization  and  of  selling  the  bonds 
after  holding  them  for  moi'e  than  six  months  so 
that  the  gain,  if  any,  upon  the  sale  would  be  sub- 
.iect  to  tax  as  long-term  capital  gain. 

TIk'  ))rincij)al  issue  ])resented  for  our  decision  in 
these  cases  has  recently  been  decided  by  this  Court 
in  the  case  of  Christian  W.   [43]  Korell,  10  T.  C. 

(Pi-oniulgated  June  2,  1948).    On  the  author- 
ity of  this  case  we  decide  in  favoi'  of  the  petitioners. 

On  hiicl'  res])ondent  contends  foi-  the  first  time 
that  the  commissions  paid  by  the  |)etitioners  "are 
a  pai-t  of  the  cost  of  the  securities  and  ai'e  not  de- 
ductible ill  any  event  as  ordinary  and  necessary 
business    ex])enses.''     Resjxnident    does    not    elabo- 
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rate  this  contention  except  b}-  citing  three  cases 
inchiding-  Helvering  v.  Winniill,  30e^  U.  S.  79  and 
Spreckels  v.  Helvering,  315  U.  S.  626.  Petitioner 
correctly  points  out  in  reply  that  there  is  no  ques- 
tion here  presented  as  to  whether  these  commissions 
should  be  capitalized  or  treated  as  expenses,  but, 
rather,  the  question  is  whether,  in  the  amortiza- 
tion of  premiums,  the  commissions  paid  are  to  ])e 
treated  as  part  of  the  purchase  price.  That  such 
a  treatment  is  proper,  is  recognized  ])y  respondent's 
Regulations  111,  section  29.125-6. 

Since  other  minor  adjustments  not  here  in  issue 
have  been  made  in  petitioner's  income  taxes  for 
the  taxable  year. 

Decision  will  l)e  entered  under  Rule  50.  [44] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  15475 

JOE  SHOONG, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Court's  Memorandum  Findings 
of  Fact  and  Opinion,  entered  June  14,  1948,  the  re- 
spondent filed  a  computation  of  tax  on  July  15, 
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1948.    Thv  ])otiti()ii('r  lilcd  an  acquiescence  in  said 
computation,  on  July  27,  1948,  now  therefore,  it  is 

Ordered  and  Decided:   Tliat  there  is  a  deticiency 
in  income  tax  of  $i;i().():}  lor  the  calendar  year  1944. 

Entered:     August  9,  1948. 

[Seal]         /s/  JOHN  W.  KERN, 
Jud.ge.   [45] 


The   Tax   Court   of  the   United   States 
Washington 

Docket  No.   15476 

ROSE  SHOONG, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  Court's  Memorandum  Findings 
of  Fact  and  Opinion,  entered  June  14,  1948,  the 
respondent  filed  a  computation  of  tax  on  July  15, 
1948.  The  petitioner  filed  an  a(^quiescence  in  said 
computation,  on  July  27,  1948,  now,  therefore,  it  is 

Ordered  and  Decided :  That  there  is  a  deficiency 
in  income  tax  of  $557.44  for  the  calendar  year  1944. 

Entered:     August  9,  1948. 

[Seal]         /s/  JOHN  W.  KERN, 
Judge.   [46] 
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In  the  United  States  Court  of  Api)eals 
for  the  Ninth  Circuit 

T.  C.  Docket  No.  15475 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner  on  Re^dew, 

vs. 
JOE  SHOONG, 

Respondent  on  Review. 

PETITION  FOR  REVIEW 
To  the  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  herel^y 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Cii'cuit  to  review  the  decision  entered 
by  The  Tax  Court  of  the  United  States  on  August 
9,  1948,  ordering  and  deciding  that  there  is  a  defi- 
ciency in  income  tax  of  $136.63  for  the  calendar 
year  1944.  This  petition  for  review  is  filed  pursu- 
ant to  the  provisions  of  Sections  1141  and  1142  of 
the  Internal  Revenue  Code. 

The  respondent  on  review,  Joe  Shoong,  filed  his 
individual  income  tax  return  for  the  calendar  year 
1944  with  the  Collector  of  Internal  Revenue  for  the 
First  District  of  California  at  San  Francisco,  Cali- 
fornia, whose  office  is  within  the  jurisdiction  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, wherein  this  review  is  sought. 

NATURE  OF  CONTROVERSY 

The  issue  is  whether  taxpayer  is  entitled  to  the 
deduction  claimed  for  the  year  1944  for  amortiza- 
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tioii  ol'  bond  j)r('niiiiiii  r(i)r('S('ntiiig"  the  [47]  excess 
of  the  aniount  of  the  basis  of  certain  American 
'I'eh'plione  &  Tele^rapli  Co.  15-year  3%  convertible 
(h'l)ciitur('  bonds  ovci-  tlie  aniouiit  payable  on  call 
date  i)i-ior  1o  inatui'ity. 

In  his  return  for  the  year  1944,  taxpayer  de- 
ducted $81,879.94,  the  difference  between  the  ]Hir- 
chase  ])rice  and  the  call  price  or  maturity  price  on 
the  theory  that  the  bond  could  have  ])een  called  in 
that  year,  and  in  such  event  the  entire  premium 
would  have  been  lost.  In  determining-  the  deficiency 
foi-  the  year  1944,  the  Commissioner  determined 
tliat  no  part  of  the  bond  premium  was  deductiljle 
under  Sections  23(v)  and  125  of  the  Internal  Reve- 
nue Code  as  amortization  of  the  premium  over  the 
call  or  maturity  price  of  the  bond  for  the  reason 
that  the  excess  of  the  purchase  price  over  par  rep- 
resented the  market  value  of  the  conversion  option 
and  was  not  a  true  bond  premium.  How^ever,  the 
Tax  Court  concluded  that  the  bond  premium  was 
amortizable  in  full  in  1944  under  Sections  23(v) 
and  125  of  the  Intei'nal  Revenue  Code  notwith- 
standine^  that  the  premium  may  have  been  due  en- 
tirely to  the  accompanying:  ])rivile^e  to  buy  into 
obligor's  stock  at  a  price  below  the  current  market. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 
/s/  CHARLES  OLTPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel  for  Petitioner  on  Review. 

[Endorsed] :     T.C.U.S.   Filed  Oct.  25,  1948.  [48] 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Walter  J.   Renz,   C.P.A.,   630   Russ   Uuildinff, 
San  Francisco  4,  California 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  25th  day  of  October, 
1948,  file  with  the  Clerk  of  The  Tax  Court  of  the 
United  States,  at  Washington,  D.  C,  a  petition  for 
review  by  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  25th  day  of  October,  1948. 

/s/  CHARLES    OLIPHANT, 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

(Acknowledgment  of  Service.) 

[Endorsed] :     T.C.U.S.    Filed  Nov.  9,  1948.  [49] 
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[Title  of  U.  S.  Court  of  A])i)(»als  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Mr.  Joe  Slioori"-,  929  Market  Street,  San  Fran- 
cisco, California 

You  are  hereliy  notified  that  the  Commissioner 
of  Internal  Revenue  did,  on  the  25th  day  of  Octo- 
ber, 1948,  file  with  the  Clerk  of  The  Tax  Court  of 
the  United  States,  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  of  the  decision  of  the  Tax 
Court  heretofore  rendered  in  the  above-entitled 
cause.  A  copy  of  the  petition  for  review  as  filed 
is  hereto  attached  and  served  upon  you. 

Dated  this  25th  day  of  October,  1948. 

/s/  CHARLES  OLTPHANT. 

Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

(Acknowledgment  of  Service.) 

[Endorsed] :     T.C.U.S.    Filed  Nov.  9,  1948.  [50] 
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[Title  of  IT.  S.  Court  of  Aj)i)ea]s  mid  Cause.] 

PETITION  FOR  REVIEW 

To   the   Honorable   Judges   of   the   United   States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  Commissioner  of  Internal  Revenue  here])y 
petitions  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  to  review  the  decision  entered  by 
The  Tax  Court  of  the  United  States  on  August  9, 
1948,  ordering  and  deciding  that  there  is  a  deficiency 
in  income  tax  of  $557.44  for  the  calendar  year  1944. 
This  petition  for  review  is  filed  pursuant  to  the 
provisions  of  Sections  1141  and  1142  of  the  Inter- 
nal Revenue  Code. 

The  respondent  on  review,  Rose  Shoong,  filed 
her  individual  income  tax  return  for  the  calendar 
year  1944  with  the  Collector  of  Internal  Revenue 
for  the  First  District  of  California  at  San  Fran- 
cisco, California,  whose  office  is  within  the  juris- 
diction of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  wherein  this  review  is  sought. 

NATURE  OF  CONTROVERSY 

The  issue  is  whether  taxpayer  is  entitled  to  the 
deduction  claimed  for  the  year  1944  for  amortiza- 
tion of  bond  premium  representing  the  [51]  excess 
of  the  amount  of  the  basis  of  certain  American 
Telephone  &  Telegraph  Co.  15-year  3%  converti]:)le 
debenture  bonds  over  the  amount  ])ayable  on  call 
date  prior  to  maturity. 

In  her  return  for  the  year  1944,  taxpayer  de- 
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duetod  $85,()07.29,  the  dilfcrciice  between  the  pur- 
chase ])rice  and  the  call  price  or  maturity  price 
on  the  tlieory  that  the  bond  could  have  been  called 
in  that  year,  and  in  sucli  event  the  entire  premium 
would  have  been  lost.  In  determining-  the  deficiency 
for  th(»  year  1944,  the  Commissioner  determined 
that  no  part  of  the  bond  premium  was  deductible 
under  Sections  23 (v)  and  125  of  the  Internal  Reve- 
nue Code  as  amortization  of  the  premium  over  the 
call  or  maturity  price  of  the  bond  for  the  reason 
that  the  excess  of  the  purchase  price  over  par  rep- 
resented the  market  value  of  the  conversion  option 
and  w^as  not  a  true  bond  i)remium.  However,  the 
Tax  Court  concluded  that  the  bond  premium  was 
amortizable  in  full  in  1944  under  Sections  23 (v) 
and  125  of  the  Internal  Revenue  Code  notwith- 
standing that  the  premium  may  have  been  due  en- 
tirely to  the  accompanying  privilege  to  buy  into 
obligor's  stock  ata  price  below  the  current  market. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

[Endorsed] :     T.C.U.S.   Filed  Oct.  25,  1948.  [52] 
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[Title  of  U.  S.  Court  of  Ai)peals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Mrs.    Rose    Shoong,   929   Market    Street,    San 
Francisco,   California. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  25th  day  of  October, 
1948,  file  with  the  Clerk  of  The  Tax  Court  of  the 
United  States,  at  Washington,  1).  C,  a  petition  for 
review  by  the  United  States  Court  of  Aj)peals  for 
the  Ninth  Circuit  of  the  decision  of  the  Tax  Court 
heretofore  rendered  in  the  above-entitled  cause.  A 
copy  of  the  petition  for  review  as  filed  is  hereto 
attached  and  served  upon  you. 

Dated  this  25th  day  of  October,  1948. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

(Acknowledgment  of  Service.) 

[Endorsed] :     T.C.U.S.    Filed  Nov.  9,  1948.  [53] 


46         Commissioner  of  Internal  Revenue  vs. 
[Title  of  V.  S.  CouTt  of  A])i)(>a]s  and  Cause.] 

NOTICP]   OF   FILING   PETITION  FOR 
REVIEW 

To:  Walter  J.   Renz,   C.P.A.,   630  Russ   Building, 
San  Francisco  4,  California. 

You  ai'e  hereby  notified  tliat  the  Commissioner 
of  Internal  Revenue  did,  on  the  25th  day  of  Octo- 
ber, 1948,  file  with  the  Clerk  of  The  Tax  Court  of 
the  United  States,  at  Washington,  D.  C,  a  peti- 
tion for  review  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  of  the  decision  of 
the  Tax  Court  heretofore  rendered  in  the  above- 
entitled  cause.  A  copy  of  the  petition  for  review 
as  filed  is  hereto  attached  and  served  upon  you. 

Dated  this  25th  day  of  October,  1948. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

(Acknowledgment  of  Service.) 

[Endorsed] :     T.C.U.S.    Filed  Nov.  9,  1948.   [54] 


[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 
STATEMENT  OF  POINTS 

Now  Comes  the  Commissioner  of  Internal  Reve- 
nue, the  ])etitioner  on  review  herein,  by  his  attor- 
neys, '^riieron  L.  Caudle,  Assistant  Attorney  Gen- 
eral, and  Charles  Oliphant,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  and  hereby  asserts  the  follow- 
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ing-  errors  on  which  he  intends  to  rely  in  this  re- 
view: 

That  the  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  the  premiums 
paid  for  bonds  callable  for  redemption  on  30  days' 
notice  is  amortizable  in  full  in  year  of  acquisition 
under  Sections  23 (v)  and  125  of  the  Internal  Reve- 
nus  Code,  notwithstanding  the  ])remium  may  have 
been  due  entirely  to  accompanying  j^rivilege  of 
converting  into  obligor's  stock  at  a  price  below 
current  market  value. 

2.  In  holding  and  deciding  on  the  authority  of 
its  decision  in  Christian  W.  Korell,  June  2,  1948, 

10  T.  C (No.  128)   that  the  phrase  in  Sec. 

29.125-5  of  Regulations  111  "on  a  date  certain  spe- 
cified in  the  bond"  is  a  gratuitous  addition  by  the 
Commissioner  not  founded  upon  the  statutory  lan- 
guage and  is  directly  in  conflict  with  its  legisla- 
tive history.  [55] 

3.  In  failing  to  reject  the  petitioner's  claim  for 
amortization  of  bond  premiums  because  they  were 
not  true  bond  premiums  within  the  intendment  of 
the  Statute  and  Regulations,  such  as  would  nor- 
mally be  amortized  out  of  gross  interest  earnings 
in  order  to  exclude  capital  recovered  under  the 
guise  of  interest. 

4.  In  failing  to  hold  that  the  deduction  is  not 
within  the  intendment  of  the  Statute  and  Regula- 
tions, for  the  reason  that  the  purchase  of  the  bonds, 
the  deduction  of  the  bond  premiums  in  full  and  the 
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sale  ol*  the  bonds  shortly  after  capital  gain  rates 
])ecame  applicable,  were  all  parts  of  a  plan  of  tax 
avoidance. 

5.  in  laiiin.i;  to  hold  and  decide  that  no  part  of 
the  so-called  premium  on  the  15-year  3%  convert- 
ible debenture  bonds  of  the  American  Telephone 
and  Telegraph  Co.  was  deductible  in  the  year  1944 
under  Sections  23 (v)  and  125  of  the  Internal  Reve- 
nue Code  as  amortization  of  the  premium  over  the 
call  price  for  the  reason  that  the  excess  of  the  pur- 
chase price  over  par  represented  the  market  value 
of  the  conversion  option  and  was  not  a  true  bond 
premium. 

6.  In  entering  its  decision  where  in  it  ordered 
and  decided  that  there  is  a  deficiency  of  $136.63  in 
income  tax  for  the  year  1944. 

7.  In  that  its  decision  is  not  supi)orted  by  the 
evidence. 

8.  In  that  its  decision  is  contrary  to  law  and 
regulations. 

/s/  THERON   L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

(Statement  of  Service  attached.) 

[Endorsed] :     1\C.U.S.    Filed  Dec.  3,  1948.  [bQ^ 


Joe  Shoong  and  Rose  Shoong  49 

[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

Now  Comes  the  Commissioner  of  Internal  Reve- 
nue, the  petitioner  on  review  herein,  ])y  his  attor- 
neys, Theron  L.  Caudle,  Assistant  Attorney  Gen- 
eral, and  Charles  Oliphant,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  and  hereby  asserts  the  fol- 
lowing errors  on  which  he  intends  to  rely  in  this 
review : 

That  the  Tax  Court  of  the  United  States  erred: 

1.  In  holding  and  deciding  that  the  premiums 
]3aid  for  bonds  callable  for  redemption  on  30  days' 
notice  is  amortizable  in  full  in  year  of  acquisition 
under  Sections  23  (v)  and  125  of  the  Internal  Reve- 
nue Code,  notwithstanding  the  premium  may  have 
been  due  entirely  to  accompanying  privilege  of 
converting  into  obligor's  stock  at  a  price  below 
current  market  value. 

2.  In  holding  and  deciding  on  the  authority  of 
its  decision  in  Christian  W.  Korell,  June  2,  1948, 

10  T.  C (No.  128)   that  the  phrase  in  Sec. 

29.125-5  of  Regulations  111  "on  a  date  certain  spe- 
cified in  the  bond"  is  a  gratuitous  addition  by  the 
Commissioner  not  founded  upon  the  statutory  lan- 
guage and  is  directly  in  conflict  with  its  legislative 
history.    [57] 

3.  In  failing  to  reject  the  petitioner's  claim  for 
amortization  of  bond  premiums  because  they  were 
not  true  bond  ])remiums  within  the  intendment  of 
the  Statute  and  Regulations,  such  as  would  nor- 
mally be  amortized  out  of  gross  interest  earnings 
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in    ui-(l(M'    to    exclude    (•ai)ital    recovered    under    tli«^ 
pfuiso  of  iutei'est. 

4.  hi  failing-  to  hold  that  tlie  deduction  is  not 
within  the  intendment  of  tlie  Statute  and  Reg'ula- 
tious,  for  the  reason  that  tlie  i)urcliase  of  the  ))onds, 
the  deduction  (d"  tlie  l)ond  premiums  in  full  and  the 
sale  of  the  bonds  shortly  after  capital  gain  rates 
became  applical)le,  were  all  ))arts  of  a  plan  of  tax 
avoidance. 

5.  Tn  failing-  to  hold  and  decide  that  no  ])art  of 
the  so-called  ])remium  on  the  15-year  3%  convertible 
debenture  bonds  of  the  American  Telephone  and 
Tele,i2:raph  Co.  was  deductible  in  the  year  1944  un- 
der Sections  23 (v)  and  125  of  the  Internal  Reve- 
nue Code  as  amortization  of  the  premium  over  the 
call  ])rice  for  the  reason  that  the  excess  of  the 
])urchase  price  over  par  represented  the  market 
value  of  the  conversion  o])tion  and  was  not  a  true 
bond  premium. 

().  In  entering,-  its  decision  wherein  it  ordered 
and  decided  that  there  is  a  deficiency  of  $557.44 
in  income  tax  for  the  year  1944. 

7.  Tn  that  its  decision  is  not  supported  by  the 
evidence, 

8.  In  that  its  decision  is  contrary  to  law  and 
regulations. 

/s/  THP]RON  L.  CAUDLE, 

Assistant  Attorney  Geneial. 
/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 
(Statement  of  Service  attaclied.) 
[Endorsed] :     T.C.U.S.    Filed  Dec.  3,  1948.  [58] 
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[Title  of  U.  S.  Court  of  Ai)i)eals  and  Causes  15475-0] 

PETITIONER'S   DESIGNATION  OF  THE 

PORTION  OF  THE  RECORD  TO 

BE  PRINTED 

To  the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit: 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, the  petitioner  on  review  herein,  by  his  counsel 
of  record,  and  complying  with  the  rules  of  this 
Court  pertaining  to  designation  of  the  portions  of 
the  record  to  be  printed,  states  that  he  relies  upon 
the  entire  record  as  certified  by  the  Clerk  of  The 
Tax  Court  of  the  United  States  and  directs  that 
the  following  portions  of  the  record  so  certified  be 
printed  as  the  record  on  review: 

1.  Docket  entries  of  all  proceedings  before  The 
Tax  Court  of  the  United  States  in  Dockets  Nos. 
15475  and  15476. 

2.  Pleadings:  (a)  Petitions,  together  with  at- 
tached Exhibits  A  (notices  and  statement  of  de- 
ficiency),    (b)    Answers.    [59] 

3.  Stipulation  of  facts,  omitting  Exhibit  A-1 
referred  to  therein,  being  joint  exhibit  A-1  in 
item  6. 

4.  Memorandum  Findings  of  Fact,  Opinion  and 
Decision. 

5.  Petitions  for  review. 

6.  Order  of  the  Ninth   Circuit  Re:  Consolida- 
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tioii  of  tlic  two  causes  and  tlic  ti-aiismission  of  the 
original  Joint  Exliihits  A-1  and  B-2  and  Respond- 
ent's Exliibits  C  to  I,  inclusive,  introduced  in  evi- 
dence at  the  hearing  before  the  Tax  Court. 

7.     Statements   of   points   to   he   relied   upon    by 
the  Commissioner. 

S.     Designation  of  the  record,  proceedings,  and 
evidence  to  be  contained  in  the  record  on  review. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

(Statement  of  Service  attached.) 

[Endorsed]:     T.C.U.S.    Filed  Dec.  3,  1948.   [60] 


[Title  of  U.  S.  Court  of  A]ipeals  and  Causes  irA15-i]] 

ORDER 
r])on  Motion,  It  Is  Ordered: 

1.  'I'hat  tlie  above-captioned  causes  ])e  and  they 
arc  hereby  consolidated  for  brietinii',  liearing,  ar- 
gument and  decision: 

2.  Thi\i  tlie  Clerk  of  the  Tax  Court  of  the  United 
States  certify  and  transmit  to  this  Court  a  single 
consolidated  transcript  of  record  on  review  in  the 
above-capt  i  <  >n  cd  causes : 

3.  That    the    orii^inal    exhibits    received    in   evi- 
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deuce  in  the  above-caption(>d  causes,  consisting  of 
Joint  Exhibits  A-1  and  B-2,  and  Respondent's  Ex- 
hibits C  to  I,  inclusive,  instead  of  being  fully  set 
forth  in  the  transcript  of  the  record  to  be  certified 
by  the  Clerk  of  the  Tax  Court  to  the  Clerk  of  this 
Court,  may  be  transmitted  by  the  Clerk  of  the  Tax 
Court  to  the  Clerk  of  this  Court.  [61] 

4.  That  said  exhibits  need  not  be  printed  in  the 
record  on  review  herein  but  may  be  referred  to  by 
counsel  in  their  respective  briefs  and  on  oral  argu- 
ment, or  reproduced,  in  whole  or  in  part,  in  an  ap- 
pendix to  their  respective  briefs,  and  considered 
by  the  Court  with  the  same  force  and  effect  as  if 
included  in  the  printed  record  on  review: 

5.  That  the  time  within  which  to  file  the  record 
on  review  in  the  above-captioned  causes  with  this 
Court  be,  and  the  same  is,  extended  to  and  includ- 
ing January  1,  1949.     W.D. 

6.  That  the  Clerk  of  this  Court  transmit  a  cer- 
tified copy  of  this  order  to  the  Clerk  of  The  Tax 
Court  of  the  United  States,  AYashington  25,  D.  C, 
to  be  by  him  incorporated  in  the  transcript  of  the 
record  on  review  herein. 

Done  at  San  Francisco,  California,  this  26th  day 
of  November,  A.D.  1948. 

[Seal]  WILLIAM  DENMAN, 

LTnited  States  Circuit  Judge. 

[Endorsed] :  Filed  Novembei-  26,  1948.  Paul  P. 
O'Brien,  Clerk. 

[Endorsed] :     T.C.U.S.    Filed  Dec.  1,  1948.  [62] 


54         C ommissio7ier  of  Internal  Revenue  vs. 
VV\\\o  of  U.  S.  Court  of  Ai)i)('als  and  Cause  15475-6.] 

DESIGNATION  OF  CONTENTS  OP  RECORD 
ON  REVIEW 

To  the  Cleik  of  \\\v  Tax  Court  of  the  United  vStates: 

You  will  i)lease  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  copies  duly  certified  as  correct 
of  the  following  documents  and  records  relating  to 
the  petitions  for  review  heretofore  filed  ])y  the  Com- 
missioner of  Internal  Revenue  in  the  above-cap- 
tioned  causes: 

1.  Docket  entries  of  all  proceedings  before  the 
Tax  Court  in  Docket  Nos.  15475  and  15476. 

2.  Pleadings:  (a)  Petitions,  together  with  at- 
tached Exhil)it  A  (notice  and  statement  of  defi- 
ciency),   (b)  Answers. 

3.  Stipulation  of  facts. 

4.  Memorandum  Findings  of  Fact  and  Opinion. 

5.  Decisions.  [63] 

6.  Petitions  for  review,  together  with  proofs  of 
service  of  notice  of  filing  and  of  service  of  a  copy 
of  each  petition  for  review. 

7.  Order  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  directing  the  consolidation 
of  the  two  causes  and  transmission  of  the  original 
exhibits,  viz.:  Joint  Exhibits  A-1  and  B-2  and  Re- 
spondent's Exhibits  C  to  I,  inclusive,  received  in 
evidence  at  the  hearing  before  the  Tax  Court. 
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8.  Statements  of  Points  to  be  relied  upon  ])y 
the  Commissioner. 

9.  All  orders  made  by  the  Court  with  respect  to 
enlargement  of  time  for  the  preparation  and  trans- 
mission of  the  certified  transcript  of  the  record  on 
review. 

10.  Designation  of  the  portions  of  the  record  on 
review  to  be  printed. 

11.  This  designation  of  contents  of  the  record 
on  review. 

Said  transcript  is  to  be  prepared,  certified,  and 
transmitted  as  required  by  law  and  the  rules  of  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

/s/  THERON  L.  CAUDLE, 

Assistant  Attorney  General. 

/s/  CHARLES  OLIPHANT, 
Chief  Counsel,  Bureau  of  Internal  Revenue,  Coun- 
sel for  Petitioner  on  Review. 

[Endorsed] :     T.C.U.S.    Filed  Dec.  3,  1948.  [64] 


[Title  of  Tax  Court  and  Causes  15475-6.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going pages,  1  to  64,  inclusive,  contain  and  are  a 
true  copy  of  the  transcript  of  record,  papers,  and 


5()         C ommifisioner  of  Jnternal  Revenue  vs. 

])r(H'oediiii;s  t)ii  fik'  and  of  record  in  my  office  as 
called  for  by  the  Pi'aecipe  in  the  ai)peal  (or  ap- 
l)eals)  as  above  numbered  and  entitled. 

In  testimony  wliereof,  1  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Colum- 
bia, this  17th  day  of  December,  1948. 

[Seal]         /s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court  of  the 
United  States. 


[Endorsed]:  No.  12136.  United  States  Court 
of  Appeals  for  the  Ninth  Circuit.  Commissioner  of 
Internal  Revenue,  Petitioner,  vs.  Joe  Shoong,  Re- 
spondent. Commissioner  of  Internal  Revenue,  Pe- 
titioner, vs.  Rose  Shoong,  Respondent.  Transcript 
of  the  Record.  Petitions  to  Reviev^  Decisions  of 
The  Tax  Court  of  the  United  States. 

Filed:     December  21,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Joe  Shoong,  respondent 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

Rose  Shoong,  respondent 


ON  PETITIONS  FOR  REVIEW  OF  THE  DECISIONS  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  PETITIONER 


OPINION  BELOW 

The  unreported  memorandum  findings  of  fact  and 
opinion  of  the  Tax  Court  are  printed  in  the  record  at 
pages  31  to  37,  inclusive. 

JURISDICTION 

These  appeals  involve  deficiencies  in  Federal  income 
tax  for  the  year  1944  asserted  against  Joe  Shoong  and 
Rose  Shoong  (hereinafter  sometimes  referred  to  as  the 

(1) 


tax]inyors),  in  the  resi)ct'tive  amounts  of  $58,441.99  and 
$61,841,  i)ractirally  the  entire  amount  of  which  in  each 
case  resulted  from  the  Commissioner's  disallowance  of 
deductions  claimed  by  the  taxpayers  as  amortizable 
bond  i)remium.  (R.  31.)  The  taxpayers  are  husband 
and  wife  residing  at  Oakland,  California.  They  filed 
separate  income  tax  returns  for  the  calendar  year  1944 
with  the  Collector  of  Internal  Revenue  for  the  First 
District  of  California  on  a  community  property  basis. 
(R.  32.)  Under  date  of  :\ray  14, 1947,  the  Commissioner 
of  Internal  Revenue  duly  mailed  to  each  a  statutory 
notice  of  deficiency  pursuant  to  Section  272  of  the  In- 
ternal Revenue  Code.  (R.  6-10, 14-18.)  A  petition  for 
review  of  the  Commissioner's  determination  was  filed 
with  the  Tax  Court  by  each  taxpayer  on  August  11, 
1947.  (R.  4-6,  12-14.)  On  August  9,  1948,  the  Tax 
Court  entered  its  decision  in  each  case,  reducing  the  de- 
ficiency in  the  case  of  Joe  Shoong  to  $136.63  and  in  the 
case  of  Rose  Shoong  to  $557.44.  (R.  37-38.)  The  cases 
are  brought  to  this  Court  by  petitions  for  review  filed 
by  the  Commissioner  of  Internal  Revenue  under  date 
of  October  25,  1948.  (R.  39-40,  43-44.)  The  jurisdic- 
tion of  this  Court  is  invoked  under  Section  1141  (a) 
of  the  Internal  Revenue  Code,  as  amended  by  Section 
36  of  the  Act  of  June  25,  1948. 

QUESTION  PRESENTED 

The  only  question  presented  in  each  of  these  cases 
is  whether,  under  the  facts,  the  Tax  Court  erred  in 
allowing  as  deductions  from  gross  income  for  the 
taxable  year  involved,  under  Sections  23  (v)  and  125 
of  the  Internal  Revenue  Code,  the  excess  of  the  amount 
of  the  basis  (here  cost)  of  certain  American  Telephone 
&  Telegraph  Company  15-year,  three  per  cent  convert- 
ible debenture  bonds  over  the  amount  payable  on  call 
date  prior  to  maturity. 


STATUTE  AND  REGULATIONS  INVOLVED 

The  pertinent  provisions  of  the  applicable  statute  and 
Regulations  involved  are  printed  in  the  Appendix, 
infra. 

STATEMENT 

These  cases  were  submitted  to  the  Tax  Court  on  a 
stipulation  of  facts  and  exhibits  attached  thereto  (R. 
20-31),  plus  certain  other  exhibits  which  were  filed 
at  the  hearing  before  the  Tax  Court  (R.  32).  The 
material  facts  were  summarized  by  the  Tax  Court  as 
follows : 

On  June  21,  1944,  taxpayer  Joe  Shoong,  purchased 
American  Telephone  &  Telegraph  Company  15-year 
three  per  cent  convertible  debenture  bonds  due  Septem- 
ber 1, 1956,  as  follows  (R.  32)  : 

Face  Amount— $500,000 
Basis— 1201/8 
Cost— $600,625 
Commission — $1,250 
Accrued  Interest — $4,666.66 
Total— $606,541.66 

In  his  income  tax  return  for  1944  he  reported  ad- 
justed gross  income  of  $104,304.58,  and  deductions  of 
$97,533.76,  which  latter  amount  included  a  claim  of 
$81,879.94  amortization  of  bond  premium  on  American 
Telephone  &  Telegraph  Company  debenture  bonds.  The 
net  income  reported  by  taxpayer  Joe  Shoong  for  the 
taxable  year  was  $6,770.82.    (R.  32.) 

On  June  26  and  27, 1944,  taxpayer  Rose  Shoong,  pur- 
chased at  prices  ranging  from  120%  to  121%,  American 
Telephone  &  Telegraph  Company  15-year  three  per  cent 
convertible  debenture  bonds  due  September  1,  1956,  as 
follows  (R.  33)  : 


Face  Amount— $500,000 
Cost— $604,348.75 
roininissioii— $1,250 
Accrued  J  iiterest- $4,902.92 
Total— $610,501.67 

In  licr  iiicoiiie  tax  return  for  1944  taxpayer,  Rose 
Shoong,  reported  adjusted  gross  income  of  $100,927.43, 
and  deductions  of  $96,235.84,  wliicli  latter  figure  in- 
cluded a  (daim  of  $85,607.29  as  amortization  of  bond 
l)remiums  on  American  Telephone  &  Telegraph  Com- 
pany l)onds.  She  reported  a  net  income  for  the  tax- 
able year  of  $4,691.59.     (R.  33.) 

On  January  8,  9,  and  10,  1945,  taxpayer  Joe  Shoong 
sold,  at  i)rices  ranging  from  123%  to  124,  his  American 
Telephone  &  Telegraph  Company  debenture  bonds,  as 
follows  (R.  33)  : 

Face  Amount— $500,000 
Selling  Price— $617,262.50 
Interest— $5,446.32 
Commission — ($1,250). 
Tax— ($200.05) 
Ins.  &  Postage— ($7.00) 
Net— $621,251.77 

On  January  10, 11, 12, 15,  and  16, 1945,  taxpayer  Rose 
Shoong  sold,  at  i)rices  ranging  from  123  to  123%,  her 
American  Telephone  &  Telegraph  Company  debenture 
bonds,  as  follows  (R.  33-34) : 

Face  Amount— $500,000 
Selling  Price— $616,522.50 
Interest— $5,618.32 
Commission— ($1 ,252.50) 
Tax— ($250.45) 
Net— $620,637.87 

These  debenture  bonds  were  issued  under  an  in- 
denture by  tlie  American  Telephone  &  Telegraph  Com- 
pany and  City  Bank  and  Farmers  Trust  Company,  as 


trustee,  dated  September  1,  1941.  This  indenture  pro- 
vided that,  at  any  time  between  January  1,  1942,  and 
December  31,  1954,  unless  previously  called  for  re- 
demption, the  debenture  bonds  were  convertible  into 
the  capital  stock  of  the  comj^any  at  a  conversion  price 
of  $140  i^er  share,  x^ayable  by  surrender  of  $100  princi- 
pal amount  of  debenture  bonds  and  payment  to  the 
company  of  $40  in  cash  for  each  share  of  capital  stock 
to  be  issued  upon  conversion.  It  also  provided  that 
the  company  should  have  the  option  to  redeem  all  or 
part  of  the  bonds  after  September  1, 1942.  The  redemp- 
tion price  to  and  including  August  31,  1944,  was  to  be 
$107,  plus  accrued  interest,  and  from  August  31,  1944, 
to  and  including  August  31,  1948,  was  to  be  $104,  plus 
accrued  interest.    (R.  34.) 

The  entire  issue  of  the  debenture  bonds  was  called 
for  redemj^tion  on  September  1,  1947,  at  $104,  plus 
interest.     (E.  34.) 

The  average  price  of  the  capital  stock  of  the  Ameri- 
can Telephone  &  Telegraph  Com2:)any  on  June  21, 
1944,  was  160%  per  share ;  on  June  26,  1944,  1601/^  per 
share ;  and  on  June  27,  1944,  160%  per  share.    (R.  35.) 

The  price  range  of  these  debenture  bonds  from  April 
30,  1943,  to  August  29,  1947,  was  from  II21/2  to  I571/2. 
The  price  range  of  the  connnon  stock  of  the  American 
Telephone  &  Telegrax^h  Company  during  the  same 
period  was  from  1471/j^  to  199%.  During  the  same 
period  the  excess  in  the  sale  price  of  the  debenture  bonds 
ranged  from  $34.75  to  $42.    (R.  35.) 

During  the  period  April  30,  1943,  to  November  3, 
1944,  the  selling  price  of  Pacific  Gas  &  Electric  Com- 
pany (Cal.)  First  Ref.  3%s  bonds  ranged  from  107% 
to  11278.  During  the  period  April  30,  1943,  to  July 
3,  1947,  the  selling  price  of  Consolidated  Edison  of 
New  York,  Inc.,  debenture  bonds  3I/2S,  due  April  1, 
1956,  ranged  from  1011/2  to  108%.    Standard  and  Poor's 


Monthly  Bond  Yield  Index  Public  Utility  Bonds  Rated 
A-1  monthly  avera.G:es  dnring  the  years  1941  to  1947, 
inclusive,  ranged  from  2.58;]  to  2.925.    (II.  35.) 

The  bonds  purchased  by  the  taxpayers  were  not  i)art 
of  the  stock  in  trade  of  the  taxpayers  or  includible  in 
any  inventory  of  the  taxpayers  at  the  close  of  the  tax- 
able year,  or  held  by  the  taxpayers  i)rimarily  for  sale 
to  customers  in  the  ordinary  course  of  their  trade  or 
business.  Taxpayers  did  not,  during  the  calendar  year 
1944,  sell  any  of  the  bonds  purchased  by  them,  nor  did 
they  exercise  their  privilege  of  converting  these  bonds 
into  capital  stock  of  the  company.    (R.  35-36.) 

In  each  deficiency  notice  the  Commissioner  explained 
his  disallowance  of  the  deduction  for  amortization  of 
bond  jjremium  as  follows  (R.  35)  : 

The  deduction  is  disallowed  since  it  is  held  that 
the  amount  does  not  rei)resent  amortizable  bond 
premium.  It  is  held  that  the  consideration  repre- 
sents the  value  of  the  right  to  convert  the  bonds 
into  cajjital  stock  of  the  company. 

The  taxpayers  in  reliance  ui)on  information  that 
they  would  be  entitled  to  claim,  in  the  year  1944,  a  de- 
duction for  amortization  of  the  amount  by  which  the 
cost  exceeded  the  call  price,  purchased  the  bonds  with 
the  intention  of  making  such  a  claim  for  a  deduction 
for  amortization  and  of  selling  the  bonds  after  holding 
them  for  more  than  six  months  so  that  the  gain,  if  any, 
upon  the  sale  would  be  subject  to  tax  as  long-term 
cai^ital  gain.     (R.  36.) 

Upon  the  basis  of  these  facts,  and  its  earlier  decision 
in  Korell  v.  Commissioner,  10  T.  C.  1001,  the  Tax  Court 
reversed  the  Commissioner's  determination  (R.  36-37), 
and  the  Conmiissioner  has  a]i]ioaled  from  that  ruling 
(R.  39-40,  43-44). 


STATEMENT  OF  POINTS  TO  BE  URGED 

Tlie  points  relied  upon  by  the  Commissioner  as  a 
basis  for  these  appeals  are  as  follows  (R.  47-50) : 

L  The  Tax  Court  erred  in  each  case  in  holding  and 
deciding  that  the  premium  paid  for  bonds  callable  for 
redemption  on  30  days'  notice  is  amortizable  in  full 
in  the  year  of  acquisition  under  Sections  23  (v)  and 
125  of  the  Internal  Revenue  Code,  notwithstanding 
the  23remium  may  have  been  due  entirely  to  accompany- 
ing privilege  of  converting  into  the  obligor's  stock  at 
a  jjrice  below  current  market  value. 

2.  The  Tax  Court  erred  in  each  case  in  holding  and 
deciding  on  the  authority  of  its  decision  in  Korell  v. 
Commissioner,  10  T.C.  1001,  that  the  phrase  iniSeic- 
tion  29.125-5  of  Regulations  111  "on  a  date  certain 
specified  in  the  bond"  is  a  gratuitous  addition  by  the 
Conmiissioner  not  founded  upon  the  statutory  language 
and  is  directly  in  conflict  with  its  legislative  history. 

3.  The  Tax  Court  erred  in  each  case  in  failing  to 
reject  the  taxpayer's  claim  for  amortization  of  bond 
premiums  because  they  were  not  true  bond  premiums 
within  the  intendment  of  the  statute  and  Regulations, 
such  as  would  normally  be  amortized  out  of  gross  in- 
terest earnings  in  order  to  exclude  capital  recovered 
under  the  guise  of  interest. 

4.  The  Tax  Court  erred  in  each  case  in  failing  to  hold 
that  the  deduction  is  not  within  the  intendment  of  the 
statute  and  Regulations,  for  the  reason  that  the  pur- 
chase of  the  bonds,  the  deduction  of  the  bond  premiums 
in  full  and  the  sale  of  the  bonds  shortly  after  capital 
gain  rates  became  applicable,  were  all  parts  of  a  plan 
of  tax  avoidance. 

5.  The  Tax  Court  erred  in  each  case  in  failing  to  hold 
and  decide  that  no  part  of  the  so-called  premium  on 
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the  15-year,  throe  i:)er  cent  convertible  debenture  bonds 
of  the  American  'Pclephone  and  Tclegrai)h  Conii)any 
was  deductible  in  tlic  year  1944  under  Sections  23  (v) 
and  125  of  the  Internal  Keveniie  Code  as  amortization 
of  the  premium  over  the  call  price  for  the  reason  that 
the  excess  of  the  purchase  price  over  i)ar  represented 
the  market  value  of  the  conversion  option  and  was  not 
a  true  ])ond  ])remium. 

SUMMARY   OF  ARGUMENT 

The  Internal  Revenue  Code  i)rovides  that  in  comput- 
ino-  taxable  net  income  there  may  1)e  deducted,  among 
other  things,  the  amount  of  amortizable  bond  premium 
applicable  to  bonds  held  by  the  taxpayer.  In  this  case, 
the  taxpayers  acquired  debentures  which  were  callable 
before  maturity  and  could  have  been  called  during  the 
taxable  year,  thus  making  any  ])remium  paid  for  them 
deductible  from  gross  income  of  that  year.  The  deben- 
tures also  could  be  converted  into  common  stock  of  the 
obligor  at  any  time  by  surrender  thereof  and  payment 
of  an  additional  cash  consideration. 

The  taxpayers  acquired  their  debentures  at  a  cost 
which  greatly  exceeded  their  face  value  and  which  also 
greatly  exceeded  the  amount  at  which  they  could  have 
been  called  during  the  taxable  year.  They  deducted 
this  excess  over  the  call  price  as  amortizable  bond 
premium.  The  Tax  Court  construed  the  statute  as 
authorizing  this  deduction. 

It  is  clear  from  the  facts  of  the  case  that  the  amounts 
here  involved  represented  consideration  paid  for  the 
conversion  option  contained  in  the  debentures.  It  did 
not  represent  true  bond  i)remium.  It  is  the  contention 
of  the  Commissioner  that  in  enacting  the  provisions 
of  law  here  involved  Congress  intended  to  allow  deduc- 
tions only  for  amortization  of  true  bond  ])remium,  and 
that  the  decision  of  the  Tax  Court  should  be  reversed. 


ARGUMENT 

The  Difference  Between  Cost  and  Call  Price  of  the  Debentures 
Here  Involved  Did  Not,  under  the  Facts  of  Record,  Represent 
"Bond  Premium"  Within  the  Meaning  of  Applicable  Pro- 
visions  of   the   Statute 

In  asserting  the  deficiencies  here  involved  the  Com- 
missioner of  Internal  Revenue  determined  that  the  sum 
of  $81,879.94  in  the  case  of  Joe  Shoong  and  $85,607.29 
in  the  case  of  Rose  Shoong,  representing  the  difference 
between  the  amounts  reported  as  the  cost  to  each  ^  of 
$500,000  face  amount  of  American  Telephone  &  Tele- 
graph Company  convertible  debentures  issued  under 
the  trust  indenture  of  September  1,  1941,  described 
above  ^  and  the  amount  ^  at  which  the  indentures  could 
have  been  called  at  the  earliest  date  after  acquisition  by 
the  taxpayers,''  did  not  represent  "amortizable  bond 
premium"  within  the  meaning  of  Section  125  of  the 
Internal  Revenue  Code  (Appendix,  infra)  which  is 
deductible  under  Section  23  (v)  of  the  Code  (Appendix, 
infra)  in  computing  taxable  net  income.  The  facts 
here  involved  are  not  in  dispute.  The  Tax  Court  held 
(R.  36-37)  that  the  amounts  here  involved  were  de- 
ductible under  Section  23  (v)  of  the  Code  and  the  only 
issue  for  determination  here  is  the  correctness  of  the 
Tax  Court's  decision. 

The  question  here  involved  is  essentially  one  of  stat- 
utory construction.  The  position  of  the  Commissioner 
is  that  in  enacting  Sections  23  (v)  and  125  of  the  In- 
ternal Revenue  Code,  here  involved,  Congress  intended 
to  authorize  a  deduction  for  ''amortization"  only  of 
true  bond  premium,  while  the  effect  of  the  Tax  Court's 


^  $601,879.94  in  the  case  of  Joe  Shoong  (R.  9) ;  $605,607.29  in  the 
case  of  Rose  Shoong  (R.  17). 

-Joint  Exhibit  A-1  attached  to  the  stipulation  of  facts  (R.  23), 
but  omitted  from  the  printed  record  by  order  of  the  Court  (R.  52-53). 

'^  $520,000  in  each  case.     (R.  9,  17.) 

^  Section  3.01,  pages  28-29,  of  Exhibit  A-1  attached  to  the  stipula- 
tion of  facts. 
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decision  is  to  allow  a  deduction  for  any  amount  paid 
for  a  "bond",  as  defined  in  Section  125  (d)  (Aj^pendix, 
infra),  in  excess  of  the  amount  for  which  it  was  callal)le 
or  rctirable  regardless  of  wliat  tliat  excess  expenditure 
actually  represented."' 

The  decisions  in  these  cases  are  based  upon  the  Tax 
Court's  earlier  decision  in  Korell  v.  Commissioner,  10 
T.  C.  1001,  which  is  now  pending  on  appeal  by  the 
Coniniissionor  to  the  Court  of  Appeals  for  the  Second 
Circuit,  and  which  involves  a  similar  transaction  in 
the  same  debentures."  Hence  it  is  necessary  to  look  to 
the  opinion  of  the  Tax  Court  in  the  latter  case  for  the 
reasoning  upon  which  the  decisions  in  the  instant  cases 
are  based.^ 

Sections  23  (v)  and  125  were  added  to  the  Internal 
Revenue  Code  by  Section  126  of  the  Revenue  Act  of 
1942,  c.  619,  56  Stat.  798.    Section  23  (v)  authorizes  a 


•'•  Deductions  from  gross  income  and  exemptions  from  tax  are 
granted  only  as  a  matter  of  legislative  grace  and  statutes  granting 
such  deductions  or  exemptions  are  to  be  strictly  construed.  This 
being  a  claim  for  deduction  from  gross  income,  the  burden  is  upon 
the  taxpayer  to  bring  himself  squarely  within  the  provisions  of  the 
statute.  Ilelvering  v.  Xorthicest  Steel  Mills,  311  U.  S.  46,  49;  Deputy 
V.  du  Pont,  308  U.  S.  488,  493;  New  Colonial  Co.  v.  Hclvering,  292 
U.  S.  435,  440;  Ilfdd  Co.  v.  Hernandez,  292  U.  S.  62,  66;  Woolford 
Realty  Co.  v.  Rose,  286  U.  S.  319,  326;  Burnet  v.  Houston,  283  U.  S. 
223,  227. 

^  These  seem  to  be  the  only  cases  to  date  involving  the  application 
of  Sections  23  (v)  and  125  of  the  Internal  Revenue  Code  to  facts 
similar  to  the  facts  here  involved,  hence  the  question  is  one  of  first 
instance. 

"^  While  Korell  v.  Commissioner,  snpra,  involved  a  similar  trans- 
action in  the  same  issue  of  debentures,  the  findings  in  that  case  are 
not  as  complete  as  in  the  instant  case  and  the  record  does  not  disclose 
as  clearly  as  this  one  the  basis  of  the  Comn^issioner's  contention. 
The  findings  in  that  case  do  not  disclose  the  time  or  nature  of  the 
taxpayer's  disposition  of  his  debentures;  does  not  show  the  market 
value  of  securities  of  similar  desirability;  and  does  not  show  that 
the  transaction  was  entered  into  primarily  for  claiming  a  tax 
deduction. 
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deduction  for  amortizable  bond  premiums  as  provided 
in  Section  125.  Briefly,  so  far  as  material  here,  Sec- 
tion 125  provides  for  amortization  of  bond  premium 
out  of  gross  interest  earnings  in  order  to  exclude  from 
gross  income  capital  recovered  under  the  guise  of  in- 
terest and  thus  truly  reflect  the  income  realized  from 
an  investment  in  bonds  at  a  premium. 

As  the  Tax  Court  points  out  at  the  beginning  of  its 
opinion  in  the  Korcll  case,  Hupra,  when  the  coupon 
rate  of  interest  carried  by  a  bond  issue  exceeds  the  go- 
ing interest  rate  for  obligations  of  comparable  desir- 
ability, the  market  will  tend  to  place  a  premium  on  such 
bonds.  If  bonds  are  purchased  for  investment  under 
such  circumstances  the  premium  paid  must  be  recov- 
ered tax-free  out  of  the  earnings  of  the  bond,  very 
much  as  depreciation  must  be  recovered  out  of  the  in- 
come of  depreciable  jjroperty,  if  the  true  distinction 
between  income  and  recovery  of  capital  is  to  be  pre- 
served. To  effect  this  result  is  the  obvious  purpose  of 
Section  125  of  the  Internal  Revenue  Code.  And  the 
matter  would  seem  to  be  simple  in  the  case  of  an  ordinary 
bond  with  a  fixed  maturity  date.  But,  as  the  Tax  Court 
there  pointed  out,  the  matter  becomes  complicated  in 
the  case  of  a  bond  which  is  callable  before  maturity, 
or  is  convertible  into  other  securities  before  maturity, 
or  both  as  in  the  instant  case. 

The  statute  (Sec.  125  (b)  (2),  (Appendix,  infra)), 
provides  that  the  amortizable  bond  premium  of  the  tax- 
able year  "shall  be  the  amount  of  the  bond  premium  at- 
tributable to  such  year."  So  far  as  material  here,  it 
provides  (Sec.  125  (b)  (1),  (Appendix,  infra)),  that 
the  ''amount"  of  bond  premium  shall  be  determined 
with  reference  to  the  amount  of  the  "basis"  (here  cost) , 
and  with  reference  to  the  amount  payable  "on  maturity 
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or  on  earlier  call  date/'"  Otherwise,  no  provision  is 
made  in  the  case  of  Ijonds  which  may  also  be  convertible 
into  other  securities,  but  the  rcsi)ective  Congressional 
Connnittee  reports  indicate  that  the  amortization  allow- 
ance also  ai)plies  to  premium  paid  on  bonds  with  con- 
vertible features.  See  11.  Rep.  No.  2333,  77th  Cong:.,  2d 
Sess.,  p.  80  (1942-2  Cum.  Bull.  372,  433-434),  and  S.  Kop- 
No.  1631,  77th  Conjr.,  2d  Sess.,  p.  94  (1942-2  Cum.  Bull. 
504,  57G).  As  will  be  seen  later,  the  question  here  is 
not  so  much  the  applicability  of  Section  125  of  the 
Code  as  it  is  whether  the  amounts  here  involved  con- 
stitute "bond  premium"  within  the  meaning  of  the 
statute. 

Section  125  (b)  (3)  of  the  Code  (Appendix,  infra) 
provides  that  the  amortizable  amount  shall  be  computed 
either  in  accordance  with  the  method  of  amortizing 
bond  })remiTmi  regularly  employed  by  the  holder  of  the 
bond  if  such  method  is  reasonable  (which  apparently 
was  not  the  situation  in  this  case),  or  ''in  accordance 
with  regulations  prescribing  reasonable  methods  of 
amortizing  bond  premium",  prescribed  by  the  Commis- 
sioner ^^ith  the  approval  of  the  Secretary  of  the  Treas- 
ury. 

Section  29.125-5  of  Regulations  111  (Apendix,  i)i- 
fra)  provides  that  "The  fact  that  a  bond  is  callable  or 


**  In  its  opinion  in  tiic  Korell  case,  supra,  the  Tax  Court  said  (\)p. 
1003-1004): 

A  coinplication  hound  to  arise  was  the  amortization  of 
premium  on  honds  callahle  prior  to  maturity.  Such  ohhgations 
although  not  included  in  the  statute  are  covered  in  a  suhdivision 
of  the  regulations  dealing  with  "Callable  and  Convertible 
Bonds."     (Italics  supplied.) 

But  from  the  above-quoted  language  of  the  statute  it  is  clear  that 
bonds  callable  before  maturity  were  included,  leaving  for  the  Com- 
missioner the  duty  to  prescribe  Regulations  under  which  the  period 
of  amortization  would  be  determined.  This  was  done  in  the  para- 
graph of  the  Regulations  (Regulations  111,  Sec.  29.125-5  (Appendix, 
infra) ),  referred  to  by  the  Tax  Court  in  the  Korell  case,  supra. 
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convertible  into  stock  does  not,  in  itself,  prevent  the 
application  of  section  125."  With  respect  to  callable 
bonds  this  section  of  the  Regulations  provides : 

For  the  purposes  of  such  section  [Section  125], 
in  the  case  of  a  callable  bond  the  earlier  call  date 
will  be  considered  as  the  maturity  date  and  the 
amount  due  on  such  date  will  be  considered  as  the 
amount  payable  on  maturity,  unless  the  taxpayer 
regnilarly  employs  a  different  method  of  amortiza- 
tion which  is  reasonable.  *  *  * 

All  the  Regulations  (Sec.  29.125-5)  say  with  respect 
to  convertible  bonds  is  that  "A  convertible  bond  is 
within  the  scope  of  section  125  if  the  option  to  convert 
on  a  date  certain  specified  in  the  bond  rests  with  the 
holder  thereof."  But  the  Regulations  do  not  mention 
situations  such  as  here  involved  where  the  bond  is  con- 
vertible by  the  holder  at  his  option  at  any  time  before 
it  is  called,  rather  than  "on  a  date  certain  specified  in 
the  bond."  Nor  is  anything  said  about  what  would 
be  the  "due  date"  of  a  convertible  bond  within  the 
meaning  of  the  statute  where,  as  here,  the  bond  is  con- 
vertible at  any  time  at  the  option  of  the  holder  where 
no  "date  certain"  is  specified  in  the  bond. 

In  its  oi3inion  in  the  Korell  case,  supra,  the  Tax  Court 
held  that  the  above  sentence  in  the  Regulations,  "what- 
ever its  meaning  may  be",  could  not  apply  here  because 
the  bonds  involved,  which  were  of  the  same  issue  as  in 
the  instant  case,  were  convertible  at  the  option  of  the 
holder ' '  on  any  date  from  the  minute  he  acquired  them. ' ' 
It  went  further  and  said  that  the  words  "on  a  date  cer- 
tain specified  in  the  bond"  (pp.  1006-1007) — 

appear  to  be  a  gratuitous  addition  by  respondent 
not  founded  upon  the  statutory  language  and  di- 
rectly in  conflict  with  its  legislative  history.  We 
are  accordingly  unable  to  ascribe  to  it  the  validity 
which  would  result  in  authorizing  respondent's 
position  in  this  proceeding. 
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The  ''legislative  history"  referred  to  by  the  Tax 
Court  in  the  KorcU  case,  sNj>ra  {]).  1006),  is  the  follo^v- 
ini;  statement  found  in  the  reports  of  the  House  Ways 
and  iMeans  Committee  (II.  Rep.  No.  2333,  siqwa,  p.  80) 
and  Senate  Committee  on  Finance  (S.  Rep.  No.  1631, 
supra,  ]).  94)  : 

The  fact  that  a  bond  is  callable  or  convertible 
into  stock  does  not  of  itself  prevent  the  applica- 
tion of  this  section.  In  the  case  of  a  callable  bond, 
the  earliest  call  date  will,  for  the  purposes  of  this 
section,  be  considered  as  the  maturity  date.  Hence, 
the  total  ])reuiium  is  recjuired  to  ])e  spread  over  the 
period  from  the  date  as  of  which  the  basis  of  the 
bond  is  established  down  to  the  earliest  call  date, 
rather  than  down  to  the  maturity  date.  In  the  case 
of  a  convertible  bond,  if  the  option  to  convert  the 
hond  into  stock  rests  with  the  owner  of  the  bond, 
the  hond  is  within  the  purview  of  this  section. 
(Italics  supplied.) 

The  above  provision  of  Section  29.125-5  of  the  Regu- 
lations, that  a  convertible  bond  is  within  the  scope  of 
Section  125  of  the  Code  if  the  option  to  convert  "on  a 
date  certain  specified  in  the  bond"  rests  with  the  holder 
thereof,  does  not  necessarily  exclude  bonds  convertible 
at  any  time  by  the  holder,  and,  to  the  extent  that  the  Tax 
Court's  decision  purports  to  hold  the  Regulations  in- 
A'alid,  it  in  turn  is  gratuitous.  The  Commissioner's  dis- 
allowance of  the  deductions  claimed  in  these  cases  was 
not  specifically  based  upon  this  or  any  other  provision 
of  the  Regulations.  The  deductions  in  controversy  w^ere 
disallowed  on  the  ground  that  the  amoinits  in  question 
were  not  true  bond  premium  within  the  meaning  of  the 
statute.  Instead,  they  represented  consideration  i)aid 
for  the  conversion  privilege  acquired  with  the  bonds. 
(R.  36.) 

That  the  excess  of  the  price  paid  for  the  bonds  here 
involved  over  their  face  value  represented  the  cost  of 
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the  conversion  rights  can  not  successfully  be  denied. 
Tlie  amount  paid  for  the  bonds,  including  the  consid- 
eration paid  for  the  conversion  rights,  plus  the  $40 
additional  payable  upon  conversion,  approximately 
equalled  the  current  value  of  the  capital  stock  of  Ameri- 
can Telephone  &  Telegraph  Company  into  which  the 
debentures  could  be  converted.  That  the  excess  in  cost 
over  face  value  of  the  debentures  here  involved  repre- 
sented consideration  paid  for  the  conversion  privilege 
is  further  emphasized  by  the  Tax  Court's  findings  (R. 
35)  with  respect  to  the  current  selling  price  of  other 
public  utility  bonds  of  comparable  investment  desirabil- 
ity, but  without  similar  conversion  rights,  which  sold  at 
comparatively  small  premiums  during  this  period. 
Furthermore,  it  would  be  naive  to  assume  that  the  bonds 
here  involved  were  purchased  at  such  exorbitant  prices 
for  purely  investment  purposes. 

That  the  transactions  here  involved  were  entered  into 
primarily  for  tax  saving  purposes  is  clear  from  the 
Tax  Court's  findings  (R.  33-34)  that  in  January,  1945, 
more  than  six  months  after  the  dates  of  purchase,  these 
debentures  were  resold  by  the  taxpayers  at  prices  ap- 
X)roximating  their  cost,  and  the  further  finding  (R.  36) 
that  the  taxpayers,  in  reliance  upon  information  that 
they  would  be  entitled  to  the  deductions  here  claimed, 
purchased  the  debentures  with  the  intention  of  claiming 
such  deductions  and  of  selling  the  bonds  after  holding 
them  more  than  six  months  so  the  gain,  if  any,  upon  the 
sale,  would  be  taxable  as  long-term  capital  gain.  Surely, 
the  deductions  here  sought  do  not  represent  a  tax- 
free  recovery  of  an  investment  out  of  the  earnings  of  the 
debentures,  much  as  depreciation  is  recovered  out  of 
the  income  of  depreciable  property  and  if,  as  the  Tax 
Court  said  in  the  Korell  case,  supra  (p.  1003),  this 
was  the  purpose  of  Congress  in  enacting  Sections  23  (v) 
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and  125  of  the  Internal  Revenue  Code,  the  deductions 
liere  can  not  be  justified  under  the  statute. 

In  its  opinion  in  the  Korcll  case,  su])ra,  the  Tax  Court 
seems  to  recognize  that  the  amount  claimed  as  a  deduc- 
tion did  not  represent  true  bond  premium.  In  addition 
to  pointing  out  (p.  1003)  that  when  the  coupon  rate  of 
interest  exceeds  the  going  rate  of  interest  for  obliga- 
tions of  comi)arable  desirability  the  market  will  tend  to 
l)lace  a  premium  on  such  bonds,  and  that  if  bonds 
are  purchased  for  investment  under  such  circumstances 
the  premium  paid  must  be  recovered  tax-free  out  of 
the  earnings  of  the  bond  very  much  as  depreciation  must 
be  recovered  out  of  depreciable  jjroperty  income  if  the 
true  distinction  between  income  and  recovery  of  capi- 
tal is  to  be  preserved,  the  Tax  Court  (p.  1005)  cited 
and  quoted  from  Badger,  Valuation  of  Industrial  Se- 
curities 42,"  to  the  eifect  that  the  value  of  convertible 
bonds  is,  in  fact,  dependent  on  either  one  of  two  fac- 
tors. As  long  as  the  issue  into  which  the  bond  is  con- 
vertible remains  below  the  point  where  conversion  is 
]U'ofitable,  just  so  long  will  the  value  of  the  bond  be 
dependent  entirely  on  its  investment  status.  But  when 
the  value  of  the  issue  into  which  the  bond  is  convertible 
rises,  the  value  of  the  convertible  bond  reflects  both 
the  rate  of  conversion  and  the  value  of  the  issue  into 
which  it  can  be  converted.  The  fornnila  quoted  from 
"Valuation  of  Industrial  Securities"  is  at  least  signifi- 
cant when  considered  in  the  light  of  the  facts  of  this 
case. 

In  these  cases  the  tax])ayers  i)urchased  the  debentures 
in  question  at  approximately  $121  when  the  common, 
stock  into  which  they  could  have  been  converted  was 
selling  for  a])proximately  $160.50  per  share.  (R.  32,  33, 
35.)    The  debentures  were  currently  callable  by  Ameri- 


"  See  also  Badger  &  Cushraan,  Investment  Principles  and  Practices 
(1941)  195-202,  746-754. 
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can  Telephone  &  Telegraph  Company  on  thirty  days' 
notice  at  $104.  (Joint  Ex.  A-1,  Sec.  3.01,  pp.  28-29.) 
They  were  convertible  at  any  time  by  the  holder  by  sur- 
render of  the  debenture  and  payment  of  an  additional 
$40  in  cash.  (Joint  Ex.  A-1,  Sec.  4.01,  pp.  32-33.)  In 
this  situation  the  Tax  Court  admitted  in  its  opinion  in 
the  Korell  case,  supra  (pp.  1005-1006),  that  '4n  the 
present  case,  both  the  call  price  and  the  conversion 
figures  indicate  that  the  premium  was  paid,  not  for  the 
investment  feature  of  the  bond,  but  for  the  right  of  con- 
version." This  being  true,  the  question  involved  is 
whether  the  Tax  Court  was  correct  in  holding  that 
Sections  23  (v)  and  125  of  the  Internal  Revenue  Code 
permit  the  deduction,  under  the  guise  of  ''bond  pre- 
mium", of  amounts  admittedly  paid  as  consideration 
for  features  other  than  the  investment  features  of  the 
bonds.  We  submit  there  is  nothing  in  the  statute  or 
its  legislative  history  to  justify  any  such  interpretation. 

The  statute  obviously  does  not  authorize  the  deduc- 
tion of  something  which  is  not  true  bond  premium.  Sec- 
tion 125  (b)  (2)  of  the  Code  limits  the  deduction  for  a 
taxable  year  to  "the  amount  of  the  bond  premium 
attributable  to  such  year",  and  under  paragraph  (1) 
of  that  subsection,  the  amount  of  the  bond  premium  is 
the  difference  betwen  the  "basis"  of  the  bond  in  the 
hands  of  the  holder  for  purposes  of  computing  loss 
on  the  disposition  thereof  and  the  amount  payable  on 
maturity  or  earlier  call  date. 

In  this  situation  we  submit  the  statute  should  be  con- 
strued as  allowing  deductions  only  for  amortization  of 
true  bond  premium.  This  construction  would  be  in 
harmony  with  the  rule  applied  in  Old  Colony  F.  Co.  v. 
Commissioner,  284  U.  S.  552,  involving  the  deductibil- 
ity of  interest  paid  on  indebtedness,  where  the  Supreme 
Court  said  (p.  560)  the  legislature  must  be  presumed 
to  have  used  the  terms  "all  interest  *  *  *  on  its  in- 
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debtedness"  in  their  kIlo^Yn  and  ordinary  simplification. 
Sec  also  McClaiu  v.  Connnissioiicr,  311  U.  S.  527. 

As  early  as  February  17, 1945,  the  Commissioner,  in  a 
special  ruling  ^°  held  with  respect  to  this  same  issue  of 
American  Telephone  &  Telegraph  debentures  that  the 
difference  between  the  cost  thereof  and  the  amount 
t'oi-  which  tliey  could  be  called  at  the  earliest  call  date 
could  not  be  deducted  as  amortizable  bond  premium  be- 
cause the  market  clearly  indicated  that  substantially 
all  of  the  amount  paid  over  the  face  value  of  the  de- 
bentures represented  the  market  value  of  the  conversion 
option  rather  than  true  bond  premium.  AVe  submit  this 
is  a  reasonable  interpretation  of  the  matter. 

The  Tax  Court  apparently  based  its  interpretation 
of  the  statute  upon  the  above  quoted  excerpt  from  the 
res])ective  Reports  of  the  Ways  and  Means  Committee 
of  the  House  and  of  the  Committee  on  Finance  of  the 
Senate  made  in  connection  wdth  the  provisions  here 
under  consideration.^^  The  Tax  Court,  after  italicizing 
the  last  part  of  the  above  excerpt  said  in  its  opinion 
in  the  Korell  case,  supra  (]).  lOOG),  it  "is  unequivocal 
and  precisely  includes  the  bonds  in  controversy."  It 
added:  "Petitioner's  application  of  the  provision  to 
his  situation  and  his  computation  of  the  deduction  are 
thus  squarely  justified  by  the  expression  of  congres- 
sional intent."  But  we  cannot  agree  with  this  con- 
clusion. The  statement  that  a  bond  which  is  convertible 
at  the  option  of  the  owner  is  within  the  purview  of 
the  statute  does  not  militate  against  the  Commissioner's 
])osition.  Bonds  which  are  within  the  i)urview  of  the 
statute  are  defined  in  Secti(m  125  (d)  of  the  Code  (Ap- 
])endix,  infra)  as  "any  bond,  debenture,  note  or  certifi- 


J<'Sec  1945  P-H,  par.  76,  157,  and  1945  C.C.H,  par.  6139.  quoted 
at  length  in  footnote  5  of  tlie  Tax  Court's  opinion  in  the  Korell  case, 
supra,  p.  1005. 

^1  H.  Rep.  No.  2333,  supra,  p.  80;  S.  Rep.  No.  1631,  supra,  p.  94. 
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cate  or  other  evidence  of  indebtedness"  issued  by  any 
corporation  and  bearing  interest  (including  interest- 
bearing  government  o])ligations),  with  interest  coupons 
or  in  registered  form,  but  do  not  include  any  such 
obligation  which  constitutes  stock  in  trade  of  the  tax- 
payer, or  which  would  properly  be  included  in  the 
inventory  of  the  taxpayer,  or  which  is  held  by  the  tax- 
payer primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business.  So  far  as  the  question 
here  involved  is  concerned,  it  may  be  assumed  that  the 
debentures  of  American  Telephone  &  Telegraph  met 
this  definition  of  the  statute,  but  that  does  not  mean  that 
amounts  paid  for  the  conversion  option  in  such  bonds 
are  amortizable  bond  premium  within  the  meaning  of 
the  statute.  The  situation  would  be  different  if  the 
amounts  involved  represented  true  bond  premium  paid 
for  desirable  investment  features  of  tlie  debentures. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  wrong.  It  is  con- 
trary to  the  facts  and  the  law  and  should  be  reversed 
and  remanded  with  directions  to  enter  judgment  for 
the  Commissioner  of  Internal  Revenue. 

Respectfully  submitted, 

Thekon  Lamar  Caudle, 
Assistant  Attorney  General^ 
Ellis  N.  Slack, 
Robert  N.  Anderson, 
Fred  E.  Youngman, 
Special  Assistants  to  the 
Attorney  General. 
March,  1949. 
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APPENDIX 

Internal  Revenue  Code : 
Sec.  23.  Deductions  Fho^[  Gross  Income. 

In  e(niii)utinu-  net  income  there  shall  be  allowed 
as  deductions: 

***** 

(v)  [as  added  bv  Sec.  126  of  the  Revenue  Act 
of  1942,  c.  619,  56  Stat.  798]  Baud  Premium  Deduc- 
tion.— In  the  case  of  a  bondholder,  the  deduction 
for  aniortizable  bond  premium  jjrovided  in  sec- 
tion 125. 


(26  U.S.C.  1946  ed.,  Sec.  23.) 

Sec.  125  [as  added  by  Sec.  126  of  the  Revenue  Act 
of  1942,  supra].    Amortizable  Bond  Premiu:m. 

(a)  General  Ride. — In  the  case  of  any  bond,  as 
defined  in  subsection  (d),  the  following  rules  shall 
ai)ply  to  the  am()rtizal)le  bond  premiimi  (deter- 
mined under  subsection  (b) )  on  the  bond  for  any 
taxable  year  beginning  after  December  31,  1941 : 

(1)  Interest  wholly  or  partially  taxable. — 
In  the  case  of  a  bond  (other  than  a  bond  the  in- 
terest on  which  is  excludible  from  gross  income), 
the  amount  of  the  amortizable  bond  premium  for 
the  taxable  year  shall  be  allowed  as  a  deduction. 

(2)  Interest  iclioUy  tax-exeynpt. — In  the  case 
of  any  bond  the  interest  on  which  is  excludible 
from  gross  income,  no  deduction  shall  be  allowed 
for  the  amortizable  bond  premium  for  the  tax- 
able year. 

(3)  Adjustment  of  credit  in  case  of  interest 
partiallif  tax-exempt. — In  the  case  of  any  bond 
the  interest  on  which  is  allowable  as  a  credit 
against  net  income,  the  credit  provided  in  section 
25(a)(1)  or  (2),  or  section  26(a),  as  the  case 
may  be,  shall  be  reduced  by  the  amount  of  the 
amortizable  bond  premium  for  the  taxable  year. 
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(For  adjustment  to  basis  on  account  of  amortizable 
bond  premium,  see  section  113(b)(1)(H).) 

(b)  Amortizable  Bond  Premium. — 

(1)  Amount  of  bond  premium. — For  the  pur- 
poses of  paragraph  (2),  the  amount  of  bond 
premium,  in  the  case  of  the  holder  of  any  bond, 
shall  be  determined  with  reference  to  the  amount 
of  the  basis  (for  determining  loss  on  sale  or 
exchange)  of  such  bond,  and  with  reference  to 
the  amount  jDayable  on  maturity  or  on  earlier  call 
date,  with  adjustments  proper  to  reflect  un- 
amortized bond  premium  with  respect  to  the 
bond,  for  the  period  prior  to  the  date  as  of  which 
subsection  (a)  becomes  applicable  with  respect 
to  the  taxpayer  with  respect  to  such  bond. 

(2)  Amount  amortizable. — The  amortizable 
bond  premium  of  the  taxable  year  shall  be  the 

.    amount  of  the  bond  premium  attributable  to 
such  year. 

(3)  Method  of  determination. — The  deter- 
minations required  under  paragraphs  (1)  and 
(2)  shall  be  made — 

(A)  in  accordance  with  the  method  of  amor- 
tizing bond  premium  regularly  employed  by 
the  holder  of  the  bond,  if  such  method  is  rea- 
sonable ; 

(B)  in  all  other  cases,  in  accordance  with 
regulations  prescribing  reasonable  methods  of 
amortizing  bond  premium,  prescribed  by  the 
Commissioner  with  the  approval  of  the  Secre- 
tary. 

(c)  Election  on  Taxable  and  Partially  Taxable 
Bonds. — 

(1)  Eligibility  to  elect  and  bonds  with  respect 
to  ivhich  election  permitted. — This  section  shall 
apply  with  respect  to  the  following  classes  of  tax- 
payers with  respect  to  the  following  classes  of 
bonds  only  if  the  taxpayer  has  elected  to  have 
this  section  apply. 
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(A)  Partially  Tax-Exempt. — In  the  case  of 
a  taxpayer  other  than  a  cor])oration,  bonds 
with  respect  to  the  intei'est  on  wliicli  the  credit 
pi-ovi(led  in  section  25(a)(1)  or  (2)  is  allow- 
able; and 

(B)  WholJij  Ta.nihlc. — In  the  case  of  any 
taxjiayer,  bonds  the  interest  on  which  is  not 
excliidi])le  from  gross  income  but  with  respect 
to  which  the  credit  i)rovided  in  section  25(a) 

(1)  or  (2),  or  section  26(a),  as  the  case  may 
be,  is  not  allowable. 

(2)  Manner  and  effect  of  election. — The  elec- 
tion authorized  under  this  subsection  shall  be 
made  in  accordance  with  such  regulations  as  the 
Commissioner  with  the  approval  of  the  Secretary 
shall  prescribe.  If  such  election  is  made  with 
res]iect  to  any  bond  (described  in  paragraph  (1 ) ) 
of  the  taxpayer,  it  shall  also  apply  to  all  bonds 
held  by  the  taxpayer  at  the  beginning  of  the 
first  taxable  year  to  which  the  election  a])i)lies 
and  to  all  such  bonds  thereafter  acquired  by 
him  and  shall  be  binding  for  all  subsequent  tax- 
able years  with  respect  to  all  such  bonds  of  the 
taxi)ayer,  unless,  \\\)oa  application  by  the  tax- 
])ayer,  the  Commissioner  permits  him,  subject  to 
such  conditions  as  the  Commissioner  deems  neces- 
sary, to  revoke  such  election.  The  election  au- 
thorized under  this  subsection  in  the  case  of  a 
member  of  a  partnershi]!  shall  be  exercisable 
with  respect  to  ])onds  of  the  })artnership  only  l)y 
the  partnershi]).  In  the  case  of  bonds  held  by 
a  common  trust  fund,  as  defined  in  section  169,  or 
by  a  foreign  ]iersonal  holding  com])any,  as  de- 
fined in  section  331,  the  election  authorized  under 
this  su])section  shall  be  exercisable  with  res])ect 
to  sucli  bonds  only  by  the  common  trust  fund 
(►r  foreign  personal  holding  c(^m])any. 

(d)  Definition  of  Bond. — As  used  in  this  sec- 
tion, the  term  "bond"  means  any  bond,  debenture, 
note,  or  certificate  or  other  evidence  of  indebted- 
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ness,  issued  by  any  corporation  and  bearing  interest 
(including  any  like  ()l)ligation  issued  by  a  govern- 
ment or  political  subdivision  thereof),  with  interest 
coupons  or  in  registered  form,  but  does  not  include 
any  such  obligation  which  constitutes  stock  in  trade 
of  the  taxpayer  or  any  such  obligation  of  a  kind 
which  would  properly  be  included  in  the  inventory 
of  the  taxpayer  if  on  hand  at  the  close  of  the  taxable 
year,  or  any  such  obligation  held  by  the  taxj^ayer 
primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business. 

(26  U.S.C.  1946  ed.,  Sec.  125.) 

Treasury  Eegulations  111,  promulgated  under  the 
Internal  Revenue  Code: 

Sec.  29.125-1.  In  General. —  (a)  Application. — 
Section  125  makes  provision  for  the  amortization 
of  bond  premium  by  the  owners  of  the  bonds.  It 
is  mandatory  with  respect  to — 


It  is  optional,  at  the  election  of  the  taxpayer,  with 
respect  to — 

(1)  fully  taxable  bonds  (the  interest  on  which 
is  subject  to  normal  tax  and  surtax),  whether 
the  owner  is  a  corporation,  individual,  or  other 
taxpayer ;  and 

(2)  partially  tax-exempt  bonds  owned  by  tax- 
payers other  than  corporations. 

The  term  ''bond"  as  iised  in  section  125  means 
any  bond,  debenture,  note,  or  certificate  or  other 
evidence  of  indebtedness,  issued  by  any  corpora- 
tion and  bearing  interest  (including  any  like  obliga- 
tion issued  by  a  government  or  political  subdivi- 
sion thereof ),  with  interest  coupons  or  in  registered 
form,  but  does  not  include  any  such  obligation 
which  constitutes  stock  in  trade  of  the  taxpayer 
or  any  such  obligation  of  a  kind  which  would  prop- 
erly be  included  in  the  inventory  of  the  taxpayer 
if  on  hand  at  the  close  of  the  taxable  year,  or  any 
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suf'h  oblif]:ation  held  by  the  taxpayer  ])rimarily  for 
sale  to  customers  in  tlie  ordinary  course  of  his 
trade  or  business.  Since  bonds  owned  by  dealers 
in  securities  ai'c  excluded  from  the  fore<^oin<j:  defini- 
tion, section  125  has  no  application  to  such  dealers. 

(b)  Operation. — Tn  the  case  of  a  fully  tax-exempt 
l)ond,  the  amortizable  l)ond  ])remium  for  the  tax- 
able year  is  sim])ly  an  adjustment  to  the  basis  or 
adjusted  basis  of  the  bonds.  Thus,  if  such  i)remium 
is  $1,  the  basis  or  adjusted  basis  of  the  bond  is 
reduced  by  $1.  No  deduction  is  allowable  on  ac- 
count of  such  amortizable  bond  premium.  In  the 
case  of  a  fully  taxable  bond  to  which  section  125  is 
a])]dicable,  the  amortizable  bond  premium  is  both 
an  adjustment  to  the  basis  or  adjusted  basis  of  the 
bond  and  a  deduction. 


Sec.  29.125-2.  Bond  Premmm  and  Amortizahle 
Bond  Premium. — Bond  premium  on  any  bond  to 
which  section  125  applies  is  the  excess  of  the  amount 
of  the  basis  (for  determining  loss  on  sale  or  ex- 
change) of  the  bond  over  the  amount  payable  at 
maturity  or,  in  the  case  of  a  callable  bond,  earlier 
call  date.  (For  determination  of  api)licable  call 
date  see  section  29.125-5.)  If  the  date  as  of  which 
such  basis  of  the  bond  was  established  precedes 
the  tirst  taxable  year  with  respect  to  which  such 
section  a])])lies  to  the  bond,  there  shall  be  made 
adjustments  proper  to  reflect  unamortized  bond 
premium  on  such  bond  for  the  period  including 
the  holding  period  (as  determined  under  section 
117(h))  ])rior  to  the  date  as  of  which  section  125 
first  becomes  applicable  to  the  bond  in  the  hands 
of  the  taxpayer. 


Amortizable  bond  ]iremium  on  any  bond  to  which 
section  125  a]i]ilies  is  such  ])art  of  tlie  bond  ]iremium 
on  the  bond  as  is  attributable  to  the  taxable  year. 
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Sec.  29.125-3.  Methods  of  Amortization. — The 
determinations  of  the  bond  premium  and  amortiz- 
able  bond  premium  on  any  bond  to  which  section 
125  applies  shall  be  made  in  accordance  with : 

(a)  the  method  of  amortization  regularly  em- 
ployed by  the  taxpayer,  if  such  method  is  rea- 
sonable; or 

(b)  the  method  of  amortization  prescribed  by 
this  section. 

A  method  of  amortization  will  be  deemed  "regularly 
employed"  by  a  taxpayer  if  the  method  was  con- 
sistently followed  in  taxable  years  beginning  prior 
to  January  1, 1942,  or  if  for  taxable  years  beginning 
on  or  after  such  date  the  taxpayer  (including  a 
taxpayer  who  followed  a  different  method  in  tax- 
able years  beginning  prior  to  January  1,  1942) 
initiates  in  the  first  taxable  year  for  which  the 
deduction  is  taken  a  reasonable  method  of  amortiz- 
ation and  consistently  follows  such  method  there- 
after.   *    *    * 

The  method  of  amortization  prescribed  by  this 
section  is  as  follows: 

(1)  The  bond  x)remium  on  any  bond  to  which 
section  125  applies  shall  be  determined  in  ac- 
cordance with  section  29.125-2  and  shall  be  com- 
puted as  of  the  end  of  the  taxable  year  (or  as  of 
the  date  of  disposition  or  redemption  of  the  bond, 
if  it  was  disposed  of  or  redeemed  in  the  taxable 
year)  but  without  regard  to  the  amortizable 
bond  premium  for  the  taxable  3^ear;  and 

(2)  The  amortizable  bond  premimii  on  such 
bond  for  the  taxable  year  shall  be  an  amount 
which  bears  the  same  ratio  to  the  bond  premium 
on  the  bond  as  the  number  of  months  in  the  tax- 
able year  during  which  the  bond  was  owned  by 
the  taxpayer  bears  to  the  number  of  months 
from  the  beginning  of  the  taxable  year  (or,  if 
the  bond  was  acquired  in  the  taxable  year,  from 
the  date  of  acquisition)  to  the  date  of  maturity 
or  earlier  call  date.     For  the  purposes  of  this 
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section  a  fractional  part  of  a  montli  shall  be 
disregarded  unless  it  amounts  to  more  than  half 
a  month  in  which  case  it  shall  be  considered  as 
a  month. 

Sec.  29.125-4.  Election. — Tn  the  case  of  a  cor- 
poration, the  election  i^rovided  in  section  125  may 
])e  made  only  with  res])ect  to  fully  taxable  bonds. 
In  the  case  of  a  taxpayer  other  than  a  corporation, 
the  election  provided  in  such  section  may  be  made 
with  res]iect  to  (a)  fully  taxable  bonds  only,  or 
(b)  partially  tax-cxemjit  bonds  only,  or  (c)  both 
fully  taxal)le  bonds  and  partially  tax-exem])t  bonds. 
Such  election  shall  be  made  by  the  taxpayer  by 
claiming  a  deduction  for  the  bond  jn^emium  in 
his  return  for  the  first  taxable  year  to  which  he 
desires  the  election  to  be  applicable.  No  other 
method  of  makinp:  such  election  is  ])ermitted.  If 
the  election  is  so  made,  the  tax]iayer  should  attach 
to  his  return  a  statement  showins;  the  computation 
of  the  deduction.  The  election  shall  ai^jily  to  all 
bonds  in  respect  of  which  it  was  made  owned  by 
the  taxpayer  at  the  bep:inning  of  the  first  taxable 
year  to  which  the  election  a])plies  and  also  to  all 
bonds  of  such  class  (or  classes)  thereafter  ac- 
quired by  him,  and  shall  be  binding  for  all  sub- 
sequent taxable  year.  U])on  application  by  the 
tax])ayer,  the  Commissioner  may  permit  him  to 
revoke  the  election,  subject  to  such  conditions  as 
the  Commissioner  deems  necessary.  *    *    * 

Sec.  29.125-5.  CaJJahlr  and  Couvcrfihlc  Bonds.— 
The  fact  that  a  bond  is  callable  or  convertible  into 
stock  does  not,  in  itself,  prevent  the  api)lication  of 
section  125.  For  the  ])ur]i()ses  of  such  section,  in 
the  case  of  a  callable  bond  the  earlier  call  date  will 
be  considered  as  the  maturity  date  and  the  amount 
due  on  such  date  will  be  considered  as  the  amount 
]iayable  on  matui-ity,  unless  the  tax])ayer  regularly 
em]iloys  a  differeiit  method  of  amortization  which 
is  reasonable.  Hence,  the  bond  premium  on  such 
a  bond  is  required  to  be  spread  over  the  i)eriod 
from  the  date  as  of  which  the  basis  for  loss  of  the 
bond  is  established  down  to  the  earlier  call  date, 
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rather  than  the  maturity  date.  The  earlier  call 
date  may  be  the  earliest  call  date  specified  in  the 
bond  as  a  day  certain,  the  earliest  interest  payment 
date  if  the  bond  is  callable  at  such  date,  the  earliest 
date  at  which  the  l)ond  is  callable  at  par,  or  such 
other  call  date,  prior  to  maturity,  specified  in  the 
bond  as  may  be  selected  by  the  taxpayer.  A  tax- 
payer who  deducts  amortizable  bond  premium  with 
reference  to  a  particular  call  date  may  not  there- 
after use  a  different  call  date  in  the  calculation  of 
amortization  deductions  with  respect  to  such  prem- 
ium. A  convertible  bond  is  within  the  scope  of  sec- 
tion 125  if  the  option  to  convert  on  a  date  certain 
specified  in  the  bond  rests  with  the  holder  thereof. 
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No.  12,136 


IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Commissioner  of  Internal  Revenue, 

Petitioner, 


vs. 

Joe  Shoong, 
and 


Respondent. 


Commissioner  of  Internal  Revenue, 

Petitioner, 


vs. 
Rose  Shoong, 


Respondent. 


> 


On  Petition  for  Review  of  the  Decision  of  the  Tax  Court 
of  the  United  States. 

CONSOLIDATED  BRIEF  FOR  RESPONDENTS. 


A.     OPINION  BELOW. 

The  MeiMoranduiii  Findings  of  Fact  and  Opinion  of 
the  Tax  Court,  ineliidin*!:  the  decisions,  (R.  31,  et  seq.) 
are  reported  at  7  TCM-367  (CCH). 


B.     JURISDICTION. 

The  consolidati'd  ai)i)('als  conccMii  allej!:cd  deficiencies 
asserted  by  tlie  C'oiiiinisioiu'r  of  Internal  Revenue  in 
respect  to  the  respondents'  personal  income  taxes  foi- 
the  year  1944.  The  two  cases  affecting-  each  of  the  re- 
spondents have  been  consolidated  for  briefing,  hearing, 
argument  and  decision.  (1?.  o^.)  The  consolidated  cases 
arc  brought  to  this  Court  by  a  ])etition  tiled  October  25, 
1948,  (R.  39)  by  the  said  Connnissioner  to  review  the 
aforesaid  decision  of  the  Tax  Court  entered  August  9, 
1948,  which  redetermined  a  deficiency  as  to  the  respond- 
ent, Joe  Shoong,  in  the  amount  of  $13G.G3  (R.  37),  and 
as  to  respondent,  Rose  Shoong,  in  the  amount  of  $557.44 
(R.  38). 

The  amount  in  controversy  in  the  case  of  Joe  Shoong 
is  $58,441.99  (R.  8),  and  $61,841.00  in  the  case  of  Rose 
Shoong  (R.  16,  18),  representing  those  portions  of  the 
alleged  deficiencies  determined  by  the  Connnissioner  which 
were  disallowed  by  the  Tax  Court. 

Jurisdiction  is  conferred  on  the  above  entitled  Court 
by  Section  1141  (a)  of  the  Internal  Revenue  Code  as 
amended  by  Section  36  of  the  Act  of  June  25,  1948. 


C.    QUESTION  PRESENTED. 

The  question    presented   in    these   consolidated  appeals 
is  whether  the  Tax  Court  properly  determined  that   the   • 
respondents  may  take  as  a  deduction  in  comi)uting  their 
1944  net   taxable   income   the   amortization    of   j)remiums  , 
Ijaid  by  them  in  the  purchase  in  1944  of  American  Tele-  J 


phone  and  Telegraph  Coiiijiany  fifteen  year,  three  per 
cent,  convertible  debenture  bonds  dated  September  1,  1941, 
and  due  September  1,  1956. 


D.  STATUTES  AND  REGULATIONS  INVOLVED. 

(a)      INTERNAL  REVENUE  CODE. 

Sec.  23.  Deductions  from  Gross  Income. — In  com- 
puting net  income  there  shall  be  allowed  as  deduc- 
tions : 

******* 

(v)  Bond  Premium  Deduction. — In  the  case  of  a 
bondholder,  the  deduction  for  amortizable  bond  pre- 
mium i^rovided  in  section  125. 

Sec.  125.     Amortizable  Bond  Premium 

(a)  General  rule. — In  the  case  of  any  bond,  as 
defined  in  subsection  (d),  the  following  rules  shall 
apply  to  the  amortizable  bond  premium  (determined 
under  subsection  (b))  on  the  bond  for  any  taxable 
year  beginning  after  December  31,  1941 : 

(1)  Interest  wholly  or  partially  taxable. — In  the 
case  of  a  bond  (other  than  a  bond  the  interest  on 
which  is  excludable  from  gross  income),  the  amount 
of  the  amortizable  bond  premium  for  the  taxable 

year  shall  be  allowed  as  a  deduction. 

***#«** 

(b)  Amortizable  bond  premium. — 

(1)  Amount  of  bond  premium. — For  the  purposes 
of  paragraph  (2),  the  amount  of  bond  premium, 
in  the  case  of  the  holder  of  any  bond,  shall  be  de- 
termined with  reference  to  the  amount  of  the  basis 
(for  determining  loss  on  sale  or  exchange)  of  such 
bond,   and  with  reference   to   the   amount  payable 


on  maturity  or  on  earlier  call  date,  with  adjust- 
ments proper  to  reflect  unamortized  bond  premium 
with  respect  to  the  bond,  for  the  period  i)rior  to 
the  date  as  of  which  subsection  (a)  becomes  ap- 
})licable  with  resi)ect  to  the  taxpayer  with  respect 
to  such  bond. 

(2)  Amount  amortizable. — Tlie  amortizable  bond 
premium  of  the  taxable  year  shall  be  the  amount 
of  the  bond  premium  attributable  to  such  year. 

(3)  Method  of  determination. — '^Hie  determina- 
tions re([uired  under  i)ara<;raphs  (1)  and  (2)  shall 
be  made — 

(A)  in  accordance  with  the  method  of  amor- 
tizing bond  premium  regularly  employed  by  the 
holder  of  the  bond,  if  such  method  is  reasonable; 

(B)  in  all  other  cases,  in  accordance  with 
regulations  prescribing  reasonable  method  of 
amortizing  bond  premium,  prescribed  by  the 
Commissioner  with  the  approval  of  the  Secretary. 

(c)     Election    on    taxable    and    partially    taxable 
bonds. — 

(I)  Eligibility  to  elect  and  bonds  with  respect 
to  which  election  permitted. — This  section  shall 
apply  with  respect  to  the  following  classes  of  tax- 
payers with  respect  to  the  following  class  of  bonds 
only  if  the  taxpayer  has  elected  to  have  this  section 
apply. 

(A)  Partially  Tax-Exempt. — In  the  case  of  a 
taxpayer  other  than  a  corporation,  bonds  with 
respect  to  the  interest  on  which  the  credit  pro- 
vided in  section  2r)(a)  (1)  or  (2)  is  allowable;  and 

(B)  Wholly  'I'axable. —  hi  the  case  of  any 
taxpayer,   bonds    tlie    interest    on    which    is    not 


excludable  from  gross  income,  but  with  respect 
to  which  the  credit  provided  in  section  25(a)  (1) 
or  (2),  or  section  26(a),  as  the  case  may  be,  is 
not  allowable. 

(2)  Manner  and  effect  of  election. — The  election 
authorized  under  this  subsection  shall  be  made  in 
accordance  with  such  regulations  as  the  Commis- 
sioner with  the  approval  of  the  Secretary  shall 
prescribe.  If  such  election  is  made  with  respect 
to  any  bond  (described  in  paragraph  (1))  of  the 
the  taxpayer,  it  shall  also  ai:)ply  to  all  such  bonds 
held  by  the  taxpayer  at  the  beginning  of  the  first 
taxable  year  to  which  the  election  applies  and  to 
all  such  bonds  thereafter  acquired  by  him  and  shall 
be  binding  for  all  subsequent  taxable  years  with 
respect  to  all  such  bonds  of  the  taxpayer,  unless, 
upon  application  by  the  taxpayer,  the  Commissioner 
permits  him,  subject  to  such  conditions  as  the  Com- 
missioner deems  necessary,  to  revoke  such  election. 
«  *  * 

(d)  Definition  of  bond. — As  used  in  this  section, 
the  term  "bond"  means  any  bond,  debenture,  note,  or 
certificate  or  other  evidence  of  indebtedness,  issued 
by  any  corporation  and  bearing  interest  (including 
any  like  obligation  issued  by  a  government  or  polit- 
ical subdivision  thereof),  with  interest  coupons  or  in 
registered  form,  but  does  not  include  any  such  obliga- 
tion which  constitutes  stock  in  trade  of  the  taxpayer 
or  any  such  obligation  of  a  kind  which  would  properly 
be  included  in  the  inventory  of  the  taxpayer  if  on 
hand  at  the  close  of  the  taxable  year,  or  any  such 
obligation  held  by  the  taxpayer  primarily  for  sale 
to  customers  in  the  ordinary  course  of  his  trade  or 
business. 
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(b)      REGULATIONS    111. 


Sec.  29.12;")-!.  In  General.— (a)  Application.— Sec- 
tion 12;')  makes  pi-ovisioii  j'oi"  the  amortization  of  bond 
premium  by  the  owiieis  of  the  l)onds. 

It  is  optional  at  the  election  of  the  taxpayer,  with 
respect  to — 

(1)  fully  taxable  bonds  (tlie  interest  on  which 
is  subject  to  normal  tax  and  surtax),  whether  the 
owner  is  a  corj)oration,  individual  or  other  tax- 
payer; and 

(2)  partially  tax-exeini)t  bonds  owned  by  tax- 
payers other  than  corporations. 

Sec.  29.125-2.  Bond  Premium  and  Ainortizable  Bond 
Premium. — Bond  i)remium  on  any  bond  to  which 
section  125  applies  is  the  excess  of  the  amount  of 
the  basis  (for  determining::  loss  on  sale  or  exchange) 
of  the  bond  over  the  amount  payable  at  maturity  or, 
in  the  case  of  a  callable  bond,  earlier  call  date.  (For 
determination  of  applicable  call  date  see  section 
29.125-5.)    *  *  * 

Sec.  29.125-3.  Methods  of  Amortization.— The  de- 
terminations of  the  bond  premium  and  amortizable 
bond  premium  of  any  bond  to  which  section  125  ap- 
plies shall  be  made  in  accordance  with: 

(a)  the  method  of  amortization  regularly  em- 
ployed by  the  taxpayer,  if  such  method  is  reason- 
able; or 

(b)  the  method  of  amortization  prescribed  by 
this  section. 

A  method  of  amortization  will  l)e  deemed  "regularly 
employed"  by  a  taxpayer  if  the  method  was  consist- 
ently  followed   in   taxable   years   beginning  prior   to 


January  1,  1942,  or  if  for  taxable  years  beginning  on 
or  after  such  date  the  taxpayer  (including  a  taxpayer 
who  followed  a  different  method  in  taxable  years  be- 
ginning prior  to  January  1,  1942)  initiates  in  the 
first  taxable  year  for  which  the  deduction  is  taken  a 
reasonable  method  of  amortization  and  consistently 
follows  such  method  thereafter.  A  taxpayer  who  reg- 
ularly employs  a  method  of  amortization  may  be  one, 
for  example,  who  is  subject  to  the  jurisdiction  of  a 
State  or  Federal  regulatory  agency  and  who,  for  the 
purposes  of  such  agency,  amortizes  the  bond  premium 
on  his  bonds  in  accordance  with  a  method  prescribed 
or  approved  by  such  agency.  However,  it  is  not  nec- 
essary that  the  taxpaj-er  be  subject  to  the  jurisdiction 
of  such  an  agency  or  that  the  method  be  prescribed 
or  approved  by  such  agency.  It  is  sufficient  if  the 
taxpayer  regularly  employs  a  method  of  amortization 
and  if  such  method  is  reasonable. 

The  method  of  amortization  prescribed  by  this  sec- 
tion is  as  follows: 

(1)  The  bond  premium  on  any  bond  to  which 
section  125  applies  shall  be  determined  in  accord- 
ance with  section  29.125-2  and  shall  be  computed 
as  of  the  end  of  the  taxable  year  (or  as  of  the 
date  of  disposition  or  redemption  of  the  bond,  if 
it  was  disposed  of  or  redeemed  in  the  taxable  year) 
but  without  regard  to  the  amortizable  bond  pre- 
mium for  the  taxable  year;  and 

(2)  The  amortizable  bond  premium  on  such  bond 
for  the  taxable  year  shall  be  an  amount  which 
bears  the  same  ratio  to  the  bond  premium  on  the 
bond  as  the  number  of  months  in  the  taxable  year 
during  which  the  bond  was  owned  by  the  taxpayer 
bears  to  the  number  of  months  from  the  beginning 
of  the  taxable  year   (or,  if  the  bond  was  acquired 
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in  the  taxable  yoar,  iioiu  tlie  date  of  acquisition) 
to  the  date  of  maturity  or  earlier  call  date.  For 
the  i)uri)o.ses  of  this  section  a  fractional  part  of  a 
month  shall  be  disregarded  unless  it  amounts  to 
more  than  half  a  month  in  which  case  it  shall  be 
considered  as  a  month. 

Sec.  29.125-5.  Callal)l('  and  Convertible  Bonds.— 
The  fact  that  a  bond  is  callable  or  convertible  into 
stock  does  not,  in  itself,  ])revent  the  application  of 
section  125.  For  the  puri)oses  of  such  section,  in  the 
case  of  a  callable  bond  the  earlier  call  date  will  be 
considered  as  the  maturity  date  and  the  amount  due 
on  such  date  will  be  considered  as  the  amount  payable 
on  maturity,  unless  the  taxpayer  regularly  employs 
a  different  method  of  amortization  which  is  reason- 
able. Hence,  the  bond  premium  on  such  a  bond  is  re- 
quired to  be  spread  over  the  period  from  the  date  as 
of  which  the  basis  for  loss  of  the  bond  is  established 
down  to  the  earlier  call  date,  rather  than  the  maturity 
date.  The  earlier  call  date  may  be  the  earliest  call 
date  specified  in  the  bond  as  a  day  certain,  the  earliest 
interest  payment  date  if  the  bond  is  callable  at  such 
date,  the  earliest  date  at  which  the  bond  is  callable 
at  par,  or  such  other  call  date,  prior  to  maturity, 
specified  in  the  bond  as  may  be  selected  by  the  tax- 
payer. A  taxpayer  who  deducts  amortizable  bond  pre- 
mium with  reference  to  a  particular  call  date  may 
not  thereafter  use  a  different  call  date  in  the  calcula- 
tion of  amortization  deductions  with  respect  to  such 
premium.  A  convertible  bond  is  within  the  scope  of 
section  125  if  the  option  to  convert  on  a  date  certain 
specified  in  the  bond  rests  with  the  holder  thereof. 


E.     STATEMENT  OF  THE  CASE. 

The  facts  are  for  the  most  part  set  forth  in  a  stipula- 
tion received  in  evidence  as  Exhibit  A-1.  (R.  20.)  The 
following  statement  embraces  all  the  facts  that  respond- 
ents deem  to  be  pertinent. 

1.  Respondents  are  husband  and  wife  and  reside  in 
Oakland,  California.  Joe  Shoong  has  an  office  at  929  Mar- 
ket Street,  San  Francisco,  California  (Ex.  A-1,  Par.  1). 
(R.  20.) 

2.  Resjiondents  filed  separate  returns  for  the  calendar 
year  1944  with  the  Collector  of  Internal  Revenue  for  the 
First  District  of  California  on  a  community  property 
basis  (Ex.  A-1,  Par.  2).  (R.  20-21.) 

3.  Joe  Shoong  on  June  21,  1944,  purchased  bonds  of 
the  issue  described,  as  follows  (Ex.  A-1,  Par.  3)   (R.  21.) : 

Principal  of  Bonds  $500,000.00 

Cost  $600,625.00 

Commission  1,250.00 

Accrued  interest  4,666.66 

Total  $606,541.66 


4.  Joe  Shoong  in  his  income  tax  return  for  1944  re- 
ported adjusted  gross  income  of  $104,304.58  and  deduc- 
tions of  $97,533.76,  which  latter  amount  included  a  claim 
of  $81,879.94  amortization  of  bond  i)remium  on  American 
Telephone  and  Telegraph  Company  debenture  bonds  and 
reported  a  net  income  of  $6,770.82  (Ex.  A-1,  Par.  4).  (R. 
21.) 
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5.  Rose  Shoong  ])urc'hased  on  June  2()  and  June  27, 
1944,  bonds  of  the  same  issue,  as  follows  (Ex.  A-1,  I'ar.  5) 
(R.  22.): 

Juno  26,  1044    .June  27, 1944  Total 

Principal $1  r)5,()()0.()()    $335,000.00    $500,000.00 

Cost  „ $1 98,725.00    $405,()23.75     $604,348.75 

Commission  _ 412.50  837.50  1,250.00 

Accrued  interest  1,608.75  3,294.17  4,902.92 


Total  $200,746.25     $409,755.42    $610,501.67 


6.  Rose  Shoonii:  in  hvv  income  tax  return  for  1944  re- 
ported adjusted  across  income  of  $100,927.43  and  deduc- 
tions of  $96,235.84,  which  latter  figure  included  a  claim 
of  $85,607.29  as  amortization  of  bond  ])remium  on  Amer- 
ican Telephone  and  Telegra])h  Company  bonds  and  re- 
ported a  net  income  of  $4,691.59  (Ex.  A-1,  Par.  6).  (R. 
22.) 

7.  (a)  The  bonds  were  issued  under  an  indenture  be- 
tween American  Tele])hone  and  Telegraph  Company  and 
City  Bank  and  Farmers  Trust  Company  as  Trustee,  dated 
September  1,  1941,  a  true  and  correct  copy  of  which  is 
in  evidence  herein  as  Exhibit  H.    (R.  23.) 

(b)   The   bonds   were   convertible   into   capital   stock  of 
the  issuing  company  at  any  time  after  January  1,  1942, 
and  before  January  1,  1954,  at  the  conversion  price  of  i 
$140.00  pel'  share,  subject  to  certain  adjustments  (Ex.  H, 
Sec.  4.04)  not  pertinent  here.    (R.  21.) 

The  terms  of  conversion  of  the  bonds  were  stated  as  j 
follows  on  the  bond  (Ex.  II)   (R.  54,  Ex.  H.) :  } 


i 
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TERMS  OF  CONVERSION  OF  DEBENTURE 
BONDS  INTO  CAPITAL  STOCK 

At  any  time  after  January  1,  1942  but  not  later 
than  December  31,  1954,  unless  previously  called  for 
redemption,  the  debenture  bonds  will  be  convertible 
into  cai)ital  stock  of  the  company.  The  conversion 
price  will  be  $140  per  share,  payable  by  surrender 
of  $100  principal  amount  of  debenture  bonds  and 
payment  to  the  company  of  $40  in  cash  for  each 
share  of  capital  stock  to  be  issued  uj^on  conversion. 
The  conversion  price,  the  number  of  shares  issuable 
upon  conversion  and  the  amount  of  cash  per  share 
payable  ujjon  conversion  will  be  subject  to  adjustment 
as  provided  in  the  indenture. 

Surrender  of  debenture  bonds  (with  unmatured 
coupons  attached)  for  conversion  and  payment  of  cash 
required  upon  the  conversion  is  to  be  made  at  the 
office  of  the  treasurer  of  the  company,  195  Broadway, 
New  York,  N.  Y. 


DEBENTURE  BONDS  MAILED  SHOULD  BE 
SENT  BY  REGISTERED  MAIL 

(c)  The  Company  had  the  option  to  redeem  all  or 
from  time  to  time  any  part  of  the  redemption  bonds  on 
or  after  September  1,  1942,  at  the  following  redemption 
prices  (expressed  in  i^ercentage  of  the  principal  amount), 
together  with  accrued  interest  to  the  date  of  redemption 
(Ex.  H,  pages  28-29)   (R.  54,  Ex.  H.) : 

To  and  including  August  31,  1944,  107% 
Thereafter  to  and  including  August  31,  1948,  104% 
Thereafter  to  and  including  August  31,  1953,  102% 
Thereafter,  100% 


I 

(d)  Notice  of  exercise  of  tlie  i'i.<j:lit  to  redeem  tlie  ])onds 
was  required  to  lie  ])ublishe(l  at  least  four  times,  the  first 
publication  to  be  not  less  than  30  days  and  not  more  than 
90  days  before  the  date  Jixed  for  redemption  (Ex.  H,  page 
29).    (R.  54,  Ex  H.) 

(e)  The  entire  issue  of  the  bonds  was  called  for  re- 
demption under  the  provisions  of  the  bond  indenture  for 
payment  on  Sei)tember  1,  1947,  at  104%,  plus  interest  (Ex. 
A-1,  Par.  10).    (R.  23.) 

8.  The  bonds  purchased  by  Joe  Shoong  and  Rose 
Shoong  were  not  part  of  their  stock  in  trade,  or  includible 
in  any  inventory  of  the  respondents  at  the  close  of  the 
taxable  year,  or  held  by  them  ])rimarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  their  trade  or  business. 
They  did  not,  during  the  calendar  year  1944,  sell  any  of 
the  bonds  purchased  by  them,  as  aforesaid,  nor  did  they 
exercise  their  privilege  of  converting  said  bonds  into 
capital  stock  of  the  company  (Ex.  A-1,  Par.  17).  (R.  28- 
29.) 

9.  In  the  deficiency  notice  the  Commissioner  deter- 
mined for  the  year  1944  with  respect  to  Joe  Shoong,  as 
follows  (Ex.  A-1,  Par.  19)  (R.  9.) : 

"(d)  You   claimed   a   deduction   of   $81,879.94    for 
amortization  of  bond  premium  as  follows : 

$500,000.00  face  value  American  Tele- 
phone and  Telegraph  3%  Convertible 
Bonds  of  1956 

Cost  $601,879.94 

Call  price  at  $104.00 „ 520,000.00 


Amortization  $81,879.94 
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The  deduction  is  disallowed  since  it  is  held  that 
the  amount  does  not  represent  amortizable  bond  pre- 
mium. It  is  held  that  the  consideration  represents 
the  value  of  the  ri^ht  to  convert  the  bonds  into  capital 
stock  of  the  company."    (R.  9,  29.) 

10.  In  the  deficiency  notice  the  Commissioner  deter- 
mined for  the  year  1944  with  resjject  to  Rose  Shoong,  as 
follows  (Ex.  A-1,  Par.  20) : 

"(e)  You  claim  a  deduction  of  $85,607.29  for  amor- 
tization of  bond  premium  as  follows : 

$500,000.00  face  value  American  Tele- 
phone and  Telegraph  3%  Convertible 
Bonds  of  1956 

Cost  $605,607.29 

Call  price  at  $104.00 520,000.00 

Amortization  $85,607.29 

The  deduction  is  disallowed  since  it  is  held  that 
the  amount  does  not  represent  amortizable  bond  pre- 
mium. It  is  held  that  the  consideration  represents 
the  value  of  the  right  to  convert  the  bonds  into  capital 
stock  of  the  company."  (R.  17-18,  30.) 

While,  in  our  view  of  the  case  the  foregoing  are  all 
the  facts  that  are  pertinent  to  the  issue,  petitioner  deems 
pertinent  the  further  fact  that  respondents  at  the  time 
they  purchased  these  bonds  intended  to  amortize  the  pre- 
mimn  paid  and  to  sell  the  bonds  six  months  thereafter  or 
later,  subject  to  the  tax  on  long  term  capital  gain,  and 
that  they  sold  the  bonds  in  January  1945.  We  shall  en- 
deavor to  show  in  the  argument  to  follow  that  these  cir- 
cumstances have  no  bearing  upon  the  question  whether 
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the  l)()ii(l  iin'iniuin  is  (l(>(luc'tible  williin   the  meaning  and 
intent  of  the  Code  jji-ovision. 

The  dates  of  the  sale  of  tlie  bonds  and  proceeds  realized 
are  set  fortli  in  paragraplis  7  and  8  of  tlie  Stipulation 
of  Facts,  Exhibit   A-1    (  H.  '2\-2:]). 


F.    DECISION  BY  TAX  COURT. 

An  excerpt  from  the  decision  by  the  Tax  Court  in  these 
cases  is  set  out  in  Appendix  A,  post. 


G.  DECISION  BY  TAX  COURT  IN  RE  KORELL,  10  T.  C.  1001. 
Since  the  Tax  Court  in  its  decision  in  these  cases  fol- 
lowed its  earlier  decision  in  the  Korell  case  (R.  3()),  we 
find  it  desirable  to  refer  to  and  quote  from  the  opinion 
in  that  case.  Excerpts  from  that  ojnnion  are  set  out  in 
Appendix  B,  post. 


H.     SUMMARY  OF  ARGUMENT. 

1.  I'nder  the  provisions  of  the  Internal  Revenue  Code^ 
res]j(mdents  are  entitled  to  amortize  or  deduct  premiums 
l)aid  by  them  n])on  the  bonds  ])urchased. 

2.  'J'hc  right  to  amortize  or  deduct  the  aforementioned 
l)remiums  rests  not  only  upon  the  letter  of  the  Code  pro- 
visions, but  also  ui)on  the  obvious  intent  of  the  basic 
statute. 
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3.  The  statutory  right  is  recognized  in  the  Regulations 
issued  by  the  Coinniissioner  in  pursuance  of  the  Code  Sec- 
tion. 

4.  Section  125  of  the  Internal  Revenue  Code  declares 
unambiguously  the  precise  rules  for  the  determination 
of  the  existence  of  bond  premium  and  the  amount  thereof. 

5.  The  amount  of  the  bond  premium  amortized  by  each 
of  the  respondents  respectively  shows  substantial  if  not 
exact  compliance  with  the  terms  of  Section  125  of  the 
Code,  and  is  therefore  fully  deductible  under  Section 
23  (v)  thereof. 


I.     ARGUMENT. 

1.  UNDER  THE  PROVISIONS  OF  THE  INTERNAL  REVENUE 
CODE,  RESPONDENTS  ARE  ENTITLED  TO  AMORTIZE  OR 
DEDUCT  PREMIUMS  PAID  BY  THEM  UPON  THE  BONDS 
PURCHASED. 

The  pertinent  provisions  of  the  Code  have  been  set  out 
in  full  under  Subdivision  D,  supra.  It  should  be  sufficient 
to  direct  attention  to  the  particular  provisions  that  are 
determinative  of  the  issues  in  this  particular  case. 

The  term  "bond"  as  used  in  the  Code  is  defined  as 
"*  *  *  any  bond,  debenture,  note,  or  certificate  or 
other  evidence  of  indebtedness,"  etc. 

There  is  expressly  excluded  from  the  definition  of  the 
term  "bond" 

"*  *  *  any  such  obligation  which  constitutes  stock  in 
trade  of  the  taxpayer  or  any  such  obligation  of  a 
kind  which  would  properly  be  included  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the  close  of 
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the  taxable  year,  oi-  any  sucli  obligation  held  by  the 
taxpayer  })riniaiily  for  sale  to  customers  in  the  ordi- 
nary course  of  his  trade  or  business." 

It  was  stipulated  in  the  Tax  Court  in  the  light  of  the 
foregoing  provision  of  Subdivision  (d)  of  Section  125 
that: 

"17.  The  bonds  purchased  by  petitioners,  Joe 
Shoong  and  Rose  Shoong,  were  not  part  of  the  stock 
in  trade  of  the  petitioners,  or  includible  in  any  in- 
ventory of  the  petitioners  at  the  close  of  the  taxable 
years,  or  held  by  the  petitioners  primarily  for  sale 
to  customers  in  the  ordinary  course  of  their  trade  or 
business.  Petitioners  did  not,  during  the  calendar  year 
1944,  sell  any  of  the  bonds  purchased  by  them,  as 
aforesaid,  nor  did  they  exercise  their  privilege  of 
converting  said  bonds  into  capital  stock  of  the  com- 
pany." (R.  28,  29.) 

The  phrase,  "any  bond,"  etc.  appearing  in  the  first  por- 
tion of  Subdivision  (d),  appears  to  be  all-inclusive  and 
therefore  includes  callable  and  convertible  bonds.  The  ex- 
clusion clause  in  the  latter  par  of  Subdivision  (d)  con- 
tains no  express  reference  to  callable  or  convertible  bonds 
as  such,  and  since  particular  expressions  are  limited  in 
their  ({ualification  of  general  exi)ressions,  we  urge  that 
the  general  definition  of  the  term  "bond"  in  the  first 
part  of  Subdivision  (d)  is  expressly  limited  by  the 
(lualilication  ai)pearing  in  the  latter  portion  of  said  sub- 
division. 

The  duty  rested  u])on  (Congress  to  determine  the  nature 
and  extent  of  the  (lualilication  or  exception  to  the  term 
"bond",  and  since  Congress  did  not  include  in  the  quali- 
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fication  or  exception  "callable  or  convertible  bonds", 
that  fact  raises  a  conclusive  presumption  that  Congress 
did  not  intend  to  make  them,  and  it  is  not  the  province  of 
the  Court  to  do  so. 

Wahash  R.  R.  Co.  v.  U.  S.,  (8th  Cir.)  178  F.  5,  11; 

U.  S.  V.  Pan  American  etc,  (9th  Cir.)  55  F.  (2d) 
758,  772. 

Since  the  latter  i)ortion  of  Subdivision  (d)  is  designed 
to  be  an  exception,  the  maxim,  ''expressio  unius  est  ex- 
cliisio  alterius,"  applies.  It  is  a  well  settled  principle  of 
statutory  construction  that  the  expression  of  one  thing 
excludes  others  not  expressed. 

Jones,  Collector  of  Internal  Revenue  v.  Crosswell, 
(4th  Cir.)  60  F.  (2d)  827,  at  828. 

To  expand  the  (jualifying  exception  in  the  latter  part 
of  Subdivision  (d)  by  including  callable  and  convertible 
bonds  would  violate  the  cardinal  rule  of  statutory  con- 
struction which  requires  exceptions  to  be  strictly  con- 
strued. 

Midland  v.  Ickes,  (8th  Cir.)  125  F.  (2d)  618,  at 
625-6. 


2.  THE  RIGHT  TO  AMORTIZE  OR  DEDUCT  THE  AFOREMEN- 
TIONED PREMIUMS  RESTS  NOT  ONLY  UPON  THE  LETTER 
OF  THE  CODE  PROVISIONS,  BUT  ALSO  UPON  THE  OBVIOUS 
INTENT  OF  THE  BASIC  STATUTE. 

Both  the  House  and  Senate  Committee  Reports  in  con- 
nection with  the  Revenue  Act  of  1942,  which  added  Sec- 
tions 23  (v)  and  125  to  the  Code,  affirmatively  set  forth 
that: 
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"The  fact  tliat  a  hoiul  is  callable  or  convertible 
into  stock  docs  not  of  itself  prevent  the  application  of 
this  section.  In  the  case  of  a  callable  bond,  the  earliest 
call  date  will,  for  the  |)ur])oses  of  this  section,  be  con- 
sidered as  the  maturity  date.  Hence,  the  total  pre- 
mium is  recjuired  to  be  spread  over  the  period  from 
the  date  as  of  which  the  basis  of  the  bond  is  estab- 
lished down  to  the  earliest  call  date,  rather  than  dowTi 
to  the  maturity  date.  In  the  case  of  a  convertible  bond, 
if  the  option  to  convert  the  bond  into  stock  rests  with 
the  owner  of  the  bond,  the  bond  is  within  the  purview 
of  this  section.' '  (Emphasis  added.) 

H.  Rep.  No.  2333,  77th  Con^^,  2d  Sess.,  p.  80  (1942-2 
CB  372,  433-434) ;  S.  Rej).  No.  1631,  77th  Cong.,  2d 
Sess.,  p.  94  (1942-2  CB  504,  576). 

Under  Section  125  (b)  (1)  of  the  Code,  the  amount  of 
the  bond  premium  to  be  amortized  is  the  difference  be- 
tween the  cost  or  basis  and 

"*  *  *  the  amount  payable  on  maturity  or  on  earlier 

call  date." 

As  stated  supra,  in  Paragraphs  7  (c)  and  7  (d)  of  the 
Statement  of  the  Case,  the  bonds  were  subject  to  call  at 
any  time  on  or  after  September  1,  1942,  and  to  and  in- 
cluding August  31,  1953,  on  thirty  days'  notice  of  de- 
sire to  exercise  the  right  to  redeem.  Accordingly,  the 
earliest  call  date  with  respect  to  any  bonds  purchased  by 
the  respondents  in  1944  was  thirty  days  from  the  pur- 
chase, and  the  bond  premium  was  therefore  to  be  amor- 
tized over  the  thirty  day  period. 

In  the  opinion  of  the  Tax  Court  rendered  in  the  Korell 
case,  the  italicized  portion  of  the  language  of  the  Com- 
mittee Reports  set  forth  supra,  is  * 
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"*  *  *  unecjuivocal  and  precisely  includes  the  bonds 
in  controversy." 

There  can  appear  to  be  no  doubt  that  the  statute  as 
ihially  enacted  by  the  Congress  incorporates  the  legis- 
lative intent  as  reflected  by  the  House  and  Senate  Com- 
mittee Reports,  all  as  exjjressed  in  the  portion  above 
quoted,  by  providing  without  ecjuivocation  that  the  rules 
prescribed  b}^  Section  125  apj^ly  not  only  to  all  bonds 
coming  within  the  delinition  of  the  term  as  outlined  in 
Subdivision  (d),  but  as  well  apply  in  the  case  of  "any 
bond"  as  outlined  in  Subdivision  (a),  and  likewise  apply 
"in  the  case  of  the  holder  of  any  bond"  as  outlined  in 
Subdivision  (b)   (1). 

In  Broadcastinfj   etc.  Inc.   v.   Federal   Communications 

Commission  (Dist.  of  Col.),  171  F.   (2d)   1007,  1010,  the 

Court    reaflirmed    the    principle    that    the    most    accurate 

guides    for    determining   legislative    intent    and    i^urpose 

''*  *  *  are  the  words  themselves  which  were  enacted 

into  law,  provided  those  words  are  unambiguous  and 

unequivocal ' ' 


comes 

court ' ' 


and  when  language  of  a  statute  meets  these  tests  it  be- 
not  only  the  privilege  but  the  duty  of  this 

to  interpret  such  statute  accordingly. 

In  Algoma  Plywood  etc.  Co.  v.  Wisconsin  Employment 
Relations  Board,  decided  by  the  Supreme  Court  of  the 
United  States  on  March  7,  1949,  Mr.  Justice  Frankfurter, 
speaking  for  a  majority  of  the  Court,  declared,  in  effect, 
that  Courts  are  not  justified  in  rejecting  legislative  in- 
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terpretation  of  a  statute  i)lacL'd  ui)on  it  at  tlie  time  of  its 
enactment,  nor  to  adopt  a  construction  in  disregard  of  leg- 
islative history. 


3.  THE  STATUTORY  RIGHT  IS  RECOGNIZED  IN  THE  REGULA- 
TIONS ISSUED  BY  THE  COMMISSIONER  IN  PURSUANCE  OF 
THE  CODE  SECTION. 

The  Regulations  issued  in  pursuance  of  the  directions 
contained  in  Section  12,")  recognize  the  right  to  amortize 
bond  premiums  as  was  here  done  by  the  respective  re- 
spondents. Section  29.125-5  of  Regulations  111  has  a  head- 
ing reading  as  follows:  "Callable  and  Convertible  Bonds." 
The  introductory  sentence  thereto  declares: 

"The  fact  that  a  bond  is  callable  or  convertible  into 
stock  does  not,  in  itself,  prevent  the  application  of 
Section  125." 

Later  in  the  same  section  the  following  sentence  appears: 
"A  convertible  bond  is  within  the  scope  of  Section 
125  if  the  option  to  convert  on  a  date  certain  specified 
in  the  bond  rests  with  the  holder  thereof." 

There  is  no  dispute  that  the  bonds  were  convertible  at 
the  oj)tion  of  the  holder  at  any  date  he  chose,  commencing 
with  January  2,  1942,  and  ending  with  December  31,  1954. 
(See  supra.  Statement  of  the  Case,  7  (b).) 

It  is  respectfully  submitted  that  the  language  of  the 
Regulations  111,  Section  29.125-5,  are  clearly  unambiguous, 
intelligible,  and  plain.  Notwithstanding  this  fact,  the  Com- 
missioner seems  to  take  a  position  completely  at  variance 
with  the  plain  significance  of  the  statute  and  the  Regula- 
tions. 
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Of  course,  the  Regulations  seek  to  restrict  the  appli- 
cation of  Section  125  in  the  case  of  convertible  bonds  to 
bonds  conferring  the  privilege  to  convert  ''on  a  date 
certain, ' '  but  this  has  been  characterized  by  the  Tax  Court 
in  the  Korcll  case  as  "a  gratuitous  addition"  on  the 
part  of  the  Commissioner 

"*  *  *  not  founded  upon  the  statutory  language  and 
directly  in  conflict  with  its  legislative  history."  (See 
post,  ApiJendix  B.) 

The  Tax  Court  added  that  the  difficulty  with  the  Com- 
missioner's "entire  position"  was  that  he  ignored 

"*  *  *  the  interpretation  which  Congress  itself  placed 
upon  the  legislation."  (See  pout,  Appendix  B.) 

It  is  respectfully  submitted  that  in  so  deciding  the  Ko- 
rell  case,  and  in  adopting  the  conclusions  reached  in  the 
Korell  case  for  these  cases,  the  Tax  Court  did  not  err. 


i.  SECTION  125  OF  THE  INTERNAL  REVENUE  CODE  DECLARES 
UNAMBIGUOUSLY  THE  PRECISE  RULES  FOR  THE  DETER- 
MINATION OF  THE  EXISTENCE  OF  BOND  PREMIUM  AND 
THE  AMOUNT  THEREOF. 

In  each  of  the  notices  of  deficiency  sent  to  the  respond- 
ents by  the  Conmiissioner  the  deductions  claimed  were  dis- 
allowed in  the  following  language : 

"The  deduction  is  disallowed  since  it  is  held  that 
the  amount  does  not  represent  amortizable  bond  pre- 
mium. It  is  Jield  that  the  consideration  represents  the 
value  of  the  right  to  convert  the  bonds  into  capital 
stock  of  the  company."  (Emphasis  ours.)  (R.  9  and 
18.) 
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In  essence,  the  italicized  sentence  is  the  petitioner's 
theme  which  runs  like  a  thrccid  through  the  fabric  of  his 
opening  brief.  In  other  words,  the  i)etitioner  claims  that 
the  respondents  should  be  denied  the  right  to  amortize  the 
premiums  admittedly  ])aid  for  the  bonds  because  of  the 
"conversion  privilege  accjuired  with  the  bonds."  (Pet. 
Bi-.  14.)  The  answers  to  such  contention  have  already 
been  supplied  in  the  earlier  portions  of  this  brief, 
and  may  be  recapitulated  as  follows : 

(a)  Convertible  bonds  were  not  excluded  from  the 
definition  of  "bonds"  under  the  Code.  In  fact,  the  Com- 
missioner concedes  in  his  brief  that 

((*  *  *  gQ  £^j.  ^y  ^jj^,  question  here  involved  is  con- 
cerned it  may  be  assumed  that  the  debentures  of 
American  Telephone  and  Telegiaph  Company  met 
this  definition  of  the  statute."  (Pet.  Br.  19.) 

(b)  Both  the  Senate  and  House  Conmiittee  Reports 
athrmatively  disclose  such  bonds  were  intended  to  be  ex- 
cluded.   The  Tax  Court  in  the  Korell  case  declared  that 

*'*  *  *  petitioner's  ap])lication  of  the  provision  to  his 
situation  and  his  computation  of  the  deduction  are 
thus  squarely  justified  by  the  exjDression  of  Congres- 
sional intent."  (See  post,  Api)endix  B.) 

Of  course,  the  Commissioner  frankly  declares  that  he 
cannot  agree  with  the  conclusion  reached  by  the  Tax 
Court. 

(c)  The  Kegulations  pronmlgated  by  the  Commissioner 
specifically  and  clearly  state  that  convertible  bonds  are 
within  the  scope  of  the  Code  provision.  Upon  this  point 
the  Commissioner's  position  seems  to  be  equivocal,  for 
while  he  admits  that 
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"*  *  *  a  convertible  bond  is  within  the  scope  of  Sec- 
tion 125  of  the  Code  if  the  option  to  convert  on  a 
date  certain  specified  in  the  bond  rests  with  the  holder 
thereof, ' ' 

the  Connnissioner  adds  that  Section  29.125-5  of  the  Ke^u- 

lations 

u«  *  *  ^Qgg  jjQ^  necessarily  exclude  bonds  convertible 
at  any  thne  by  the  holder,"  (Pet.  Br.  14.) 

and  his  brief  further  adds  that 

44*  *  *  ^Q  ^j^^  extent  that  the  Tax  Court's  decision 
puri3orts  to  hold  the  Regulations  invalid,  it  in  turn  is 
gratuitous."  (Pet.  Br.  14.) 

We  assert  that  the  plain  and  unambiguous  definition  of 
"bond  prenduni"  as  set  forth  in  the  Code  must  j^revail 
even  though  the  Connnissioner  contends  that  the  amount 
jDaid  was  not 

"*  *  *  true  bond  prendum  within  the  intendment  of 

the  statute  and  Regulations." 

The  simi)le  language  of  the  statute  supplies  the  most 
forceful  reply  to  the  Connnissioner 's  contention.  Sub- 
division (b)  (1)  of  Section  125  declares  that  the  amount 
of  the  bond  premium 

''*  *  *  shall  be  determined  with  reference  to  the 
amount  of  the  basis  *  *  *  of  such  bond  and  with  refer- 
ence to  the  amount  payable  on  maturity  or  on  earlier 
call  date." 

The  word  "basis"  of  course  means  ''cost". 

The  shnplicity  of  the  foregoing  language  gave  birth  to 
equally  simple  language  which  the  Conmiissioner  placed 
in  his  Regulations  111  (Section  29.125-2)  as  follows: 
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"Bond  premium  on  any  bond  to  wliich  Section  125 
ai)plies  is  the  excess  of  the  amount  of  the  basis  (for 
determining  loss  on  sale  or  exchange)  of  the  bond 
over  the  amount  payable  at  maturity  or,  in  the  case 
of  a  callable  bond,  earlier  call  date." 

What  more  is  needed  to  clarify  that  which  is  already 
crystal  clear,  unless  it  be  to  put  a  polish  upon  the  trans- 
parent surface  of  plain  lan<i,uage.  This  function  may  be 
performed  by  a  further  excerpt  from  the  Reports  of  the 
House  Ways  and  Means  Connnittee  and  the  Senate  Fi- 
nance Conmiittee,  accompanying  the  Revenue  Act  of  1942, 
which  reads : 

"Bond  premium,  in  the  case  of  any  bond  subject  to 
this  section,  is  the  total  premium  thereon;  that  is,  the 
excess  of  the  basis  of  the  bond  for  determining  loss 
over  the  amount  payable  at  maturity.  On  the  other 
hand,  amortizable  bond  j^remium  is  such  part  of  the 
total  premium  on  the  bond  as  is  attributable  to  the 
taxable  j^ear." 

H.  Rep.  No.  2333,  77th  Cong.,  2d  Sess.,  p.  79  (1942-2 
CB  372,  432);  S.  Rep.  No.  1631,  77th  Cong.,  2d  Sess., 
p.  93  (1942-2  CB  504,  574-575). 

The  petitioner  undertakes  to  sweep  all  this  aside  by 
reiterating  either  that  the  statute  does  not  authorize  the 
deduction  of  something  which  is  not  "true  bond  pre- 
mium," or  by  stating  that 

"*  *  *  there  is  nothing  in  the  statute  or  its  legislative 
history  to  justify  any  such  interpretation,"  (Pet.  Br. 
17.) 

or  that  the  position  taken  by  the  taxpayer  and  approved 
by  the  Tax  Court  is  not  "within  the  meaning  of  the 
statute". 
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It  should  require  little  citation  of  authority  to  support 
the  well-known  principle  that  the  intention  of  Congress  is 
to  be  sought  for  primarily  in  the  language  used,  and  where 
this  expresses  an  intention  reasonably  intelligible  and 
plain,  it  must  be  accepted  without  modification  by  resort 
to  construction  or  conjecture. 

Thompson  v.  U.  S.,  240  U.S.  547,  62  L.  Ed.  876; 

Caminetti  v.  U.  S.,  242  U.S.  470,  61  L.  Ed.  442, 
453; 

In  re  Borchert  (Cal.),  47  F.  Supp.  387,  390. 

The  Courts  are  not  at  liberty  to  construe  language  so 
plain  as  to  need  no  construction,  or  to  refer  to  conmiittee 
reports  where  there  can  be  no  doubt  of  the  meaning  of 
the  words  used. 

Helvering  v.  City  Bank  etc.  Co.,  296  U.S.  85,  80  L. 
Ed.  62,  m. 

If,  therefore,  as  the  result  of  the  position  taken  by  the 
Commissioner  he  seeks  to  raise  a  doubt  as  to  the  mean- 
ing of  the  plain  language,  and  thereupon  reference  is 
made  to  conmiittee  rei^orts  which  confirm  the  significance 
of  the  i)lain  language  of  the  statute,  whatever  doubt  may 
have  arisen  by  virtue  of  the  Commissioner's  position  be- 
comes completely  dissipated.  The  Congressional  intent 
must  be  controlling  in  the  construction  of  federal  statutes, 
and  it  is  only  in  the  absence  of  an  express  or  an  implied 
intent  that  judicial  construction  may  be  resorted  to. 

McKeown  v.  So.  Cal.  etc.  Forwarder  (Cal.),  52  F. 
Supp.  331;  affirmed  148  F.  (2d)  840;  cert,  denied 
m  S.  Ct.  46 ;  rehearing  denied  66  S.  Ct.  138. 
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See  also : 

Forrestal  r.  Commissioner   (2d  Cir.),  120  V.   (2d) 

223,  225; 
Osaka  etc.  Line  v.  U.  S.,  300  U.S.  98. 


5.  THE  AMOUNT  OF  THE  BOND  PREMIUM  AMORTIZED  BY 
EACH  OF  THE  RESPONDENTS  RESPECTIVELY  SHOWS  SUB- 
STANTIAL IF  NOT  EXACT  COMPLIANCE  WITH  THE  TERMS 
OF  SECTION  125  OF  THE  CODE,  AND  IS  THEREFORE  FULLY 
DEDUCTIBLE  UNDER  SECTION  23  (v)   THEREOF. 

All  of  the  material  facts  in  these  proceedings  were  cov- 
ered by  a  ''Stipulation  of  Facts"  filed  wdth  the  Tax 
Court.    (R.  20.) 

This  Stipulation  of  Facts  makes  manifest  that  the  re- 
spondents have  unquestionably  complied  with  all  statu- 
tory re(}uirement8,  which  compliance  may  be  epitomized 
as  follows: 

(1)  Subsection  (a)  (1)  of  Section  125  requires  that 
bond  interest  be  fully  taxable. 

Interest  on  the  bonds  of  American  Telej^hone  and  Tele- 
graph Company  was  fully  taxable,  and  the  recjuirement  of 
this  subsection  w^as  therefore  fulfilled. 

(2)  Subsection  (b)  (1)  reciuires  that  in  determining 
the  bond  premium  the  holder  of  "any  bond"  nmst  use  the 
basis  "  (for  determining  loss  on  sale  or  exchange)  "  of  such 
bond  and  the  amount  payable  at  the  maturity  or  earlier 
call  date. 

Fulfilling  this  re(iuirement,  the  respondent,  Joe  Shoong, 
used  the  difference  between  the  purchase  price  of  $G01,- 
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879.94  (his  basis  for  determining  loss)  and  the  earliest  call 
date  price  of  $520,0(X).0()  as  the  bond  premium,  thus  leav- 
ing the  balance  of  $81,879.94  for  amortization. 

Fulfilling-  this  re({uirement,  the  respondent,  Rose  Hhoong, 
used  the  difference  between  the  purchase  price  of  $605,- 
607.29  (her  basis  for  determining  loss)  and  the  earliest 
call  date  price  of  $520,000.00  as  the  bond  premium,  thus 
leaving  the  balance  of  $85,607.29  for  amortization. 

(3)  Subsection  (b)  (2)  defines  "amortizable  bond  pre- 
mium" as  the  ''amount  of  the  bond  premium  attributable 
to  such  year,"  meaning  the  taxable  year. 

Each  of  the  respondents  purchased  all  of  his  or  her 
bonds  in  1944,  and  the  earliest  call  date  was  in  1944.  It 
follows,  therefore,  that  the  entire  premium  was  amor- 
tizable in  conformity  with  the  foregoing  provision  in  the 
taxable  year  1944. 

(4)  Subsection  (b)  (3)  provides  that  one  method  of 
computing  amortizable  bond  prenuuin  in  addition  to  the 
method  which  may  be  employed  by  the  holder  of  the  bond, 
was  such  method  which  may  be  jn-escribed  by  the  Com- 
missioner. 

Each  of  the  respondents  followed  precisely  the  method 
prescribed  by  the  Commissioner  in  Regulations  111,  Sec- 
tion 29.125-5. 

(5)  Subsection  (c)  (2)  directs  that  if  the  taxpayer 
makes  an  election  with  respect  to  any  bond, 

"*  *  *  it  shall  also  apply  to  all  such  bonds  held  by 
the  taxpayer  at  the  beginning  of  the  first  taxable  year 
to  which  the  election  applies." 
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The  respondents  i)urc'hased  in  1944  the  bonds  in  ques- 
tion and  sou^'lit  to  amortize  the  bond  premium  on  ''all 
such  bonds." 

(0)  Subsection  (d)  was  designed  to  deny  to  security 
dealers  and  traders  the  opportunity  of  comi)uting  bond 
premium  amortization  under  Section  125  on  bonds  held 
as  "stock  in  trade"  primarily  for  sale  to  customers  in 
the  ordinary  course  of  trade  or  business. 

It  was  stipulated  as  to  each  of  the  respondents  under 
Paragraph  17  of  the  Stipulation  of  Facts  (R.  28)  in  effect 
that  neither  of  the  respondents  was  a  security  dealer  or 
trader. 

The  Conmiissioner  claims  that  the  respondents  entered 
into  the  transactions  liere  under  consideration  for  tax 
saving  purposes,  but  he  does  not  assert  that  the  trans- 
actions are  for  that  reason  illegal,  or  that  by  virtue 
thereof  the  taxpayers  should  be  denied  the  right  of 
amortizing  the  bond  premium  which  they  paid.  In  fact, 
the  Commissioner  confesses  that  the  question  here  in- 
volved "is  essentially  one  of  statutory  construction."  (Pet. 
Br.  9.) 

Under  these  circumstances,  it  has  been  held  time  and 
again  that  the  legal  right  of  a  taxpayer  to  decrease  the 
amount   of   what  otherwise  would  be  his   taxes,  or  alto- 
gether avoid  them,  by  means  which  the  law  jiermits,  can-  i 
not  be  doubted. 

Sampson  Tire  etc.  Corp.  v.  Rogan  (9th  Cir.),  136  F. 

(2d)  345,347; 
Commissioner  v.  Eldridgc  (9th  Cir.),  79  F.  (2d)  629,  , 
631: 
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Gregory  v.  Helvering,  293  U.S.  465,  469 ; 

U.  S.  V.  I  sham,  17  Wall,  496,  506; 

Superior  Oil  Co.  v.  Mississippi,  280  U.S.  390,  395. 

All  other  facts  to  which  the  Coiiiini.ssion  makes  refer- 
ence are  iniiiuxterial  to  the  issues  of  this  case,  and  a  review 
of  the  foregoing  elements  in  the  compliance  with  the 
statute  and  the  Regulations  will  serve  to  demonstrate  that 
the  bond  premium  as  defined  by  statute  and  as  determined 
in  accordance  with  statute  and  Regulations  was  fully  de- 
ductible under  Section  23  (v)  of  the  Code,  and  under  the 
law  applicable  to  this  case.  Involving,  as  the  Conunis- 
sioner  concedes,  jjurely  a  question  of  statutory  construc- 
tion (Pet.  Br.  9),  it  becomes  quite  immaterial  whether  the 
bond  premium  is  a  ''true  bond  jiremium"  or  not,  with  the 
Connnissioner  setting  himself  up  as  the  one  to  determine 
what  is  true  and  what  is  not  true. 

As  indicated.  Congress  undertook  to  determine  by 
statute  what  was  to  be  regarded  as  an  "amortizable  bond 
premium",  and  so  long  as  Congress  spoke  clearly,  it  is  not 
the  function  of  the  Commissioner  to  enlarge  upon  Con- 
gressional language,  by  a  standard  which  is  personal 
to  himself  and  not  even  suggested  in  his  Regulations. 
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CONCLUSION. 

It  is  respectfully  submitted  that  the  Tax  Court  in- 
terpreted the  statute  and  the  Regulations  correctly  and 
that  its  decision  should  be  aflfirnied. 

Dated,  San  Francisco,  California, 
March  28, 1949. 

Respectfully  submitted, 

Gavin  McNab,  Schmulowitz, 

AlKINS,    WyMAN    &    SOMMER, 

Nat  Schmulowitz, 

Peter  S.  Sommer, 

Sidney  F.  DeGoff, 

Attorneys  for  Respondents, 
Joe  SJioonrj  and  Rose  SJioong. 


(Appendices  A  and  B  Follow.) 
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Appendix  A 

EXCERPT  FROM  DECISION  BY  TAX  COURT. 
The  Menioianduiii  Findings  of  Fact  and  Opinion  of  the 
Tax  Court  sets  forth  or  refers  to  all  of  the  facts,  statutes 
and  regulations  above  set  forth.  (R.  31.)  After  such  recita- 
tion and  reference,  the  Tax  Court  sustained  the  conten- 
tions of  the  respondents  l)y  stating  in  part  (R.  36) :  (In 
order  to  avoid  possible  confusion,  the  following  excerpt 
should  be  read  by  substituting  the  word  '* respondents" 
wherever  the  word  "petitioner"  ajjpears,  and  likewise 
substituting  the  word  "petitioner"  wherever  the  word 
' '  respondent ' '  appears. ) 

"(Respondents  on  appeal)  Petitionei*,  in  reliance 
upon  information  that  they  would  be  entitled  to  claim, 
in  the  year  1944,  a  deduction  for  amortization  of  the 
amount  by  which  the  cost  exceeded  the  call  price,  pur- 
chased the  bonds  with  the  intention  of  making  such 
a  claim  for  a  deduction  for  amortization  and  of  sell- 
ing the  bonds  after  holding  them  for  more  than  six 
months  so  that  the  gain,  if  any,  upon  the  sale  would 
be  subject  to  tax  as  long-term  capital  gain. 

"The  principal  issue  presented  for  our  decision  in 
these  cases  has  recently  been  decided  by  this  Court 
in  the  case  of  Christian  W.  [43]  Korell,  10  T.C.  *  *  * 
(Pronmlgated  June  2,  1948).  On  the  authority  of  this 
case  we  decide  in  favor  of  the  (respondents  on  appeal) 
petitioners. 

"On  brief  (petitioner  on  appeal)  respondent  con- 
tends for  the  Inst  time  that  the  connnissions  paid  by 
the  (resi)ondents  on  appeal)  petitioners  'are  a  part 
of  the  cost  of  the  securities  and  are  not  deductible  in 
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any  event  as  ordinary  and  necessary  business  ex- 
penses.' (Petitioner  on  a})i)oal)  Respondent  does  not 
elaborate  this  contention  excejjt  by  citin^^  three  cases 
including:  Helverini;  v.  Wininill,  805  U.S.  79  and 
Spreckles  v.  llelverin^,  315  U.S.  G2().  (Respondents  on 
appeal)  Petitioner  correctly  i)oints  out  in  reply  that 
there  is  no  ({uestion  here  presented  as  to  whether 
these  commissions  should  be  capitalized  or  treated  as 
expenses,  but,  rather,  the  (juestion  is  whether,  in  the 
amortization  of  ijremiums,  the  connnissions  paid  are 
to  be  treated  as  part  of  the  purchase  price.  That  such 
a  treatment  is  proper,  is  recognized  by  (petitioner's) 
respondent's  Regulation  111,  section  29.125-6." 
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Appendix  B 

EXCERPTS  FROM  THE  DECISION  BY  TAX  COURT 
IN  RE  KORELL,  10  T.  C.  1001. 

The  facts  in  the  Korell  case  are  substantially  the  same 
as  those  involved  in  these  cases.  Except  for  variations  in 
the  cjuantities  of  the  bonds  purchased,  the  taxpayers  in 
each  case  purchased  the  same  kind  or  issue  of  bonds  of 
the  same  company,  all  subject  to  the  same  rights,  privi- 
leges  and  restrictions.   Without   introducing  the   text   of 
the  footnotes  included  in  the  opinion   (the  footnotes  in- 
clude substantially  the  same  material  set  forth  in  Subdi- 
vision D  of  this  brief)  the  Tax  Court  declared: 
p.         "OPPER,   Judge:     When   the   coupon   rate   of   in- 
terest carried  by  a  bond  issue  exceeds  the  going  rate 
for  obligations  of  comjaarable  desirability,  the  market 
-,      will  tend  to  place  a  premium  on  the  bonds.    If  bonds 
P     are    purchased    for    investment    under    such   circmn- 
stances,  the  premium  paid  nmst  be  recovered  tax-free 
out  of  the  earnings  of  the  bond  very  much  as  depre- 
ciation nmst  be  recovered  out  of  the  income  of  de- 
preciable   property   if    the    true    distinction    between 
income   and  recovery  of  capital  is   to  be  preserved. 
Cf.  United  States  v.  Ludey,  274  U.S.  295   [1  USTC, 
§  234].   With  this  objective  in  mind.  Congress  in  1942 
added  provisions  to  the  Internal  Revenue  Code  per- 
mitting the  amortization  of  ])ond  premium  by  deduc- 
tions from  gross  income. 

"A  complication  bound  to  arise  was  the  amortiza- 
tion of  premium  on  bonds  callable  prior  to  maturity. 
Such  obligations  although  not  included  in  the  statute 
are  covered  in  a  subdivision  of  the  regulations  dealing 
with  'Callable  and  Convertible  Bonds.' 
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"The  debentures  purcliascHl  by  petitioner  in  the  tax 
year  and  which  forni  the  sul)je('t  of  tliis  controversy 
were  botli  caHablc  and  convertible.  They  were  cur- 
rently callable  at  the  option  of  the  obligor  at  any 
time  on  thirty  days'  notice  at  104  i)ercent  of  face. 
They  were  convertible  at  any  time  at  the  option  of 
the  holder  into  conmion  stock  of  the  obligor  upon 
paAinent  of  the  difference  between  the  face  of  the 
bond  and  140  percent  of  par. 

*' Petitioner  purchased  tiie  debentures  at  approxi- 
mately 121  when  the  common  stock  of  the  obligor 
was  selling  at  163.  Relying  upon  his  interpretation 
of  the  statute  and  the  regulations,  petitioner  deducted 
the  difference  between  104,  the  call  price,  and  121,  his 
purchase  price  or  basis,  as  a  premium.  The  entire 
deduction  was  taken  in  the  year  before  us,  on  the 
theory  that  the  bond  could  have  been  called  in  that 
same  year,  and  that  in  that  event  tlie  entire  premium 
would  have  been  lost. 

''Respondent  does  not  dispute  such  treatment  in 
the  case  of  a  bond  callable  within  the  current  year, 
but  rejects  petitioner's  claim  here  because  of  the 
convertible  feature  of  tlie  debentures.  His  position 
was  set  forth  in  a  ruling  issued  in  1945,  dealing  \viih 
the  same  issue  of  debentures  as  that  now  in  contro- 
versy. 

"Respondent's  reasoning  to  justify  rejection  of  the 
claimed  deduction  is  not  without  force.  He  says  in 
effect  that  what  Congress  was  dealing  witli  when  it 
enacted  section  125  was,  as  we  have  seen,  the  invest- 
ment premium  paid  in  excess  of  the  call  or  maturity 
price  of  an  obligation  which  was  required  to  be  paid 
in  order  to  purchase  interest  income.  Respondent's 
regulations,  to  be  sure,  do  not  provide  that  no  bond 


'convertible  into  stock'  is  within  the  definition  of  an 
amortizable  obligation,  but  that  'the  fact  that  a  bond 
is  *  *  *  convertible  into  stock  does  not,  in  itself,  pre- 
vent the  application  of  section  125.'  This,  however, 
advances  us  only  to  the  point  that  the  mere  asj^ect 
of  convertibility  may  not  necessarily  affect  the  possi- 
bility of  the  payment  of  an  investment  premium.  Such 
would  be  the  situation  where  the  relationship  between 
the  conversion  figure  and  the  market  price  of  the 
obligor's  stock,  eliminated  value  from  the  conversion 
privilege.  See  Badger,  'Valuation  of  Industrial  Secu- 
rities,' 42.  But  in  the  present  case,  both  the  call  price 
and  the  conversion  figures  indicate  that  the  premium 
was  paid,  not  for  the  investment  feature  of  the  bond, 
but  for  the  rights  of  conversion. 

"The  final  reference  in  the  regulation  to  a  con- 
vertible obligation  is  that  contained  in  the  last  sen- 
tence of  the  subdivision  previously  quoted,  reading  as 
follows : 

Hi*  *  *  ^  convertible  bond  is  within  the  scope 
of  section  125  if  the  option  to  convert  [on  a  date 
certain  specified  in  the  bond]  rests  with  the  holder 
thereof. ' 

If  this  statement  could  be  taken  as  fairly  interpre- 
tative, and  whatever  its  meaning  may  be,  it  seems 
clear  that  it  could  under  no  circumstances  apply  to 
these  facts,  and  hence  could  be  disregarded  here.  The 
debentures  held  by  petitioner  were  convertible  on  any 
date  from  the  minute  he  acquired  them  to  their  pos- 
sible future  call  for  redemption  and  consequently  not 
on  'a  date  certain.'  The  result  of  this  sentence  would 
then  be  neutral  and  leave  open  for  consideration  the 
question  whether  the  section  covered  such  convertible 
bonds  as  those  held  by  petitioner. 
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"The  difficultly  with  reapondcnVs  entire  position, 
however,  is  that  if  if/nores  the  interpretation  which 
Congress  itself  })laccd  u])oti  the  legislation.  (Emphasis 
ours.)  In  both  the  Ways  and  Means  Connnittce  and 
Finance  Coniniittee  reports,  there  appears  in  iden- 
tical langua^a'  the  following: 

"  'The  fact  that  a  bond  is  callable  or  convertible 
into  stock  does  not  of  itself  prevent  the  application 
of  this  section.  In  the  case  of  a  callable  bond,  the 
earliest  call  date  will,  for  the  purposes  of  this  sec- 
tion, be  considered  as  the  maturity  date.  Hence, 
the  total  premium  is  required  to  be  spread  over  the 
period  from  the  date  as  of  which  the  basis  of  the 
bond  is  established  down  to  the  earliest  call  date, 
rather  than  down  to  tlie  maturity  date.  In  the  case 
of  a  convertible  bond,  if  the  option  to  convert  the 
bond  into  stock  rests  with  the  owner  of  the  bond, 
the  bond  is  within  the  purview  of  this  section.' 
[Italics  added.]   (Court's  italics.) 

**The  final  statement  is  unequivocal  and  precisely 
includes  the  bonds  in  controversy.  Petitioner's  ap- 
plication of  the  provision  to  his  situation  and  his 
computation  of  the  deduction  are  thus  squarely 
justified  by  the  expression  of  congressional  intent. 
The  portion  of  the  sentence  of  the  regulation  quoted 
above  which  is  enclosed  in  brackets  appears  to  be  a 
gratuitous  addition  by  res])ondent  not  founded  upon 
the  statutory  language  and  directly  in  conflict  with  its 
legislative  history.  We  are  accordingly  unable  to 
ascribe  to  it  the  validity  which  would  result  in  au- 
thorizing respondent's  position  in  this  proceeding. 
We  see  no  choice  but  to  disapprove  the  deficiency." 
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2  Adriano  Llanos-SenariUos  vs. 

In  the  District  Court  of  the  United  States,  In  and 
For  the  Southern  District  of  California,  Central 
Division 

September,  1948,  Terra 

No.  20324 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ADRIANO  LLANOS-SENARTLLOS, 

Defendant. 

INDICTMENT 

[U.S.C,  Title  8,  Sec.  152— False  Statement  in  Immi- 
iiTation  Matter.] 

The  grand  jury  charges: 

On  or  about  April  20, 1948,  at  Los  Angeles  County, 
California,  in  the  Central  Division  of  the  Southern 
District  of  California,  defendant  Adriano  Llanos- 
Senarillos  did  knowingly  and  wilfully  swear  to  a 
false  statement  in  a  matter  affecting  the  right  of 
the  defendant  to  remain  in  the  United  States,  before 
].('wis  A.  Denny,  a  duly  appointed  Immigrant  In- 
sjx'ctor  of  the  Immigration  and  Naturalization  Serv- 
ice, of  the  United  States  Department  of  Justice,  and 
authorized  by  law  to  administer  oaths  in  such  mat- 
ters, namely:  the  defendant  testified  that  he  had 
never  resided  in  the  United  States  prior  to  1945 ;  that 
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he  had  never  been  deported  from  the  United  States 
and  that  he  had  never  been  convicted  of  a  crime, 
whereas  in  truth  and  in  fact,  as  the  defendant  then 
and  there  well  knew,  defendant  had  resided  in  the 
United  States  ])rior  to  1945,  defendant  had  l^een 
deported  from  the  United  States  on  February  14, 
1940,  and  defendant  had  been  convicted  of  the  crime 
of  petit  larceny  on  March  22,  1935,  and  of  the  crime 
of  first  degree  burglary  on  July  21,  1937. 

A  True  Bill. 

/s/  (Illegible), 
Foreman. 

/s/  JAMES  M.  CARTER, 

United  States  Attorney. 

[Endorsed] :  Filed  Oct.  6,  1948.  [2] 


At  a  stated  term,  to  wit:  The  September  Term, 
A.D.  1948,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the  Court 
Room  thereof,  in  the  City  of  Los  Angeles,  on  Monday 
the  25th  day  of  October  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-eight. 

Present :  The  Honorable  Peirson  M.  Hall,  District 
Judge. 

[Title  of  Cause.] 

For  arraignment  and  plea ;  A.  P.  Moran,  Assistant 
U.  S.  Attorney,  appearing  as  counsel  for  Govern- 
ment ;  Oral  R.  Finch,  Esq.,  appearing  as  counsel  for 
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defendant,  wlio  is  present  on  l)ond ;  defendant  states 
his  true  name  is  as  set  forth  in  Indictment,  is  in- 
formed he  is  entitled  to  jury  trial  and  counsel,  waives 
readins:  of  Indictment  and  pleads  not  guilty.  Court 

[IMtle  of  District  Court  and  Cause.] 

oiders  cause  set  for  trial  Nov.  23,  1948,  10  a.m.  [3] 

WAWER  OF  JURY 

The  above-entitled  cause  comin^•  on  regularly  for 
trial,  defendant  being  present  with  counsel.  Oral  R. 
Finch,  Esq.,  and  the  defendant  being  desirous  of 
liaving  the  case  tried  before  the  Court  withoTit  a  jury, 
now  requests  of  the  Court  that  the  case  be  so  tried 
and  hereby  consents  that  the  Court  shall  sit  without 
a  jury  and  hear  and  determine  the  charges  against 
the  defendant  without  a  jury.  The  defendant  also 
waives  any  special  finding  of  facts  by  the  Court. 

Dated  11-23-48. 

/s/  ADRIANO  S.  LLANOS, 
Defendant  in  pro  per. 

I  have  advised  the  defendant  fully  as  to  his  (her) 
rights  and  assure  the  Court  that  his  (her)  request 
for  trial  without  a  jury  and  waiver  of  special  findings 
is  understandingly  made. 

Dated  11-23-48. 

/s/  ORAL  R.  FINCH, 

Attorney  for  Defendant. 

Tlw  Tnited  States  Attornty  here])y  waives  any 
si^ecial  finding  of  facts  and  consents  that  the  re- 
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quest  of  the  defendant  be  granted  and  that  the  trial 
proceed  without  a  jury. 

Dated  11-23-48. 

JAMES  M.  CARTER, 

U.  S.  Attorney, 

By   /s/  LEILA  F.  BULGRIN, 

Assistant  U.  S.  Attorney. 

Approved  11/26/48. 

/s/  PEIRSON  M.  HALL, 

United  States  District  Judge. 

[Endorsed] :  Filed  Nov.  28,  1948.  [4] 


At  a  stated  term,  to  wit:  The  September  Term, 
A.D.  1948,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of 
the  Southern  District  of  California,  held  at  the  Court 
Room  thereof,  in  the  City  of  Los  Angeles,  on  Friday 
the  26th  day  of  November  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-eight. 

Present:  The  Honorable  Peirson  M.  Hall,  District 
Judge. 

[Title  of  Cause.] 

For  jury  trial;  Leila  Bulgrin,  Assistant  U.  S. 
Attorney,  appearing  as  counsel  for  Government; 
Oral  R.  Finch  and  Donald  Kolts,  Esqs.,  appearing  as 
counsel  for  defendant,  who  is  present  on  bond ;  coun- 
sel stipulate  to  a  non-jury  trial  and  present  a  waiver 
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of  jury,  which  is  signed  and  ordered  filed.  The  Court 

uidcrs  that  the  trial  proceed. 

Katherine  J3hnn  is  called,  sworn,  and  testifies  for 
Goveriiinent.  U.  S.  Exhibit  1  is  marked  for  identifica-   _ 
tion.  1 

Lewis  A.  Denny  is  called,  sworn,  and  testifies  for 
Government.  I^.  S.  Exhibits  2,  3,  and  4  are  marked 
for  identification. 

Oil  motion  of  Attorney  BulgTin,  U.  S.  Exhibits  1 
to  4,  inclusive,  are  admitted  in  evidence. 

AVm.  A.  Molter  is  caUed,  sworn,  and  testifies  for 
GoAernment. 

On  motion  of  Attorney  Bulgrin,  and  counsel  for 
defendant  interposing  no  objection  thereto,  U.  S. 
Exhibits  5,  6,  and  7  are  admitted  in  evidence. 

Government  rests.  At  10:40  a.m.  court  recesses.  At 
11  a.m.  court  reconvenes  herein  and  all  being  present 
as  lief  ore,  Court  orders  trial  i)roceed. 

Attorney  Kolts  moves  the  Court  for  a  judgment  of 
acquittal  and  said  motion  is  denied. 

Adriano  Senarillas-Llanas  is  called,  sworn,  and 
testifies  in  liis  own  belialf.  Defendant  rests.  [5] 

Attoi'iiey  Bulgrin  makes  opening  statement  in  be- 
lialf nl'  Government.  Attorney  Kolts  argues  m  behalf 
of  defendant.  Attorney  I^ulgrin  makes  closing  state- 
ment in  behalf  of  Govermnent.  Court  finds  defendant 
guilty  as  charged  and  orders  cause  referred  to  Prob. 
Officer  for  investigation  and  report  and  continued  to 
Dec.  20,  1948,  2  p.m.,  for  hearing  said  report  and 
sentence,  and  that  meantime  defendant  remain  at 
liberty  on  his  present  bond.  [6] 
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District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division 

No.  20324— Criminal 

UNITED  STATES  OF  AMERICA, 

vs. 
ADRIANO  SENARILLOS-LLANOS. 

JUDGMENT  AND  COMMITMENT 

On  this  20th  da,y  of  December,  1948,  came  the  attor- 
ney for  the  government  and  the  defendant  appeared 
in  person  and  by  counsel,  Donald  Koltz,  Esq. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  and  a  finding  of 
guilty  of  the  offense  of  knowingly  and  wilfully  swear- 
ing to  a  false  statement  in  a  matter  affecting  the  right 
of  the  defendant  to  i-emain  in  the  United  States,  in 
violation  of  Section  152,  Title  8,  U.  S.  Code,  as 
charged  in  the  Indictment,  and  the  court  having 
asked  the  defendant  whether  he  has  anything  to  say 
why  judgment  should  not  be  pronounced,  and  no 
sufficient  cause  to  the  contrary  being  shown  or  ap- 
pearing to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for  a 
period  of  six  (6)  months  in  an  institution  to  be 
selected  by  the  Attorney  General. 

It  Is  Adjudged  that  on  the  Court's  own  motion  the 
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1)011(1  of  tho  clofcTulant  is  horoby  oxonpratod,  tlio  do- 
fpiidaiit  I'oiiiaiidod  to  tho  custody  of  the  U.  S.  Marshal 
forthwith,  and  that  the  bond  of  tho  dofendant  on 
appoal  bo  fixod  in  tho  sum  of  $1,000.00. 

Jt  Is  Ordorod  that  tho  Clork  dolivor  a  oortifiod 
copy  of  this  .iudgmont  and  comniitraont  to  the  United 
States  Marshal  or  other  qualified  officer  and  that  the 
copy  serve  as  the  commitment  of  tho  dofendant. 

/s/  PETRSON  M.  HALL, 

United  States  District  Judge. 

[Endorsed] :  Filed  Doc.  20,  1948.  [7] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

That  tho  defendant's  name  is  Adriano  Llanos-Sen- 
arillos  and  his  address  is  800  East  Edgeware  Road, 
Los  Angeles  26,  California. 

That  the  defendant's  attorneys  and  their  addresses 
are  Donald  Kolts  and  Oral  R.  Finch,  909  Subway 
Terminal  P>ld.^-.,  417  South  Hill  Street,  Los  Angeles 
13,  Calif.,  telephone  MAdison  60651. 

That  tho  dofendant  is  charged  \^nth  tho  offense  of 
perjury  (U.S.C,  Title  8,  Sec.  152— False  Statement 
in  Tni migration  Matter). 

That  on  the  20th  day  of  December,  1948,  ,iudgment 
was  passed  upon  the  defendant  in  the  above-entitled 
action  and  th<'  following  sentence  imposed  upon  him: 

Six  months  in  the  custody  of  the  Attorney  General, 
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I,  the  above-named  appellant,  hereby  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above  [8]  judgment. 

Dated  December  20,  1948. 

DONALD  KOLTS,  and 
ORAL  R.  FINCH, 

By   /s/  DONALD  KOLTS, 

Attorneys  for  Appellant. 

[Endorsed] :  Filed  Dec.  20,  1948.  [9] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

The  defendant  respectfully  requests  that  the  Clerk 
of  the  Court  prepare  and  forward  to  the  United 
States  Circuit  Court  of  Appeal  for  the  Ninth  Circuit 
the  following"  record  on  appeal : 

1.  A  transcript  of  the  testimony  of  Lewis  A. 
Denny  given  upon  the  trial  of  the  above  matter ; 

2.  The  testimony  of  Adriano  Llanos-Senarillos 
given  upon  the  trial  of  the  above  matter; 

3.  A  copy  of  Exhibit  No.  1  admitted  in  evidence  at 
the  trial  of  the  above  action. 

Dated  January  5, 1949. 

DONALD  KOLTS,  and 
ORAL  R.  FINCH, 

By   /s/  ORAL  R.  FINCH, 

Attorneys  for  Appellant. 

[Endorsed] :  Filed  Jan.  15,  1949.  [10] 
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[Iltlc  <^f'  Distvict  Court  and  Cause.] 

DP^STGNATION  OF  RECORD  ON  APPEAL 

'riic  Tnited  States  of  Auu'iica  respectfully  re- 
quests that  the  Clerk  of  the  Court  prepare  and  foi-- 
ward  to  tlie  United  States  Court  of  Appeals  for  the 
Ninth   Circuit,  the  followin,*;  additional   record  on 

a])])eal : 

1.    11)e  Judgment  filed  December  20,  1948. 
Dated  tliis  14th  day  of  January,  1949. 

JAMES  M.  CARTER, 

United  States  Attorney, 

NORMAN  W.  NEUKOM, 

Assistant  U.  S.  Attorney, 
Chief  of  Criminal  Division, 

/s/  LEILA  F.  BULGRIN, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Plaintiff. 

(Affidavit  of  Service  by  Mail  attached.) 
[Endorsed] :  Filed  Jan.  14,  1949.  [11] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  AND  ORDER 
EXTENDING  TIME  TO  FILE  RECORD  ON 
APPEAL 

State  of  California, 
County  of  Los  Angeles — ss. 

Oral  R.  Finch,  bein^'  first  duly  sworn,  deposes  and 
says : 

That  he  is  one  of  the  attorneys  for  the  defendant 
in  the  above-entitled  matter.  That  the  last  day  for 
filing  the  record  on  appeal  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  is 
January  29,  1949.  That  through  inadvertence  the 
Reporter's  Transcript  was  not  ordered  until  some 
days  ago  and  that  the  reporter  in  the  District  Court 
who  reported  this  case  has  advised  affiant  that  he  is 
working  on  two  other  appeals,  has  been  out  of  town, 
and  expects  to  be  in  Court  every  day  with  the  excep- 
tion of  weekends  and  that  such  weekends  are  the  only 
time  that  he  will  be  able  to  work  on  the  preparation 
of  the  Transcript  in  the  within  matter.  That  the  said 
reporter  has  requested  that  affiant  obtain  an  order 
extending  the  time  [13]  for  filing  the  record  on  ap- 
peal in  the  aforementioned  Circuit  Court  of  Appeals 
for  a  period  of  forty-five  days  from  the  date  of  this 
affidavit. 

Wherefore,  affiant  prays  this  Honorable  Court  that 
it  make  its  order  extending  the  time  for  the  filing  the 
record  on  ap])eal  in  the  United  States  Circuit  Court 
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of  A])})oals  for  the  Ninth  Circuit  to  and  including 
March  12,  1949. 

/s/  ORAL  R.  FINCH, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  25th  day  of 
January,  1949. 

(Seal)  /s/  BENJAMIN  W.  HENDERSON, 

Notary  Public  in  and  for  Los  Angeles,   State  of 
California. 

ri)on  reading  the  foregoing  affidavit,  and  good 
cause  appearing,  it  is  hereby  Ordered  that  the  time 
for  filing  the  record  on  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  District  in 
tlic  within  matter  be,  and  it  is  hereby  extended  to  and 
including  INIarch  12,  1949. 

Dated  at  Los  Angeles,  California,  this  25th  day  of 
January,  1949. 

/s/  PEIRSON  M.  HALL, 
Judge  of  the  District  Court  of  the  United  States,  in 
and  for  the  Southern  District  of  California,  Cen- 
tral Division. 

[Endoised] :  Filed  Jan.  25,  1949.  [14] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smitli,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  15,  inclusive,  contain  the  original 
Indictment;  Waiver  of  Jury;  Judgment  and  Com- 
mitment; Notice  of  Appeal ;  Appellant's  and  Appel- 
lee's Designations  of  Record  on  Appeal;  and  Affi- 
davit in  Support  of  and  Order  Extending  Time  to 
File  Record  on  Appeal  and  full,  true  and  correct 
copies  of  Minute  Orders  Entered  October  25  and 
November  26,  1948,  which,  together  with  the  original 
Reporter's  Transcript  of  Proceedings  on  November 
26  and  December  20, 1948,  and  original  U.  S.  Exhibit 
No,  1,  transmitted  herewith,  constitute  the  record 
on  appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.80 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  9th  day  of  March,  A.D.  1949. 

(Seal)  EDMUND  L.  SMITH, 

Clerk. 
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In  the  Distrift  Court  of  the  Uintcd  States,  In  and 
For  the  Southern  District  of  California,  Central 
Division 

Honora])le  Peirson  M.  Hall,  Jndire  Presidintr. 
No.  20324  Criminal 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

ADRIANO  LLANOS-SENARILLOS, 

Defendant. 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS  ON  TRIAL 

Los  Angeles,  California 

November  26,  1948 

Appearances:    For   the   Government:   James   M. 

Carter,  United   States  Attorney,  Los  Angeles  12, 

California;  by  Leila  F.  Bulgrin,  Assistant  United 

States  Attorney.  For  the  Defendant:  Donald  Kolts, 

Esq.,  303  Rives-Strong  Building,  Los  Angeles  15, 

California;  and  Oral  R.  Finch,  Esq.,  909  Subway 

Terminal  Building,  Los  Angeles  13,  California.  [1*] 
*  *  »  » 

LEWIS  A.  DENNY 

called  as  a  witness  by  and  on  behalf  of  the  govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:    Will  you  state  your  name? 

The  Witness:  Lewis  A.  Denny;  L-e-w-i-s,  A., 
D-e-n-n-y. 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporters  Transcript. 
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The  Clerk :    Your  address  ? 

The  Witness:  Immigration  and  Naturalization 
Service. 

The  Clerk:   Take  the  stand. 

Direct  Examination 

By  Mrs.  Bulgrin: 

Q.  Mr.  Denny,  what  is  your  business  or  occupa- 
tion? 

A.     I  am  a  United  States  Immigrant  Inspector. 

Q.     Were  you  so  occupied  on  April  20,  1948  ? 

A.     I  was. 

Q.  Mr.  Denny,  have  you  ever  seen  the  defendant 
in  this  [9]  case,  Mr.  Llanos,  before? 

A.     I  have. 

Q.    What  was  the  occasion? 

A.  Well,  in  connection  mth  my  work  I  was  as- 
signed a  file  of  Adriano  Llanos  containing  an  ap- 
plication for  suspension  of  deportation  on  which  a 
warrant  of  arrest  in  deportation  proceedings  had 
been  issued. 

Q.  Had  that  application  been  made  by  Mr. 
Llanos? 

A.  So  far  as  I  know  at  that  time,  yes.  That  is,  he 
had  submitted  himself  to  deportation  and  asked  a 
suspension.  So  I  served  the  warrant  on  him  and  this 
is  the  man  that  I  served  the  warrant  on  on  February 
1 0th  of  this  year. 

Q.     What  was  the  occasion  on  April  20, 1948  ? 

A.  The  hearing  to  determine  whether  the  Attor- 
ney General  would  exercise  his  discretion  to  suspend 
deportation  and  to  gather  the  evidence  concerning 
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liis  eliuihility  to  that  relief,  liis  criminal  recoi'd,  fam- 
ily liistory,  as  required  by  Section  19(c)  of  the  Act 
of  1917. 

(}.  Do  yon  recall,  Mr.  Denny,  that  this  defendant 
"Nvas  testifyinc^  nnder  oath? 

A.     He  was  testifying"  under  oatli. 

Q.     Given  by  you?  A.     Yes,  on  all  occasions. 

The  Court:     Did  you  administer  the  oath? 

The  Witness:    I  did,  sir.  [10] 
By  Mrs.  Bul.crin: 

Q.  Do  you  i-ecall,  Mr.  Denny,  if  the  hearins:  was 
in  English? 

A.  Tt  was  taken  in  the  English  langnaa^e,  he  hav- 
inc"  stated  that  he  understood  the  English  language 
and  spoke  the  English  language. 

Q.     Did  the  defendant  converse  in  English? 

A.     He  did. 

Q.  Who  else  was  present  at  that  hearing,  ^Ir. 
Denny  ? 

A.  Miss  Blum  took  the  notes  of  the  hearing.  I 
don't  think  any  other  testimony  was  taken  from  any 
witnesses  other  than  Mr.  TJanos  on  that  date  on  the 
20th  of  April. 

Q.  Mr.  Denny,  do  you  recall  whether  or  not  any 
testimon>'  was  given  by  Mr.  Llanos  at  that  time  in 
regard  to  this  form? 

The  Court:  Let  us  have  the  form  marked  for 
identitication  as  well  so  that  the  record  will  show. 

Mrs.   Bulgrin:     Yes,  your  Honor. 

The  AVitness:  We  have  a  certified  copy  of  the 
form. 

The  Court:     She  will  take  it  out  of  the  file. 
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Mrs.  Bulgrin:    I  don't  believe  we  do  have. 

The  Court:  The  witness  states  he  would  like  to 
have  the  certified  copy  included  in  the  record.  What- 
ever originals  are  of  the  immigration  files  are  to  go 
into  evidence  and  they  can  be  withdrawn  and  copies 
substituted  later.  [11] 

Mrs.  Bulgrin:    We  have  a  photostat,  your  Honor. 

The  Court :    This  is  the  form  you  refer  to  ? 

Mrs.  Bulgrin:    Yes,  it  is,  your  Honor. 

The  Court :    Do  you  have  the  original  ? 

Mrs.  Bulgrin:  No,  I  don't  believe  this  is  the 
correct  form.  Yes,  this  is  it,  your  Honor.  I  have  the 
original  here  for  opposing  counsel  to  compare  with. 

The  Court:  This  will  be  marked  Government's 
Exhibit  No.  2  for  identification. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  2  for  identification.) 

The  Court:  Do  you  wish  to  examine  the  witness 
on  this  matter? 

Mrs.  Bulgrin:    Yes,  I  do,  your  Honor. 

The  Witness:    What  was  the  question,  please? 
By  Mrs.  Bulgrin : 

Q.  Calling  your  attention  to  that  form,  was  there 
any  testimony  given  in  regard  to  that  form  by  the 
defendant  Adriano  Llanos?  A.     There  was. 

Q.  AYas  that  form  exhibited  to  the  defendant  at 
any  time  during  the  hearing? 

A.  It  was.  This  is  the  basis  for  the  entire  pro- 
cedure. The  first  Form  1-256  is  submission  to  de- 
portation proceedings  and  application  for  suspension 
of  deportation  which  is  executed  [12]  by  the 
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The  Court:  Was  that  sn))niitt('d  to  you  in  his 
pvoseneo  ? 

Tlie  Witness:    Yes.  T  su])mittpd  it  to  Iiim. 

^Phe  Court:    With  the  hlanks  filled  out? 

The  AVitness:     They  had  been  filled  out  ])rior  to 
the  time  he  eame  to  my  attention. 
By  Mrs.  Huliirin: 

Q.  Tn  other  words,  the  form  Avas  fully  executed 
when  he  eame  to  you?  A.     Yes. 

T  asked  him  if  that  was  his  signature  appearing 
on  the  Form  1-256  and  1-55,  and  he  acknowledged 
that  it  was. 

Then  I  asked  him  to  read  it  carefully  and  state 
whether  any  changes  should  be  made. 

Q.     Did  he  read  it  carefully?  A.     He  did. 

T  asked  him  particulai'ly  to  check  it  as  to  his  pres- 
ent address,  his  employment,  whether  there  were 
any  arrests  that  had  not  been  recorded  on  the  form. 

I  asked  him  particularly  to  examine  Item  No.  24. 

Q.  Why  did  you  ask  him  to  examine  that  y)ar- 
ticular  item,  Mr.  Denny? 

The  Court:    That  is  a  conclusion.  Just  what  you 
said  to  him.  [13] 
By  Mrs.  Bui  grin : 

Q.     What  did  you  say  to  him,  Mr.  Denny? 

A.  T  asked  him  to  examine  Item  24  and  see  if  it 
was  correct  or  if  he  desired  to  make  any  changes, 
and  he  said  no. 

Q.  Did  you  have  in  mind  any  other  items  on  that 
form,  or  just  that  one?  A.     No. 

The  Court :    What  the  witness  had  in  mind? 
By  Mrs.  Bui  grin: 
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Q.  Did  you  ask  him  to  examine  particularly  any 
of  the  other  items  on  the  form  ? 

A.  Let  me  say,  I  asked  him  to  examine  the  form 
carefully,  all  items,  and  then  state  whether  he  wanted 
to  make  any  changes,  particularly  with  reference 
to  his  address,  his  employment  and  arrests,  and 
directed  his  attention  particularly  to  the  Item  'N'o. 
24  on  Exhibit  No.  2. 

The  Court :  This  Item  No.  24  and  the  whoh^  form 
was  in  the  same  condition,  that  is,  as  to  the  blanks 
being  filled  out,  as  it  is  now  ? 

The  Witness :    It  is. 

The  Court :    At  the  time  you  submitted  it  to  him  ? 

The  Witness :    Yes. 

The  Court:    What  date  was  that? 

The  Witness :    On  the  20th  of  April,  sir.  [14] 
By  Mrs.  Bulgrin: 

Q.  That  particular  paper  was  offered  in  evidence, 
was  it,  in  that  hearing? 

A.  It  was  made  Exhibit  No.  2  with  the  record  of 
the  immigration  hearing. 

Q.  Do  you  recall,  Mr.  Denny,  that  any  testimony 
was  given,  any  direct  testimony  was  given,  by  Ad- 
riano  Llanos  as  the  result  of  your  questioning  in 
regard  to  his  prior  residence  in  the  United  States  ? 

A.  There  was.  I  asked  him  if  he  had  been  in  the 
United  States  before. 

Q.     What  did  he  say? 

A.     He  said  he  had  not. 

Q.  Was  there  any  direct  testimony  in  regard  to 
his  record,  his  prior  criminal  record? 

A.     I  asked  him  if  he  had  ever  been  arrested  and 
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convicted  of  any  ei-imes,  either  here,  in  the  Philippine 

Islands  or  elsewhere,  and  he  said  no. 

Q.  Was  there  any  testimony,  any  direct  testi- 
mony, in  re.i^ard  to  his  prior  deportation  from  the 
United  States,  if  any  ? 

A.     I  asked  him  if  he  had  ever  been  arrested. 

Tlie  Court:    Is  this  in  this  transcript? 

The  Witness:    Yes. 

Mrs.  Bulgrin:     Yes.   [15] 

The  Witness :    I  asked  him  if  he  had  been  arrested. 

Mr.  Kolts:  The  transcript  would  be  the  best 
evidence. 

The  Court:    Objection  sustained. 

Mrs.  Bul^rin:    It  hasn't  been  offered  in  evidence. 

The  Court:  Calling  your  attention  to  Exhibit  1 
for  identification,  have  you  examined  that  since  it 
was  transcribed? 

The  Witness:    I  have,  sir. 

The  Court :  Does  that  correctly  state  the  questions 
you  asked  and  the  answers  which  were  given? 

The  Witness:    It  was. 

The  Court:    Upon  that  occasion? 

The  Witness:    Yes,  your  Honor. 

Mrs.  ]julgrin:  At  this  time,  your  Honor,  I  would 
like  to  oifer  the  copy  into  evidence. 

The  Court:    Exhibit  No.  1? 

Mrs.  Bulgrin:    Exhibit  No.  1. 

The  Court :    In  its  entirety  ? 

Mrs.  Bulgrin:    Yes,  y<nir  Honor. 

The  Court:    Admitted. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  1  and  received  in  evi- 
dence.) 
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[Printer's  Note] :  Exhibit  No.  1  is  set  out  in 
full  at  page  33  of  this  printed  Record. 

Mrs.  Bulgrin :    Also  I  would  like  to  offer  into  evi- 
dence at  this  time  Exhibit  No.  2. 
The  Court:    Admitted.  [16] 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  2  and  received  in  evi- 
dence.) 

By  Mrs.  Bui  grin: 

Q.  Mr.  Denny,  calling  your  attention  to  this  sheaf 
of  papers  here,  can  you  identify  these  documents  ? 

A.  I  can.  The  folder  which  you  have  handed  me 
is  the  central  office  file  of  the  Immigration  and  Nat- 
uralization Service,  consolidated  No.  A-2699053. 

Q.  What  occasion  did  you  have  to  view^  this  file 
or  work  with  it,  Mr.  Denny,  prior  to  the  time  of  this 
trial  ? 

A.  On  February  10th,  when  I  served  the  warrant 
of  arrest  on  Mr.  Llanos,  I  fingerprinted  him  and  sub- 
mitted his  fingerprints  to  the  Federal  Bureau  of 
Investigation,  and  when  the  report  came  back  show- 
ing that  he  had  been  previously  deported  I  wrote  to 
the  central  office  for  this  file,  and  this  is  the  file  that 
they  sent  me.  And  I  found  in  that  file  an  executed 
warrant  of  deportation  showing  that  the  man  had 
been  deported,  or  a  man  of  his  name  had  been  de- 
ported, from  San  Francisco  on  February  14,  1940  in 
the  S.S.  President  Coolidge. 

Mrs.  Bui  grin:  I  would  like  to  have  at  this  time 
this  warrant  of  deportation  of  alien  marked  for 
identification. 
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Also,  yoiiT  Honor,  T  linvc  a  pliotostat  of  that  which 
I  will  exhibit  to  counsel  which  I  would  like  to  sub- 
stitute. 

Mr.  Kolts:  T  have  no  objection,  your  Honor,  to 
the  [17]  filins:  of  the  photostat  in  lieu  of  tlie  oridnal. 

The  Court:    Very  well. 

The  Clerk  :    No.  3  for  identification. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  3  for  identification.) 

By  ^frs.  Bul^rin: 

Q.  Mr.  Denny,  I  exhibit  to  you  a  document 
marked  "Description  of  Person  Deported,"  and  ask 
you  if  you  can  identify  tliis  document. 

A.     I  can. 

Before  I  secured  the  central  office  file  from  Wash- 
ington I,  ha^ing  knowledge  that  the  man  of  this  name 
had  been  deported,  requested  the  San  Francisco  file. 

Q.  Mr.  Denny,  is  this  sheaf  of  papers  that  T  hold 
in  my  hand  the  San  Francisco  file? 

A.     Yes,  File  12020/28134. 

Q.  Is  that  the  file  you  received  in  response  to 
your  rc^quest  ? 

A.  That  is.  And  in  this  file  I  found  this  descrip- 
tion of  person  deported,  ]:)earing'  a  photograph  which 
I  recognized  as  beins;  the  photograiih  of  the  defend- 
ant Llanos. 

Mrs.  Bulgrin  :  T  would  like  to  have  this  document 
also  marked  for  identification.  I  also  have  a  j^hoto- 
stat. 

Mr.  Kolts:    No  objection. 

The  Clerk:     No.  4  for  identification.   [IS] 
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(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  4  for  identification.) 

Mrs.  Bulgrin:  Your  Honor,  at  this  time  I  would 
like  to  offer  exhibits  marked  foi'  identification  Nos. 
3  and  4  into  evidence. 

The  Court:    Admitted. 

(The  documents  referred  to  were  marked 
Government's  Exhibits  Nos.  3  and  4  and  received 
in  evidence.) 

Mrs.  Bulgrin :    That  is  all. 
The  Court:    Cross  examine. 

Cross-Examination 
ByMr.  Kolts: 

Q.  Mr.  Denny,  did  you  have  any  conversation 
with  the  defendant  on  this  day  of  April  20th  which 
was  not  placed  in  the  record  ? 

A.  No,  not  durine^  the  time  of  the  hearing' ;  not  at 
all. 

Q.  Well,  shortly  prior  to  or  at  the  conclusion  of 
the  hearing  ? 

A.  I  probably  did  tell  him  that  I  wouldn't  hear 
the  testimony  of  his  wife  that  afternoon  because  I 
had  introduced  three  additional  charges  against  him 
and  asked  him  if  he  wanted  to  be  represented  by 
counsel. 

Q.  Just  before  the  conclusion  of  this  particular 
hearing  he  admitted  to  you  the  fact  that  he  had  been 
deported,  did  he  not?  [19] 

A.     He  did,  when  I  showed  him  the  report  of  the 
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Federal  Bureau  of  Investigation.  He  stated  that  that 

record  related  to  him. 

Q.  And  he  also  admitted  to  you  the  fact  that  he 
had  been  preA'iously  convicted,  I  believe  it  was  in 
the  city  of  Portland  ?  A.     He  did. 

Q.  He  admitted  to  you  that  he  had  been  convicted 
in  the  state  courts  of  the  state  of  California,  did  he 
not?  A.     He  did. 

Q.  Did  he  e^ive  you  any  reason  for  the  previous 
statement  that  he  had  made  to  you  ? 

A.  I  didn't  ask  him  for  that,  except  to  this  ex- 
tent: T  asked  him  if  that  record  related  to  him,  and 
I  think  the  transcript  contains  his  statement,  ''Yes, 
it  does,  but  don't  tell  my  wife,  she  would  spring'  a 
fit." 

Q.     That  is  correct. 

The  Court:  Just  a  minute  now.  The  transcript 
here  which  is  Exhibit  No.  1? 

The  Witness :    Yes,  sir. 

The  Court :    Do  you  know  what  pag'e  that  is  on  ? 

The  Witness :    I  think  it  is  downi  about  pas^e  10. 

Mr.  Kolts :  I  believe  you  w^ill  find  that  question  on 
pas^e  10,  the  last  two  questions. 

The  Witness :    Yes.  [20] 
By  Mr.  Kolts: 

Q.  Did  he  tell  you  at  any  time  how  he  happened 
to  come  to  this  country  the  second  time  after  he  had 
been  deported? 

A.  Yes.  T  questioned  him  very  carefully  about 
that,  and  as  I  remember  he  told  me  that  he  had  been 
evacuated  here  by  the  Army  from  the  Philippine 
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Islands  because  of  the  fact  he  had  an  American  citi- 
zen wife. 

Q.  Did  he  tell  what  conversation  he  had  with  the 
immigration  inspectors  in  Hawaii? 

A.     Yes,  he  did. 

Q.     What  did  he  tell  you  about  that? 

A.  He  told  me  that  he  had  told  them  he  had 
never  lived  in  the  United  States  before,  that  he  was 
the  husband  of  an  American  citizen  wife. 

Q.  Did  he  tell  you  why  he  made  that  statement  to 
them  in  Hawaii?  A.     That  T  can't  recall. 

Mrs.  Buls^rin :  Your  Honor,  T  would  like  to  object 
to  that  question.  I  believe  it  is  immaterial. 

The  Court:    Objection  overruled.  He  said  he  can- 
not recall. 
By  Mr.  Kolts: 

Q.  Did  he  tell  you  at  any  time,  Mr.  Denny,  why 
he  had  made  these  various  statements  which  were 
untrue?  [21] 

A.  I  believe  the  record  shows  that  he  said  that  he 
didn't  want  his  wife  to  know  about  his  past  record; 
yes. 

The  Court:    You  mean  your  record  shows  that? 

The  Witness:    T  am  sure  it  does. 

The  Court :   You  mean  this  record  ? 

The  Witness:    Exhibit  No.  1  shows  that. 
By  Mr.  Kolts: 

Q.  Now  in  any  conversation  you  had  with  him  on 
that  day,  either  on  the  record  or  off  the  record,  did 
he  tell  you  that  while  he  was  in  the  Philippines  he 
had  been  a  member  of  the  s^uerrillas  ? 

Mrs.  Bulgrin :   Your  Honor,  I  think  that  is  highly 
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i]K'(iin])('t('nt,  irrelevant  and  immaterial,  and  I  think 
it  is  ()])jertionable  beeause  it  does  not  ^o  to  the  heart 
of  this  char^-e.  Tlie  fact  that  he  was  in  the  ccuorrilla 
forces  is  immaterial  to  the  fact  that  he  allegedly 
committed  peijury  and  wonld  offer  no  excuse  for  his 
perjured  statement. 

The  Court:  T  suppose  it  goes  to  the  intent,  crim- 
inal intent.  The  objection  is  overruled. 

The  Witness :    He  did  say  something  to  the  effect 
that  at  one  time  or  another  during  the  occupation 
that  he  had  been  associated  with   or  part  of  the 
guerrilla  forces  in  the  Philippine  Islands;  yes. 
By  Mr.  Kolts: 

Q.  Bid  he  further  tell  you  that  at  the  time  he  and 
[22]  his  wife,  his  children,  arrived  in  Hawaii  that 
the  fighting  was  going  on  in  the  Philippines? 

A.  Now  that  I  can't  tell  you,  sir.  I  don't  recall  that 
T  asked  a  question  along  that  line. 

Q.  Do  you  recall  his  telling  you  that  the  reason 
that  he  misrepresented  the  facts  to  the  Immigration 
Service  in  Hawaii  was  because  he  was  afraid  if  he 
told  the  truth—  A.     That  is  right,  I  recall. 

Q.  — that  they  would  ship  him  and  his  wife  and 
two  children  back  to  the  Philippines  and  he  might  ))e 
killed.^  A.     T  recall  him  saying  that;  yes. 

Q.     He  made  that  statement? 

A.     He  did  make  that  statement. 

Q.  At  the  time  of  this  hearing  Ik^  was  not  repre- 
sented by  counsel,  was  he? 

A.  He  was  advised  of  his  right  and  waived  the 
right  to  be  represented  by  counsel  on  the  first  oc- 
casion. 
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Q.  But  subsequently  he  was  represented  by  coun- 
sel? 

A.     Lat(>r  he  was  r(^presented  by  Mr.  Finch ;  yes. 

Mr.  Kolts:    That  is  all.  Thank  you. 

The  Court:     Step  down. 

(AVitness  excused.)  [23] 
*  *  *  * 

ADRIANO  8ENARILL0S-LLAN0S 

called  as  a  witness  in  his  own  behalf,  bavins^  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: [29] 

The  Clerk:  Will  you  state  your  full,  true  and 
correct  name? 

The  Witness:    Adriano  Senarillos-Llanos. 

The  Clerk:    Your  address? 

The  Witness:    800  East  Ed^^eware  Road. 

The  Clerk :    Take  the  stand. 

Direct  Examination 
By  Mr.  Kolts: 

Q.     You  are  the  defendant,  Mr.  Llanos? 

A.    Yes,  sir. 

Q.  And  you  saw  the  record  of  a  certain  crime  of 
which  you  were  convicted  in  the  city  of  Portland, 
Oregon,  is  that  true?  A.    Yes,  sir. 

Q.  You  were  also  convicted  of  a  felony  and  sen- 
tenced to  San  Quentin  Penitentiary  in  the  state  of 
California,  is  that  true?  A.    Yes,  sir. 

Q.  And  you  were  subsequently  deported  to  the 
Philippine  Islands?  A.    Yes,  sir. 
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Q.  Now  wliat  did  you  do  aftor  you  arrived  in  the 
Pliili|)l)ine  Islands? 

A.  I  was  working  in  a  ])is  company  there  buying 
and  selling-,  and  in  lf)40  I  got  married.  [30] 

Q.     And  yon  are  still  living  ^vith  your  wife? 

A.     Yes,  sir. 

Q.     Wlio  was  an  American  citizen? 

A.     Yes,  sir. 

Q.     Do  you  have  any  children?  A.     Yes,  sir. 

Q.     How  many  of  them?  A.     Two. 

Q.  Now^  what,  if  anything,  did  you  do  when  the 
war  broke  out? 

A.  Well,  when  the  war  broke  out  T  joined  the 
■pilipino-American  guerrillas  in  the  Phili])])ines. 

Q.     How  long  did  you  serve  wdth  them? 

A.     I'ntil  the  Americans  came  to  the  Philippines. 

Q.  On  what  date  did  you  leave  the  Philippine 
Islands?  A.     That  was  in  May. 

Q.     May  of  what  year?  A.     1945. 

Q.  Pefore  you  left  were  you  examined  by  any 
immigration  officials? 

A.  Yes,  I  was  examined  right  there  in  ^fnniln  by 
the  American  Army  Consul. 

Q.  Was  therc^  fighting  going  on  in  the  Philii)))iiies 
at  that  time?  A.     Yes,  sir.  [31] 

Q.  What  was  your  reason  for  desiring  to  leave  the 
Philipy)ines? 

A.  You  see,  I  was  afraid  that  my  wife  and  my 
two  chilflrcn  would  get  killed  by  the  .Ia]^anese. 

Q.  ^'ou  were  again  examined  by  the  inunigration 
officials  upon  your  arrival  in  Hawaii,  were  you  not? 

A.     Yes,  sir. 
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Q.  What  did  you  tell  them,  if  anything,  about 
your  past  history? 

A.     Well,  I  denied  everything  there  in  Hawaii. 

Q.  What  was  your  reason  for  making  that  denial 
there  ? 

A.  Well,  you  see,  I  was  afraid  that  if  they  knew 
it  they  will  send  us  back  to  the  Philippines. 

Q.     Your  wife  and  your  two  children  included? 

A.     My  wife  and  two  children. 

Q.  Were  you  again  examined  in  San  Francisco 
by  the  immigration  officials?  A.     Yes,  sir. 

Q.     What  did  you  tell  them  in  San  Francisco? 

A.    Well,  I  denied  it  in  San  Francisco. 

Q.  Then  do  you  recall  being  examined  by  Mr. 
Denny?  A.     Yes,  sir. 

Q.  And  at  first  you  denied  the  facts  of  your  two 
prior  convictions  and  your  deportation  from  this 
country  to  Mr.  Denny,  didn't  you?  [32] 

A.    Yes,  sir. 

Q.  But  subsequently  in  the  same  hearing  you 
admitted  that  you  had  not  told  them  the  truth  and 
that  those  things  were  true?  A.     Yes,  sir. 

Q.  Now  what  other  conversation  did  you  have 
with  Mr.  Denny  concerning  your  making  those  state- 
ments ? 

A.  I  told  Mr.  Denny — well,  in  the  first  place,  I 
denied  it,  and  the  last  time  that  I  talked  with  Mr. 
Denny  I  told  him  the  truth. 

Q.  Did  you  tell  Mr.  Denny  why  you  were  then 
telling  the  truth  ? 

A.  I  told  Mr.  Denny  that  I  told  the  truth  because 
I — I  forget  now. 
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Q.  Do  you  recall  what  you  told  liim  in  that  re- 
gard? 

A.  "^'es,  T  told  Mr.  Denny  that  the  reason  why 
1  told,  why  I  denied  it,  was  because  I  was  afraid 
that  they  would  send  my  wife  and  children  back  to 
the  Philippines. 

Q.  Did  you  have  any  other  conversation  with  Mr. 
Denny  along  that  subject  ?  A.     Yes. 

Q.  Just  tell  us  w^hat  you  said  to  him  and  what  he 
said  to  you. 

A.  Well,  I  don't  remember  now.  I  talked  to  Mr. 
Denny  about — I  don't  remember  now.  [33] 

Q.  Did  you  relate  to  Mr.  Denny  in  substance  the 
same  thing  that  you  have  testified  to  here? 

A.     Yes,  sir. 

Mr.  Kolts :    Thank  you.  You  may  cross-examine. 

Cross-Examination 

By  Mrs.  Bui  grin: 

Q.  Mr.  Llanos,  you  say  you  were  a  member  of  the 
Philippine  guerrillas?  A.     Yes,  sir. 

Q.     How  long  were  you  so  engaged? 

A.     About  two  A'cars  and  a  half. 

Q.     What  wTre  the  dates  involved? 

A.  Well,  I  could  not  recall  now  but  T  have  the 
palmers  in  the  lu»use.  It  is  1943  or  something. 

Q.     To  1945?  A.     1945. 

Q.  To  your  best  knowledge,  can  you  give  an 
estimate  of  how  many  of  your  p(H)pl(»  were  so  engaged 
in  guerrilla  activities  at  that  time? 

A.     Well,  so  many  I  could  not  recall. 
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Q.  Would  you  say  that  most  of  your  people  over 
th er e  were  eu ,i>a ce d  i u  c:i i er r 1 1 1  a  ae t i on  ? 

A.     Not  most  of  them. 

Q.  A  2^reat  number  of  them  were  en,2:a2:ed  in  £>'uer- 
rilla  activities?  [34]  A.     Yes,  ma'am. 

Q.  Well,  in  May,  1945,  Mr.  Llanos,  were  the 
Japanese  still  on  the  Phili])pine  Islands? 

A.     Yes,  ma'am. 

Q.     AYere  there  a  qreat  number  of  them  left? 

A.  Yes,  ma  'am.  Heavy  fie^htins^  was  still  ,i?oing  on 
when  T  left. 

Q.     I"fp  in  the  hills  or  what  ? 

A.     Risrht  in  the  city. 

Q.     Ris^ht  in  the  city?  A.    Yes,  ma'am. 

Q.     That  was  in  1945?  A.     1945. 

Q.  Wliat  else  did  you  do  during^  the  time  you  were 
in  the  sruerrillas,  Mr.  Llanos? 

A.     Fight  a, against  the  Japanese. 

Q.  Was  that  a  full-time  occupation  or  is  that 
somethins:  you  carried  on  as  a  sideline  ? 

A.     Well,  that  was  durins:  our  war  time. 

Q.  You  say  you  worked  for  a  bie:  company  over 
there?  A.     Yes,  ma'am;  that  was  1940. 

Q.    In  1940?  A.    Yes. 

Q.  Did  you  terminate  your  work  there  or  did  you 
continue  working  in  this  company  ?  [35] 

A.     No,  ma'am. 

Q.     You  ended  your  work  there? 

A.    Yes,  ma'am. 

Q.    You  stopped  working  there'll 

A.     Stopped  working. 

Q.     Mr.  Llanos,  3"ou  were  examined  sometime  in 
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May,  1945,  by  the  American  Army,  by  the  Army 

aiitlioi'ities,  on  the  Philippine  Tsh\nds,  is  that  right? 

A.     ^Hiat  is  right. 

Q.  Tn  regard  to  your  going  back  to  the  United 
States?  A.     Yes,  ma'am. 

Q.  The  American  forces  were  occupying  that 
region  at  the  time,  were  they  not? 

A.     Some  part,  some  parts  not. 

Q.  Were  they  occupying  the  region  in  whicli  you 
lived,  your  wife  and  children  lived? 

A.     No,  they  didn't  at  that  time. 

Q.  Was  there  any  possibility  of  your  wife  and 
children  moving  to  a  region  which  was  protected  by 
the  Army  authorities?  A.     No. 

Q.  You  say,  Mr.  Llanos,  that  you  were  examined 
in  San  Francisco  and  you  again  denied  your  prior 
record,  is  that  right?  A.     Yes,  ma'am.  [36] 

Q.  And  that  you  denied  it  again  before  Inspector 
Denny?  A.     Yes.  ma'am. 

Q.  At  the  time  you  made  your  first  denial,  Mr. 
Llanos,  did  you  have  two  children? 

A.     Yes,  ma'am. 

Q.     How  old  were  they? 

A.  The  oldest  one  is  six  and  the  other  one  is — 
no,  T  made  a  mistake.  What  was  the  question,  please? 

The  Court:  Did  you  have  two  children,  and  how 
old  were  they — when,  counsel? 

^]v^.  linluriii:     Tn  1945. 

The  Witness :    T  only  have  one  in  1945. 
33y  Mrs.  Bulgrin : 

Q.     You  only  had  on(^  child  in  1945? 

A.     Yes. 
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Q.    What  city  did  you  live  in?  A.     Manila. 

Q.     In  Manila?  A.     Ri^ht  in  Manila. 

Q.     And  you  say  there  was  fighting  in  Manila  ? 
A.     That  is  right. 

Q.     Between  the  Japanese  and  the  Americans? 
A.    Yes,  ma'am. 
Mrs.  Bui  grin:    That  will  be  all. 
Mr.  Kolts:     Nothing  further.   [37] 
The  Court:     Step  down. 

(Witness  excused.) 
*  *  *  * 

[Endorsed] :  Filed  March  1,  1949. 
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Ros])ondont  ,c:iven  copy  of  warrant  of  arrest. 
Alien   informed  that  he  may  be  represented  by 
comisel. 

Pi'esidinu'  Tns])eetor  to  Res])ondent 

Q.     What  is  your  full  and  coi-reet  name V 

A.     Adriano  Senarillos  Llanos. 

Q.  Are  you  able  to  speak  and  understand  tlie 
Enii'lish  lan.u'uag-e ?  A.     Yes. 

Q.  Have  you  filed  with  this  Service  Form  I-25H, 
Submission  to  Deportation  Process  and  Application 
for  Suspension  of  Deportation,  and  Form  1-55,  Gen- 
eral Information  Form,  top,'ether  with  supporting: 
documents  requesting  susi)ension  of  deportation? 

A.     Yes,  sir. 

Q.  You  are  advised  that  the  purpose  of  this  hear- 
ing is  to  establish  the  facts  as  to  your  deportability 
from  the  United  States  and  eli,2:ibility  for  suspension 
of  deportation.  Do  you  understand  ? 

A.     Yes,  sir. 

Q.  Do  you  solemnly  swear  that  all  the  statements 
you  are  about  to  make  will  be  the  truth,  the  whole 
truth,  and  nothing  but  the  trutli.  So  Help  You  God? 

A.     T  do. 

Q.  You  are  informed  that  if  you  wilfully  and 
knowingly  give  false  testimony  at  this  proceeding, 
you  may  be  ])rosecuted  for  ])erjury,  the  penalty  for 
which  is  impi'isonment  of  not  more  than  five  years 
or  a  fine  of  not  more  than  $2,000,  or  both  such  fine 
and  im])risonm('nt.  Do  you  understand? 

A.    Yes,  sir. 
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Q.  You  are  further  advised  that  false  answers  to 
any  of  the  questions  in  your  Application  and  Gen- 
eral Information  Forms  or  at  this  hearing  may  bar 
you  from  the  relief  which  you  request.  Do  you  under- 
stand ?  A.     Yes,  sir. 

Q.  You  have  previously  filed  with  this  Service 
Form  1-256,  Submission  to  Deportation  Process  and 
Ap])lication  for  Suspension  of  Deportation,  and  Gen- 
eral Information  Form,  1-55?  A.     Yes,  sir. 

Q.  At  this  time  I  ask  you  to  examine  both  the 
Form  1-256  and  1-55  and  state  whether  there  are  any 
changes  in  them  that  should  be  made,  such  as  place  of 
residence,  your  financial  standing,  matter  of  arrests, 
or  employment? 

(Respondent  is  handed  Form  1-256  and  Form 
1-55,  examines  them,  and  returns  them  to  the 
Presiding  Inspector.) 

Q.     (Continued):     Is  that  correct? 

A.     Yes,  sir. 

Q.  Did  you  check  Item  24  on  page  3  of  the  Gen- 
eral Information  Form,  1-55;  I  notice  that  you  did 
not  consume  much  time  in  reading  it.  Is  that  correct  ? 

A.    Yes,  sir. 

Q.     Are  there  any  changes  to  be  made  ? 

A.     No,  sir. 

Q.  I  now^  enter  of  record,  as  exhibits,  identified  by 
number,  the  following  documents  which  relate  to  this 
proceeding  and  which  will  be  considered  in  arriving 
at  a  decision  in  your  case.  Do  you  understand? 

A.     Yes. 
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Exhibit  1 — Copy  of  wnn-nnt  of  ari-est  issued  by  tlie 
District  Director  at  Los  Anucles,  California,  on  the 
27tli  day  of  May,  1947,  in  tlie  case  of  Adriano  Lhinos- 
Senarillos. 

Exliibit  2 — Form  T-256,  Submission  to  Deportation 
Process  and  Application  for  Suspension  of  Deporta- 
tion, and  Form  T-55,  General  Information  Form, 
executed  by  Adriano  S.  Llanos,  wliicli  you  liave  exam- 
ined and  stated  is  correct. 

Q.     Is  that  right?  A.     Yes,  sir. 

Exhibit  3— Form  1-405,  Certificate  of  Arrival  of 
Alien  Airman  or  Seaman,  recordino^  the  arriA'al  and 
admission  at  San  Francisco,  Califoraia,  of  one  Adri- 
ano Llanos  on  the  SS.  Admiral  W.  L.  Capps,  as  a 
seaman  for  a  period  of  29  days,  on  Jan.  12,  1947, 
under  Executive  Order  No.  9352,  which  I  ask  you  to 
examine,  and  then  state  whether  that  record  relates 
to  3'ou. 

(Res]>ondent  is  handed  Form  1-405,  examines 
it,  and  then  returns  it  to  the  Presiding  Ins])ec- 
tor.) 

By  Respondent:     That  is  right. 

Q.     I  s  that  your  record  ?  A.     Yes. 

Exliibit  4 — Form  1-404,  recording  the  arrival  and 
admission  at  San  Francisco,  California,  from  the  SvS. 
*']\Ionterey"  on  May  26, 1945,  of  one  Adriano  Llanos, 
an  admission  on  primary  ins])ection,  accom])anied  by 
Grace  Llanos  (Dollison)  United  States  citizen,  and 
Samuel,  aged  1,  admitted  as  a  visitor  for  pleasure 
under  Section  3(2)  of  the  Act  of  1924  for  a  period 
of  one  year. 


United  States  of  America  37 

Government's  Exhibit  No.  1 — (Continued) 
Q.     I  ask  you  to  examine  this  and  state  whether 
or  not  this  record  relates  to  you? 

(Respondent  is  handed  Form  1-404,  examines 
it,  and  then  returns  it  to  the  Presiding  Inspec- 
tor.) 

A.     That  is  right. 

Q.  Were  you  and  your  wife  evacuated  from  the 
Philippine  Islands  by  the  United  States  Army  on 
that  occasion?        A.     Yes. 

Q.     What  is  the  date  of  your  marriage  ? 

A.  Our  house  was  burned  so  we  had  to  remarry 
again. 

Q.    What  is  the  date  of  your  marriage? 

A.     April  11,  1945. 

Exhibit  5 — Photostatic  copy  of  a  marriage  con- 
tract between  Adriano  Llanos  and  Grace  Dollison, 
dated  the  11th  day  of  April,  1945.  (This  document 
is  handed  to  respondent.) 

Q.     What  is  this? 

A.     That  is  the  back  of  the  contract. 

Photostatic  copy  of  the  reverse  side  of  the. contract 
is  endorsed  to  show  the  admission  of  Adriano  Llanos 
for  a  period  of  one  year  at  San  Francisco,  as  show^n 
in  Exhibit  4. 

Exhibit  6 — Photostatic  copy  of  l^aptismal  certifi- 
cate of  Samuel  Llanos  and  certification  of  baptism 
in  the  English  Language  over  the  signature  of  Fran- 
ces H.  Purtell,  Notary  Public. 

Exhibit  7 — Photostatic  copy  of  birth  certificate  of 
Wilhelmina  Llanos  showing  birth  at  Los  Angeles, 
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California,  on  the  17th  day  of  Feln^uary,  1947,  of 
Adriano  Llanos  and  Grace  Anne  Dollison. 

Exhibit  8 — Affidavit  of  Annabelle  Keen,  executed 

on  the  ....  day  of and  not  notarized,  and 

will  be  returned  to  respondent  in  order  to  cori-ect 
tlie  defect  in  tlie  affidavit. 

Exhibit  9— Affidavit  of  Fred  A.  Dollison,  800  E. 
Ed.ceware  Road,  Los  Angeles,  California,  executed 

on  the  ....  day  of which  likewise  will  l)o 

returned  to  respondent  for  the  completion  of  jurat. 

Exhibit  10— Affidavit  of  Trinidad  M.  Holmes,  322 
North  Bixel  Street,  Los  Angeles,  which  likewise  will 
be  returned  to  respondent  for  completion  of  the 
jurat. 

Exhibit  11 — Report  of  independent  character  in- 
vestigation dated  at  Los  Angeles,  California,  Janu- 
ary 26,  1948. 

Q.  I  ask  you  to  read  this  report  and  state  wiiether 
there  is  any  objection  to  its  inclusion  in  the  record. 
(Report  handed  to  respondent,  who,  after  reading 
it,  returns  it  to  the  Presiding  Inspector.) 

A.     They  made  a  mistake  here,  sir. 

Q.     Where? 

A.  I  was  not  a  bar  boy  at  the  Delmar  Beach  Club, 
I  was  a  waiter. 

Exhibit  12 — Report  of  independent  investigation 
conducted  at  San  Pedro,  California,  dated  June  10, 
1947,  and  signed  Charles  S.  Williams,  Inmiigrant  Tn- 
si^ector. 

Q.  I  ask  you  to  read  this,  and  state  whether  there 
is  any  objection  to  its  inclusion  in  the  record.  (Read 
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by  respondent  and  returned  to  the  Presiding  In- 
spector.) 

A.     That  is  all  right. 

Exhibit  13 — Report  from  the  Bureau  of  Resources 
and  Collections,  County  of  Los  Angeles,  dated  July  1, 
1947,  signed  Lurline  Porterfield. 

Q.  I  ask  you  to  read  this  report,  and  state  whether 
there  is  any  objection  to  its  inclusion  in  the  record. 
(Read  l)y  respondent  and  returned  to  the  Presiding 
Inspector.) 

A.  That  is  true,  we  were  assisted  by  the  United 
States  Government  when  we  arrived;  they  gave  us 
money  for  food  and  clothing. 

Q.     AVhat  is  the  date  of  your  birth  ? 

A.     September  8,  1906. 

Q.    Where  were  you  born  ? 

A.     Cebu,  Philippine  Islands. 

Q.     Of  what  race  of  people  are  you  % 

A.     Filipino. 

Q.     What  is  your  religious  belief  ? 

A.     Catholic. 

Q.     Where  were  you  baptized? 

A.     At  Cebu,  P.I. 

Q.     What  was  the  name  of  the  church? 

A.  It  is  a  small  town  church,  I  can't  remember 
the  name. 

Q.     Where  did  you  go  to  school  ? 

A.    At  Cebu. 

Q.     Is  Cebu  a  province? 

A.     Where  we  lived  it  is  a  small  town. 

Q.     What  is  the  name  of  the  town  ? 
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A.  Siboiifta. 

Q.  FTow  far  did  you  go  in  school  ? 

A.  I  went  as  far  as  the  first  year. 

Q.  What  lansfuages  do  you  write? 

A.  Four,  Spanish,  Talalog,  Visayan  and  English. 

Q.  Do  you  understand  my  questions  ? 

A.  Yes. 

Q.  What  is  your  occupation? 

A.  I  am  a  waiter  now. 

Q.  AVhat  is  your  father's  name? 

A.  Martin  Llanos. 

Q.  Where  was  he  born  ? 

A.  In  Sibonga,  Cebu. 

Q.  Of  what  race  of  people  was  he? 

A.  Filipino. 

Q.  Is  he  living?  A.     No,  he  is  dead. 

Q.  Where  did  he  die  ? 

A.  In  the  same  towii,  Sibonga,  Cel)u. 

Q.  Of  what  country  was  he  a  citizen? 

A.  Philippine  Islands. 

Q.  AYhat  was  your  mother's  maiden  name? 

A.  Feliciano  Senarillos. 

Q.  AVhere  was  she  born  ? 

A.  In  the  same  town,  Sibonga,  Cebu. 

Q.  Of  what  race  of  people  was  she? 

A.  Fili])ino. 

Q.  Is  she  living?  A.     Yes. 

Q.  Where?        A.     In  Sibonga,  Cebu. 

Q.  Of  what  country  is  she  a  citizen? 

A.  She  is  a  Filipino  citizen. 

Q.  Of  what  country  are  you  a  citizen? 
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A.     Right  now  I  am  a  Filipino,  sir. 

Q.  Do  you  have  evidence  that  you  have  regis- 
tered under  the  Alien  Registration  Act  of  1940? 

A.    Yes. 

Presents :  Form  AR-3,  No.  6299053,  issued  to  Adri- 
ano  Senarillos-Llanos,  c/o  800  East  Edgeware  Road, 
Los  Angeles  26,  California. 

Q.     Do  you  still  live  at  that  address? 

A.     Yes. 

Q.     Are  you  married  or  single  ?  A.     Married. 

Q.     How  many  times  have  you  been  married? 

A.     First  time. 

Q.     What  was  the  name  of  your  wife? 

A.     Grace  Dollison-Llanos. 

Q.     Where  was  she  born? 

A.     Philippine  Islands. 

Q.     Had  she  ever  been  married  before? 

A.     No. 

Q.     When  were  you  married? 

A.  The  first  we  got  married  I  forget  the  date,  it 
was  in  1940,  before  the  war. 

Q.     Where  were  you  married  ? 

A.     In  Manila,  P.  I.  The  church  was  burned  too. 

Q.     And  you  were  remarried  again  after  that  ? 

A.  I  was  remarried  l^ecause  we  had  no  record. 
It  was  destroyed. 

Q.     Are  you  living  with  your  wife  now? 

A.     Yes,  sir. 

Q.     At  what  address? 

A.     800  E.  Edgeware  Road,  Los  Angeles. 

Q.    Any  divorce  pending  or  contemplated? 
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A.     No. 

Q.     Of  what  country  is  your  wife  a  citizen? 

A.     United  States. 

Q.  Do  you  have  any  evidence  of  her  United  States 
citizenship?  A.     Yes,  sir. 

Presents:  Certificate  of  Citizenship,  Form  N-5600, 
No.  AA-54367  to  Grace  Dollison-Llanos  on  July  1, 
1946,  on  Files  1600-22057  and  23-A-10549.  Returned. 

Q.  How  did  your  wife  become  a  citizen,  do  you 
know  ? 

A.  Well,  I  think  she  took  the  citizenship  of  her 
father. 

Q.  Had  your  wife  ever  lived  in  the  United  States 
before  she  accompanied  you  here  in  1945? 

A.     No,  sir. 

Q.     Are  there  any  children  of  your  marria^s:e? 

A.     Yes,  we  have  tw^o. 

Q.     What  is  the  name  of  the  oldest  child? 

A.     Samuel  Llanos. 

Q.    Where  was  he  born? 

A.     in  Manila,  Philippines. 

Q.  And  the  facts  concerning  his  birth  are  as 
shown  in  Exhibit  6,  is  that  right  ?  A.     Yes,  sir. 

Q,  Did  Samuel  also  accompany  you  to  the  United 
States  in  1945?  A.     Yes,  sir. 

Q.  Have  any  steps  1^een  taken  to  legalize  his 
United  States  residence?  A.     Yes. 

Presents:  AR-3  Form  issued  to  Samuel  Dollison- 
Llanos,  No.  6299054,  at  same  address  shown  above. 
Returned. 

Q.    But  what  I  mean  is  this — has  any  application 
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been  filed  in  his  case  to  susj)end  his  deportation,  has 
it  been  done  in  his  case  ?  A.     No. 

Q.     Do  you  plan  to  do  so  ? 

A.  My  wife  applied,  l)ecause  we  heard  a  child 
born  in  a  foreign  country  during  Japanese  occupa- 
tion, under  the  American  Law  becomes  a  citizen.  I 
don 't  know  if  that  is  true  but  my  wife  has  started  to 
find  that  out. 

Q.  When  and  where  did  you  last  enter  the  United 
States? 

A.     On  the  "Admiral  Capps"  at  San  Francisco. 

Q.  What  name  did  you  use  on  the  '^Admiral 
Capps"?  A.     The  same  name. 

Q.     Were  you  a  seaman  or  passenger  ? 

A.     A  seaman. 

Q.     Where  did  you  sign  on  that  ship? 

A.     At  San  Francisco. 

Q.     When  did  you  sign  on? 

A.  I  forget  now,  I  have  the  discharge  paper  at 
the  house. 

Q.  Would  it  be  about  the  29th  day  of  November, 
1946?  A.     Yes,  I  think  that  was  the  date. 

Q.     Where  did  you  go  to?  A.     To  Korea. 

Q.  And  when  you  returned  to  the  United  States 
on  January  12,  1947,  you  were  admitted  as  a  seaman 
according  to  Exhibit  3  for  a  period  of  29  days;  is 
that  right?  A.     Yes. 

Q.  Have  you  left  the  United  States  since  that 
time?  A.     No,  sir. 

Q.     You  were  examined  by  United  States  Immi- 


44  .1  driaii  o  LI  an  os-Sfuarillos  vs. 

Govt'Tiiniciit's  Kxliihit  No.  1 — (Continued) 
gration  Officcis  afcoi'din.u'  to  Exliihit  3  at  tliat  time. 
Is  tliat  ri-lit  .''  A.     Yes. 

Q.     And  tlien  adnntted  foi-  29  days? 

A.     Yes,  siv. 

Q.  Now,  as  a  matter  of  fact,  wliat  was  your  in- 
tention witli  reference  to  remaininii:  in  the  United 
States  wlien  you  arrived  at  San  Francisco  on  the 
''Admiral  Capps"  on  January  12th  of  last  year? 

A.  Well,  I  received  a  letter  from  Mr.  Keegan  of 
the  Immigration. 

Q.     AVhere? 

A.  1  i'orget  now.  I  applied  for  suspension  of  de- 
portation. 

Q.  Now,  before  arriving  in  San  Francisco  in  Jan- 
uary of  1947  had  you  been  examined  by  United  States 
Immigration  Officers  ? 

A.     Yes,  in  San  Francisco. 

Q.     Now  that  was  earliei',  was  it  ?  A.     Yes. 

Q.  Have  you  been  out  of  the  United  States  at  any 
time  since  January  12, 1947  ?  A.     To  Honolulu. 

Q.    When  did  you  go  to  Honolulu  1 

A.  I  went  to  get  a  job  in  the  Royal  Hawaiian 
Hotel.  I  didn't  stay  long. 

Q.    When  was  that  ? 

A.  1  don't  remember  the  date,  but  that  was  still 
the  United  States. 

Q.  That  is  right.  iJut  what  J  am  asking  yon  about 
was  in  November  of  last  year  ?  A.     That  is  right. 

Q.  Now,  when  you  arrived  at  San  Francisco  on 
Jan.  12,  1947,  intending  to  remain  in  the  United 
States,  did  you  have  in  your  possession  and  surren- 
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dor  to  the  American  Tmmic^ration  Officers  there  a  visa 
issued  by  an  American  Consul  designating'  you  an  im- 
migrant coming  to  the  United  States  to  live? 

A.     A  visa? 

Q.  Did  you  go  to  an  American  Consul  and  get  a 
visa?  A.     No,  I  didn't. 

Q.  Have  you  ever  been  legally  admitted  to  the 
United  States  on  presentation  of  an  immigration 
visa  ?  A.     No. 

Q.  Have  you  ever  paid  a  head  tax  to  be  legally 
admitted  to  the  United  States  for  permanent  resi- 
dence ? 

A.     I  paid  $8.00. 1  don't  know  if  that  was  head  tax. 

Q.     When  was  that? 

A.  In  May,  1945, 1  paid  $8.00, 1  think  it  was  alien 
tax. 

Q.  Have  you  ever  been  refused  admission  to  the 
United  States?  A.     No. 

Q.  Did  you  ever  try  to  come  in  and  have  the  Offi- 
cers send  you  back  ?  A.     No. 

Q.  Exhibit  No.  4  is  Form  1-404,  Certificate  of 
Admission  of  Alien,  recording  your  arrival  and  ad- 
mission at  San  Francisco  from  the  "Monterey"  on 
May  26,  1945,  at  which  time  you  were  accompanied 
by  your  wife  and  son,  indicates  that  you  were  ad- 
mitted then  for  a  visit  of  one  year.  Is  that  right? 

A.    Yes. 

Q.  And  after  that  you  shipped  out  on  the  "Ad- 
miral Capps"? 

A.     No,  first  it  was  the  "Buchanan." 

Q.     And  then? 
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A.  I  sta3'ed  here  and  then  I  got  a  notice  I  had  to 
sliip  out. 

Q.     Where? 

A.  I  got  a  notice  T  had  to  go  out  of  the  country, 
at  San  Francisco. 

Q.     Tlicn  wliat? 

A.  That  is  why  I  joined  the  "Admiral  Capps."  \ 
thought  the  boat  would  go  to  the  Philippine  Islands. 

Q.  Now,  Exhi])it  No.  4,  which  we  have  identified 
previously,  showing  you  to  have  arrived  in  San  Fran- 
cisco in  May  of  1945,  indicates  that  you  had  never 
before  lived  in  the  United  States.  Is  that  right? 

A.     Yes. 

Q.     You  never  lived  here  ?  A.     No. 

Q.  Have  you  ever  been  arrested  and  deported  out 
of  the  United  States?  A.     No. 

Q.  Have  you  ever  been  ai-rested  and  convicted  of 
any  crimes  either  here  or  in  the  Philippine  Islands, 
or  elsewhere?  A.     No. 

Q.  Do  you  recall  shortly  after  you  first  came  to 
the  United  States  in  1945,  and  to  be  exact,  on  Septem- 
ber 11,  1946,  3'ou  made  a  statement  before  Inspector 
Young  in  this  office?  A.     I  think  so. 

Q.  I  show  you  the  original  of  the  statement  made 
on  September  11,  1946,  in  Los  Angeh's  by  Adriano 
Ijlanos-Sinarillos,  and  ask  you  to  read  that  and  state 
if  that  is  true  and  correct?  (Statement  read  by  re- 
spondent and  returned  to  the  Presiding  Inspector.) 

A.     Yes,  sir. 

Q.  A  copy  of  the  transcript  of  the  sworn  state- 
ment which  you  have  made  and  acknowledged  as  be- 
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ine,"  eoi'rect,  dated  September  11, 1946,  is  made  a  y)art 
of  the  record  in  your  hearing-  and  marked  Exhil)it  14. 
Any  ol)jeetion?  A.     No. 

Q.  Now  you  recall  on  that  occasion  when  asked 
*'Have  you  registered  under  the  Alien  Registration 
Act  of  1940 ' '  and  you  said, ' '  Yes,  my  Alien  Registra- 
tion Receipt  Card  numbei*  is  6299053 ' ' ;  will  you  com- 
pare that  number  with  the  number  on  the  alien  re- 
ceipt card  you  have  shown  here  this  morning  ? 

A.     No.  6299053. 

Q.     When  did  you  register  under  the  Act  of  1940? 

A.     Shortly  after  I  came  here. 

Q.  Do  you  recall  you  were  then  fingerprinted  on 
that  occasion  ?  A.     Yes,  sir. 

Q.  Do  you  recall  that  on  February  10th  of  this 
year  when  I  served  you  with  the  Warrant  of  Arrest 
you  were  also  fingerprinted?  A.     Yes. 

Q.  I  show  you  at  this  time,  and  ask  you  to  examine 
Form  T-2  of  the  Federal  Bureau  of  Investigation, 
dated  February  19,  1948,  relating  to  one  Eddie  Sina- 
rillos,  Adrian  Llanos,  Adrian  S.  Llanos,  Adie  Lanos 
Sikirillos,  and  other  names,  and  then  state  if  that  is 
your  record?  (Respondent  examines  Form  T-2  and 
then  returns  it  to  Presiding  Inspector.) 

A.  Yes,  that  is  my  record.  But  please  don't  tell 
my  wife  because  she  would  spring  a  fit. 

Q.  Now  this  record  indicates  that  in  1932  at  Los 
Angeles,  California,  you  were  placed  on  probation  on 
the  charge  of  Burglary.  Is  that  correct  ? 

A.     Correct,  but 

Q.     The  record  also  indicates  that  you  have  been 
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convicted  on  several  occasions,  once  in  Poitlaiid,  Ore- 
gon, and  a^ain  in  Los  An.e:eles 

A.  In  Seattle,  Washington,  I  was  nevei-  convicted 
there,  it  was  the  other  fellow. 

Q.  Now,  I  show  you,  at  this  time,  a  complaint 
filed  in  tlie  Municipal  Court  of  the  State  of  Oregon 
for  the  City  of  Portland,  County  of  ^lultnomah,  on 
the  22nd  day  of  ^larch  in  the  year  1935,  wherein  it 
is  charged  that  one  Adrian  Llanos  and  Eddie  Burges 
on  the  15th  day  of  March  in  1935,  in  the  City  of  Port- 
land, County  of  Multnomah,  State  of  Oregon,  then 
and  there  l)eing,  did  then  and  there  unlawfully  take, 
steal  and  carry  away  certain  personal  property,  to- 
wit :  3  Japanese  Kimonas,  3  sashes,  1  ladies  fur  coat 
of  the  value  of  $34.00,  the  property  of  Roy  Akiyama, 
and  a  Judgment  in  the  related  file,  dated  the  22nd 
day  of  March,  1935,  on  a  plea  of  guilty  to  the  charge 
of  Petit  Larceny,  sentenced  to  serve  365  days  in  a 
Multnomah  Jail,  and  ask  you  to  examine  that  record 
and  then  state  whether  that  relates  to  you.  (Rc^cord 
examined  by  respondent  and  returned  to  Presiding 
Inspector.)  A.     That  is  right. 

Q.  How  did  .you  j^lead  to  that  oft'ense  in  Port- 
land in  1935,  guilty  or  not  guilty? 

A.  The  other  fellow  pleaded  guilty,  so  I  had  to 
also. 

Q.    You  did  plead  guilty?  A.    Yes. 

Q.    Were  you  guilty  ? 

A.  I  was  not  guilty  of  the  case,  but  I  pleaded 
guilty. 
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By  Presiding-  Inspector: 

A  certified  copy  of  the  Judgment,  dated  the  22nd 
day  of  March,  1935,  will  be  made  a  part  of  the  record 
of  your  hearing  and  marked  as  Exhibit  15,  together 
with  a  copy  of  a  transmittal  letter  dated  March  31, 
1948,  signed  D.  W.  Tomlinson,  Officer  in  Charge, 
Portland,  explaining  the  absence  of  the  copy  of  com- 
])laint  at  the  present  time,  but  inasmuch  as  original 
certified  copy  of  the  complaint  filed  on  the  22nd  day 
of  March,  1935,  is  included  in  the  record  of  a  prior 
hearing  contained  in  file  A-6299053,  it  is  included  in 
your  record  of  hearing  by  reference. 

Copy  of  T-2,  which  you  have  examined  and  state 
relates  to  you,  will  be  made  a  part  of  the  record  of 
hearing  in  your  case  and  marked  Exhibit  16. 
Presiding  Inspector  to  Respondent : 

Q.  You  were  also  convicted  in  the  city  of  Los  An- 
geles, were  you  not  ?  A.    Yes,  sir. 

Q.     In  what  year  was  that  ?  A.     In  1937. 

Q.     Were  you  charged  with  Burglary  ? 

A.     Yes. 

Q.  I  show  you  at  this  time  a  certified  photostatic 
copy  of  an  Information  filed  in  the  Superior  Court 
of  the  State  of  California,  County  of  Los  Angeles, 
No.  68462  in  an  action  styled  The  People  of  the  State 
of  California,  Plaintiff  vs.  Adrian  Llanos,  Defend- 
ant, on  the  22nd  day  of  June,  1937,  charging  the  de- 
fendant Adrian  Llanos  with  the  crime  of  Burglary, 
a  felony,  in  that  on  the  7th  dajr  of  June,  1937,  at  and 
in  the  County  of  Los  Angeles,  State  of  California, 
did  willfully,  unlawfully  and  feloniously  enter  the 
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lioiisc  and  building  occupied  by  one  Mrs.  Lily  Wliito, 
in  the  City  of  Los  Angeles,  County  and  State  afore- 
said, with  the  intent  then  and  there  and  therein  to 
uiilawlully  and  feloniously  commit  theft,  and  a  Judg- 
ment of  Court  entered  on  the  21st  day  of  July,  1937, 
wherein  it  is  shown  that  Adrian  Llanos,  having 
pleaded  guilty  to  the  offense  of  Burglary,  a  felony,  as 
charged  in  the  Information,  be  punished  ]\v  imprison- 
ment in  the  State  Prison  of  the  State  of  California  at 
San  Quentin  for  the  term  prescribed  by  law,  which  T 
ask  you  to  examine  and  then  state  whether  that  rec- 
ord relates  to  you.  (These  documents  examined  by 
respondent  and  returned  to  the  Presiding  Inspector.) 

A.    Yes. 

Q.     How  did  you  plead  to  that  offense? 

A.     Because  I  had  to  plead  guilty,  I  was  advised 
to  do  so  by  the  attorney,  he  told  me  to. 

Q.     Did  you  plead  guilty  ?  A.     Yes. 

Q.     Were  you  guilty? 

A.     So  far  as  I  know  T  was  an  accomplice. 

Q.     Did  you  enter  the  house  of  Mrs.  Lily  White? 

A.     It  was  the  other  boy,  but  I  was  the  one  picked 
ui). 

Q.     Where  were  you  picked  up? 

A.     Right  near  the  house. 

Q.     Were  you  in  the  house  or  out  of  it  ? 

A.     Right  in  tlie  Court. 
By  Presiding  Inspector: 

Now  a  copy  of  the  certified  photostatic  co])y  of 
Court  Record,  which  vou  have  examined  and  state 
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relates  to  you,  is  made  a  part  of  the  record  of  your 
liearing,  and  marked  Exhibit  17. 
Presiding  Inspector  to  Respondent : 

Q.  An  examination  of  Exhi})it  16,  indicates  that 
in  1937,  after  having-  ])een  convicted  you  were  im- 
prisoned at  San  Quentin.  Is  that  right? 

A.     Yes,  sir. 

Q.  That  imprisonment  was  a  term  fixed  for  15 
years,  or  five  years  to  life,  is  that  right,  that  is,  the 
statutory  term  was  5  years  to  life,  and  was  fixed  for 
15  years  for  the  Parole  Board. 

A.     I  got  out  in  less  than  five  years. 

Q.     How  were  you  released  from  San  Quentin? 

A.     I  was  paroled  to  the  Philippines. 

Q.  As  a  matter  of  fact  you  were  paroled  to  the 
Immigration  Service  for  deportation,  wei'e  you  not? 

A.     Yes. 

Q.     And  you  were  deported  ?  A.     Yes. 

Q.  Were  you  accorded  a  hearing  by  Immigration 
Officers  while  confined  at  San  Quentin? 

A.     Yes,  I  had  a  hearing. 

Q.  And  it  was  after  that  hearing  you  were  taken 
from  San  Quentin  and  placed  aboard  a  ship  and  re- 
moved from  the  United  States  by  the  Immigration 
Service  ?  A.     Yes. 

Q.  Do  you  recall  when  you  were  taken  from  San 
Quentin  and  placed  aboard  the  ship  ? 

A.    Yes,  that  was  on  the  ' '  President  Coolidge. ' ' 

Q.     In  what  year  was  that?  A.     In  1940. 

Q.  I  show  you  at  this  time  the  Warrant  of  De- 
portation issued  on  the  29th  day  of  August,  1938,  on 
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Central  Office  File  No.  55972/550,  San  Francisco 
number  12020/28134,  wherein  it  is  directed  that 
Adrian  IJanos  or  Adriana  IJano  or  Adrian  Llanos 
wild  entered  the  United  States  at  Astoria,  Oregon,  on 
the  SS.  '^West  Hixton"  «.n  the  4th  day  of  September, 
1926,  is  subject  to  dejjortation  under  Section  19  of 
the  Immigration  Act  of  February  5,  1917,  being  sub- 
ject thei'eto  under  the  following  provisions  of  law, 
to  wit :  The  Act  of  1917,  in  that  he  has  been  sentenced, 
subsequent  to  May  1,  1917,  to  imprisonment  more 
than  once  for  a  term  of  one  year  or  more  for  the  com- 
mission subsequent  to  entry  of  a  crime  involving 
moral  turpitude,  to  wit:  Petit  Larceny;  and  Bur- 
glary, first  degree.  Executed  on  the  reverse  to  show 
^'Executed  February  14,  1940,  ex.  SS.  ''President 
Coolidge,"  signed  William  A.  Hotter,  Guard,  De- 
ported to  Manila,  P.  I.,"  and  ask  you  to  examine  this 
record  and  then  state  if  that  record  relates  to  you  and 
if  that  is  the  charge  on  which  you  were  deported. 
(Respondent  examines  the  record  and  returns  it  to 
the  Presiding  Inspector.)  A.     Yes. 

By  Presiding  Inspector: 

A  true  copy  of  the  Warrant  of  Deportation  which 
has  been  identified  and  shown  to  have  been  executed, 
will  be  made  a  part  of  your  record  of  hearing,  and 
marked  Exhibit  18. 
Presiding  Inspector  to  Respondent : 

Q.  Now,  as  I  understand  from  the  record,  a  hear- 
ing was  held  at  San  Quentin  while  you  were  confined 
there,  is  that  right  ?  A.     Yes. 

Q,     And  I  show  you,  at  this  time.  Form  535,  De- 
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scription  of  Person  Deported,  dated  at  San  Fran- 
cisco on  the  7th  day  of  February,  1940,  San  Fran- 
cisco file  12020-28134,  bearing-  a  photograph  identi- 
fied by  number  60693,  1940,  describing-  Adriana 
Llanos,  age  31  years,  married,  height  5'  4",  departed 
from  Honolulu,  T.  H.  ex  SS.  '' President  Coolidge" 
February  19, 1940,  and  ask  you  to  examine  this  docu- 
ment and  photograph,  and  state  whether  that  relates 
to  you.  (Document  and  photograph  examined  by  re- 
spondent and  returned  to  the  Presiding  Inspector.) 

A.    Yes. 
By  Presiding  Inspector : 

A  photostatic  copy  of  the  Form  1-535,  description 
of  person  deported,  will  be  made  a  part  of  the  record 
in  your  hearing  and  marked  Exhibit  19. 
Presiding  Inspector  to  Respondent  ? 

Q.     Now  were  you  married  at  that  time  ? 

A.  That  was  just  a  common  law  wife.  We  had 
been  living  together  for  about  two  years. 

Q.     Who  w^as  she  ?  A.     Victorine  Harlowe. 

Q.     Were  there  any  children  of  that  union  ? 

A.    No. 

Q.     Where  is  that  person  now? 

A.  I  don't  know.  I  haven't  heard  from  her  since 
I  was  inside. 

Q.  Now  you  are  informed  that  this  proceeding-, 
which  arose  under  suspension  provisions  of  law  and 
Section  150.10  of  Part  150  of  the  Code  of  Federal 
Regulations,  is  now  terminated,  and  your  hearing 
henceforth  will  be  conducted  under  the  provisions  of 
Section  150.6  of  8  C.F.R. 
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Now,  before  returning'  to  the  United  States  in  1945 
had  you  a})})lied  for  and  received  in  writing  from  the 
Attorney  General  of  the  United  States,  his  written 
j)ermission  for  you  to  attempt  to  enter  or  enter  the 
United  States?  A.     No,  T  did  not  get  it. 

Q.  You  are  now  placed  on  notice  that  in  addition 
to  the  charge  contained  in  the  warrant  of  arrest,  you 
a])pear  to  be  subject  to  deportation  under  Section  19 
of  the  Immigration  Act  of  February  5,  1917,  as 
amended  on  the  following  charges: 

(1)  In  that  you  admit  having  conunitted  a  felony 
or  other  crime  or  misdemeanor  involving  moral  tur- 
pitude prior  to  entry  into  the  United  States,  to  wit: 
Petit  Larceny  and  Burglary,  a  felony ; 

(2)  In  that  you  have  been  convicted  of  a  felony  or 
other  crime  or  misdemeanor  involving  moral  turpi- 
tude prior  to  entry  into  the  United  States,  to  wit: 
Petit  Larceny  and  Burglary,  a  felony ; 

(3)  The  Act  approved  INFarch  4, 1929,  as  amended, 
and  the  Act  of  February  5, 1917,  in  that  you  entered 
in  violation  of  Section  1(a)  of  said  Act  of  March  4, 
1929,  being  an  alien  who  had  been  arrested  and  de- 
ported in  pursuance  of  law  and  to  whom  the  proper 
authority  had  not  granted  permission  to  reapply  for 
admission. 

Q.  Now,  under  these  additional  charges  you  have 
the  right  to  be  represented  by  an  attorney  at  law, 
immigration  counselor  or  other  ])erson  who  has  Ixh  ii 
admitted  to  practice  before  this  Service.  Do  you  wish 
to  be  so  represented  ? 

A.    AVell,  we  have  not  much  money  now,  what  I 
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am  earning  now  is  about  $9.00  a  day.  T  will  try  to 
get  one. 

Q.  Are  you  able  to  post  a  bond  for  your  release 
pending  the  completion  of  your  immigration  pro- 
ceedings? A.     How  much? 

Q.     $500.00?  A.     Yes. 

By  Presiding  Inspector: 

Let  the  record  show  that  Hearing  is  adjourned  at 
this  point  and  the  respondent  turned  over  to  the  In- 
vestigation Section  for  temporary  detention  pending 
posting  of  Bond. 

Hearing  Adjourned:  Alien  detained  in  the  Los  An- 
geles County  Jail,  Los  Angeles,  California,  at  Gov- 
ernment expense. 

Certified  a  true  and  correct  transcript  of  my  steno- 
graphic notes  of  this  statement.  (Book  1011.) 

/s/  KATHERINE  BLUM, 
Stenographer. 

[Endorsed]  :  Filed  March  1,  1949. 


[Endorsed] :  No.  12137.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Adriano  Llanos- 
Senarillos,  Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
L^nited  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  March  10,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  tlio  T^nitod  States  Circuit  Court  of  A])peals 
for  tlic  Niiitli  Circuit 

No.  12137 

ADRIANO  LLANOS-SENARILLOS, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

STATEMENT  OF  POINT  APPELLANT 
INTENDS  TO  RELY  UPON 

The  Appellant  intends  to  rely  upon  the  follo\Wng 
point  on  appeal: 

The  fact  that  Adriano  Llanos-Senarillos,  appellant 
herein,  in  his  testimony  before  the  Immigration  In- 
spector recanted  certain  statements  and  testimony 
in  the  same  proceeding;  during  the  same  session 
^^^thin  a  period  of  ten  or  fifteen  minutes  and  that  by 
recanting  such  testimony  such  did  not  constitute 
perjury. 

Dated:  March  8,  1949. 

DONALD  KOLTS  and 
ORAL  R.  FINCH, 
By  /s/  ORAL  R.  FINCH, 

Attorneys  for  Appellant. 

(Acknowledgment  of  Service.) 

[Endorsed]:    Filed    March    10,    1949.    Paul    P. 
O'Brien,  Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PRINTED  RECORD 
ON  APPEAL 

The  Appellant  respectfully  requests  that  the  Clerk 
of  the  Circuit  Court  print  the  following  record  in  the 
above-captioned  matter : 

1.  The  testimony  of  Lewis  A.  Denny  and  Appel- 
lant Adriano  Llanos-Senarillos  given  upon  the  trial 
in  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Central  Division, 
on  November  26, 1948. 

2.  Exhibit  No.  1,  admitted  in  evidence  on  Novem- 
ber 26,  1948,  at  the  trial  of  the  above  action  in  the 
said  District  Court. 

Dated:  March  8, 1949. 

DONALD  KOLTS  and 
ORAL  R.  FINCH, 

By  /s/  ORAL  R.  FINCH, 

Attorneys  for  Appellant. 

(Acknowledgment  of  Service.) 

[Endorsed]:  Filed  March  10,  1949.  Paul  P. 
O'Brien,  Clerk. 
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No.  12137 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Adriano  Llanos  Senarillos, 

vs. 

United  States  of  America, 


Appellant, 


Appellee. 


APPELLANT'S  OPENING  BRIEF. 


To  the  Honorable  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  United  States  of  America: 

This  is  an  appeal  from  the  District  Court  of  the  United 
States,  in  and  for  the  Southern  District  of  California, 
Central  Division,  on  a  conviction  of  appellant  and  a  judg- 
ment of  the  Court  thereon  under  an  indictment  for  per- 
jury. 

Jurisdiction. 
This  appeal  is  taken  from  a  judgment  and  sentence  pro- 
nounced in  the   District  Court  of   the  United   States,   in 
and  for  the  Southern  District  of  California,  Central  Divi- 
sion, on  the  20th  day  of  December,  1948,  which  judgment 


—2— 

wiis  based  upon  a  verdict  of  guilty  upon  an  information 
which  was  filed  in  said  Court  on  October  6,  1948,  the  said 
appellant  having  been  charged  with  violating  the  provi- 
sions of  the  U.  S.  C,  Title  8,  Section  152— False  State- 
ment in  Immigration  Matters  [Tr.  of  R.  p.  2].  Appel- 
lant pleaded  not  guilty  and  the  cause  was  set  for  trial 
on  November  23rd,  1948  [Tr.  of  R.  pp.  3-4].  Subse- 
quently, on  November  26th,  1948,  the  above  cause  came 
on  for  trial  and  the  appellant  was  found  guilty  of  the 
offense  alleged  in  the  indictment  [Tr.  of  R.  p.  5]  and  on 
the  20th  day  of  December,  1948,  defendant  was  sentenced 
[Tr.  of  R.  p.  7J.  Subsequently,  and  in  due  course  a 
notice  of  appeal  was  filed  and  the  appeal  perfected  [Tr. 
of  R.  pp.  8,  9,  10,  11,  12,  13]. 

Statement  of  the  Case. 
Appellant  in  substance  was  charged  with  the  offense 
of  making  a  false  statement  in  a  matter  affecting  the 
right  of  the  appellant  to  remain  in  the  United  States  be- 
fore Lewis  A.  Denny,  a  duly  appointed  immigration  in- 
spector of  the  Immigration  and  Naturalization  Service  of 
the  United  States  Department  of  Justice,  in  that  he  made 
a  statement  while  under  oath  that  he  had  never  resided  in 
the  United  States  prior  to  1945;  that  he  had  never  been 
deported  from  the  United  States,  and  that  he  had  never 
been  convicted  of  a  crime,  whereas  in  truth  and  in  fact, 
as  he  then  and  there  well  knew,  he  had  resided  in  the 
United  States  prior  to  1945,  had  been  deported  from  the 
United  States  in  1940,  and  had  been  convicted  of  the  crime 
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of  petty  theft  in   1935  and  of  the  crime  of   first  degree 
burglary  in  1947. 

During  the  entire  course  of  appellant's  trial,  he  in  no 
way  contradicted,  either  directly  or  indirectly,  that  the 
above  facts  were  not  true,  freely  and  openly  admitted 
that  he  had  once  been  convicted  of  a  felony,  once  of  a 
misdemeanor  and  had  been  deported.  The  proceedings 
on  which  the  indictment  is  based  were  held  before  Lewis 
A.  Denny,  who  it  is  conceded  was  a  duly  and  regularly 
appointed  and  qualified  officer  of  the  Immigration  and 
Naturalization  Service  and  one  who  is  empowered  to 
administer  oaths.  In  the  proceedings  before  Mr.  Denny, 
appellant  at  first  denied  the  truth  of  the  above  facts  but 
within  a  period  of  minutes  admitted  that  the  above  facts 
were  true. 

Statement  of  Questions  Involved. 

1.  The  fact  that  appellant  in  his  testimony  before  the 
Immigration  Inspector  recanted  certain  statements  and 
testimony  in  the  same  proceeding  during  the  same  session 
within  a  period  of  minutes  and  by  recanting  such  testi- 
mony did  not  constitute  perjury. 

Specifications  of  Assigned  Errors  Relied  On. 

The  evidence  against  appellant  is  manifestly  insufficient 
to  support  the  verdict  of  the  Court  and  judgment  entered 
thereon  and  such  verdict  and  judgment  are  contrary  to 
the  law  and  the  evidence. 


ARGUMENT. 
Specification  of  Error  No.  1. 
ll  will  undoubtedly  he  conceded  by  the  resi)ondent  that 
the  allcci:ed  i)erjurous  testimony  of  the  api)ellant  was  im- 
niediatelv  recanted  by  him  within  a  few^  minutes  after  it 
was  ^iven  and  durin":  the  same  proceedings  on  the  same 
dav.  date,  and  place,  as  the  following  references  to  the 
Transcript  of  the  Record  will  show: 

(Testimony  of  Lewis  A.  Denny): 

"O.  Did  you  ask  him  to  examine  particularly  any 
of  the  other  items  on  the  form?  A.  Let  me  say,  I 
asked  him  to  examine  the  form  carefully,  all  items, 
and  then  state  w^hether  he  wanted  to  make  any 
changes,  particularly  with  reference  to  his  address, 
his  em])loyment  and  arrests,  and  directed  his  atten- 
tion particularly  to  the  Item  No.  24  on  Exhibit  No.  2. 

"The  Court:  This  Item  No.  24  and  the  whole 
form  was  in  the  same  condition,  that  is,  as  to  the 
blanks  being  filled  out,  as  it  is  now? 

The  Witness :     It  is. 

The  Court:     At  the  time  you  submitted  it  to  him? 

The  Witness :     Yes. 

The  Court:     What  date  was  that? 

The  Witness:     On  the  20th  of  April,  sir.   [14] 

By  Mrs.  Bulgrin: 

Q.  That  particular  paper  was  ofifered  in  evidence, 
was  it,  in  that  hearing?  A.  It  was  made  Exhibit 
No.  2  with  the  record  of  the  immigration  hearing. 

Q.  Do  you  recall,  Mr.  Denny,  that  any  testimony 
was  given,  any  direct  testimony  was  given,  by  Ad- 
raino  Llanos  as  the  result  of  your  questioning  in  re- 
gard to  his  prior  residence  in  the  United  States?  A. 
There  was.  I  asked  him  if  he  had  been  in  the  United 
States  before. 


— 5— 

Q.     What  did  he  say?     A.     He  said  he  had  not. 

Q.  Was  there  any  direct  testimony  in  rci^ard  to 
his  record,  his  prior  criminal  record?  A.  I  asked 
him  if  he  had  ever  been  arrested  and  convicted  of 
any  crimes,  either  here,  in  the  Philippine  Islands  or 
elsewhere,  and  he  said  no. 

Q.  Was  there  any  testimony,  any  direct  testimony, 
in  regard  to  his  prior  deportation  from  the  United 
States,  if  any?  A.  I  asked  him  if  he  had  ever  been 
arrested. 

The  Court:     Is  this  in  this  transcript? 

The   Witness:     Yes. 

Mrs.  Bulgrin:     Yes.   [15] 

The  Witness:  I  asked  him  if  he  had  been  ar- 
rested. 

Mr.  Kolts:  The  transcript  would  be  the  best  evi- 
dence. 

The  Court:     Objection  sustained. 

Mrs.  Bulgrin:     It  hasn't  been  offered  in  evidence. 

The  Court:  Calling  your  attention  to  Exhibit  1 
for  identification,  have  you  examined  that  since  it 
was  transcribed? 

The  Witness:     I  have,  sir. 

The  Court:  Does  that  correctly  state  the  ques- 
tions you  asked  and  the  answers  which  were  given? 

The  Witness :     It  was. 

The  Court:     Upon  that  occasion? 

The  Witness:     Yes,  your  Honor. 

Mrs.  Bulgrin:  At  this  time,  your  Honor,  I  would 
like  to  offer  the  copy  into  evidence. 

The  Court:     Exhibit  No.   1? 

Mrs.   Bulgrin:     Exhibit  No.   1. 

The  Court:     In  its  entirety? 


Mrs.  Bulgrin:     Yes,  your  Honor. 

The  Court:     Admitted. 

( Tlie  document  referred  to  was  marked  Govern- 
ment's Exhibit  Nc>.  1  and  received  in  evidence.)  |Tr. 
of  R.  pp.  10,  20.] 

I  Testimony  of  T-cwis  A.  Denny,  Tr.  of  R.  pj).  23-27]  : 
''Cross-Examination 

By  Mr.  Kolts: 

Q.  Mr.  Denny,  did  you  have  any  conversation 
with  the  defendant  on  this  day  of  April  20th  which 
was  not  placed  in  the  record?  A.  No,  not  during 
the  time  of  the  hearing;  not  at  all. 

O.  Well,  shortly  prior  to  or  at  the  conclusion  of 
the  hearing?  A.  I  probably  did  tell  him  that  I 
wouldn't  hear  the  testimony  of  his  wife  that  after- 
noon because  I  had  introduced  three  additional 
charges  against  him  and  asked  him  if  he  wanted  to 
be  represented  by  counsel, 

Q.  Just  before  the  conclusion  of  this  particular 
hearing  he  admitted  to  you  the  fact  that  he  had  been 
deported,  did  he  not?  [19]  A.  He  did,  when  I 
showed  him  the  report  of  the  Federal  Bureau  of  In- 
vestigation. He  stated  that  that  record  related  to 
liiin. 

O.  And  he  also  admitted  to  you  the  fact  that  he 
had  been  previously  convicted,  I  believe  it  was  in 
the  city  of  Portland?     A.     He  did. 

Q.  He  admitted  to  you  that  he  had  been  convicted 
in  the  state  courts  of  the  state  of  California,  did  he 
not?     A.     He  did. 

Q.  Did  he  give  you  any  reason  for  the  previous 
statement  that  he  had  made  to  you?  A.  I  didn't 
ask  him  for  that,  except  to  this  extent,  I 
asked  him  if  that  record  related  to  him,  and  I  think 
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the  transcript  contains  his  statement,  'Yes,  it  does, 
but  don't  tell  my  wife,  she  would  spring  a  fit.' 

Q.     That  is  correct. 

The  Court :  Just  a  minute  now.  The  transcript 
here  which  is  Exhibit  No.  1  ? 

The  Witness:     Yes,  sir. 

The  Court:     Do  you  know  what  page  that  is  on? 

The  Witness:     I  think  it  is  down  about  page  10. 

Mr.  Kolts :  I  believe  you  will  find  that  question 
on  page  10,  the  last  two  questions. 

The  Witness:     Yes.  [20] 

By  Mr.  Kolts: 

Q.  Did  he  tell  you  at  any  time  how  he  happened 
to  come  to  this  country  the  second  time  after  he  had 
been  deported?  A.  Yes.  I  questioned  him  very 
carefully  about  that,  and  as  I  remember  he  told  me 
that  he  had  been  evacuated  here  by  the  Army  from 
the  Philippine  Islands  because  of  the  fact  he  had  an 
American  citizen  wife. 

Q.  Did  he  tell  what  conversation  he  had  with  the 
immigration  inspectors  in  Hawaii?     A.     Yes,  he  did. 

Q.  What  did  he  tell  you  about  that?  A.  He 
told  me  that  he  had  told  them  he  had  never  lived  in 
the  United  States  before,  that  he  was  the  husband 
of  an  American  citizen  wife. 

Q.  Did  he  tell  you  why  he  made  that  statement  to 
them  in  Hawaii?     A.     That  I  can't  recall. 

Mrs.  Bulgrin:  Your  Honor,  I  would  like  to  ob- 
ject to  that  question.     I  believe  it  is  immaterial. 

The  Court :  Objection  overruled.  He  said  he  can- 
not recall. 

By  Mr.  Kolts: 

O.  Did  he  tell  you  at  any  time,  Mr.  Denny,  why 
he  had  made  these  various  statements  which  were  un- 


true?  [21]  A.  I  believe  the  record  shows  that  he 
said  that  lie  dichi't  want  his  wife  to  know  about  his 
past  record;  yes. 

The  Court:     You  mean  your  record  shows  that? 

The  Witness:     I  am  sure  it  does. 

The  Court:     Vou  mean  this  record? 

The  Witness:     Exhibit  No.   1  shows  that. 

By  Mr.  Kolts: 

Q.  Now  in  any  conversation  you  had  with  him  on 
that  day,  either  on  the  record  or  off  the  record,  did 
he  tell  you  that  while  he  was  in  the  Philippines  he 
had  been  a  member  of  the  guerrillas? 

Mrs.  Bulgrin:  Your  Honor,  I  think  that  is  highly 
incompetent,  irrelevant  and  immaterial,  and  T  think 
it  is  objectionable  because  it  does  not  go  to  the  heart 
of  this  charge.  The  fact  that  he  was  in  the  guerrilla 
forces  is  immaterial  to  the  fact  that  he  allegedly  com- 
mitted perjury  and  would  ofifer  no  excuse  for  his  per- 
jured statement. 

The  Court:  I  suppose  it  goes  to  the  intent,  crim- 
inal intent.     The  objection  is  overruled. 

The  W^itness:     He  did  say  something  to  the  efifect 
tliat   at  one  time  or  another  during  the   occupation 
that  he  had  been  associated  with  or  part  of  the  guer- 
rilla forces  in  the  Philippine  Islands;  yes. 
By  Mr.  Kolts: 

O.  Did  he  further  tell  you  that  at  the  time  he  and 
[22 1  his  wife,  his  children,  arrived  in  Hawaii  that  the 
fighting  was  going  on  in  the  Philippines?  A.  Now 
that  T  can't  tell  you,  sir.  T  don't  recall  that  T  asked 
a  question  along  that  line. 

O.  Do  you  recall  his  telling  you  that  the  reason 
that  he  misrepresented  the  facts  to  the  Immigration 
Service  in  Hawaii  was  because  he  was  afraid  if  he 
told  the  truth —     A.     That  is  right,  I  recall. 
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O.  — that  they  would  ship  him  and  his  wife  and 
two  children  back  to  the  Philippines  and  he  might  be 
killed?     A.     I  recall  him  saying  that;  yes. 

Q.  He  made  that  statement?  A.  He  did  make 
that  statement. 

O.  At  the  time  of  this  hearing  he  was  not  repre- 
sented by  counsel,  was  he?  A.  He  was  advised  of 
his  right  and  waived  the  right  to  be  represented  by 
counsel  on  the  first  occasion. 

Q.  But  subsequently  he  was  represented  by  coun- 
sel? A.  Later  he  was  represented  by  Mr.  Finch; 
yes. 

Mr.  Kolts:     That  is  all.     Thank  you. 

The  Court:     Step  down. 

(Witness  excused.)   [23] 


ADRIANO  SENARILLOS-LLANOS 

called  as  a  witness  in  his  own  behalf,  having  been 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: [29] 

The  Clerk:  Will  you  state  your  full,  true  and 
correct  name? 

The  Witness :     Adriano  Senarillos-Llanos. 

The  Clerk:     Your  address? 

The  Witness:     800  East  Edgeware  Road. 

The  Clerk:     Take  the  stand. 

Direct  Examination 
By  Mr.  Kolts: 

Q.  You  are  the  defendant,  Mr.  Llanos?  A. 
Yes,  sir. 

O.  And  you  saw  the  record  of  a  certain  crime  of 
which  you  were  convicted  in  the  city  of  Portland, 
Oregon,  is  that  true?     A.    Yes,  sir. 
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Q.  \()U  were  also  convicted  of  a  felony  and  sen- 
tenced to  San  Quentin  Penitentiary  in  the  state  of 
California,  is  that  true?     A.     Yes,  sir. 

Q.  And  you  were  subsequently  deported  to  the 
Philipi)ine  Islands?     A.     Yes,  sir. 

O.  Now  what  did  you  do  after  you  arrived  in  the 
Philippine  Islands?  A.  I  was  workinj^  in  a  big 
company  there  buying  and  selling,  and  in  1940  I  got 
married.  [30] 

Q.  And  you  are  still  living  with  your  wife?  A. 
Yes,  sir. 

O.     Who  was  an  American  citizen?     A.     Yes,  sir. 

Q.     Do  you  have  any  children?     A.     Yes,  sir. 

O.     How  many  of  them?     A.     Two.  f 

Q.  Now  what,  if  anything,  did  you  do  when  the 
war  broke  out?  A.  Well,  when  the  war  broke  out  I 
joined  the  Filipino-American  guerrillas  in  the  Philip- 
pines. 

Q.  How  long  did  you  serve  with  them?  A. 
Until  the  Americans  came  to  the  Philippines. 

O.  On  what  date  did  you  leave  the  Philippine  Is- 
lands?    A.     That  was  in  May. 

Q.     May  of  what  year?     A.     1945. 

O.  Before  you  left  were  you  examined  by  any 
immigration  officials?  A.  Yes,  I  was  examined 
right  there  in  Manila  by  the  American  Army  Consul. 

O.  Was  there  fighting  going  on  in  the  Philippines 
at  that  time?     A.     Yes,  sir.  [31] 

(}.  What  was  your  reason  for  desiring  to  leave 
the  Philippines?  A.  You  see,  I  was  afraid  that  my 
wife  and  my  two  children  would  get  killed  by  the 
Japanese. 

O.  You  were  again  examined  by  the  immigration 
officials  upon  your  arrival  in  Hawaii,  were  you  not? 
A.     Yes,  sir. 
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Q.  What  did  you  tell  them,  if  anything,  about 
your  past  history?  A.  Well,  I  denied  everything 
there  in  Hawaii. 

Q.  What  was  your  reason  for  making  that  denial 
there?  A.  Well,  you  see,  I  was  afraid  that  if  they 
knew  it  they  will  send  us  back  to  the  Philippines. 

O.  Your  wife  and  your  two  children  included? 
A.     My  wife  and  two  children. 

Q.  Were  you  again  examined  in  San  Francisco 
by  the  immigration  officials?     A.     Yes,  sir. 

O.  What  did  you  tell  them  in  San  Francisco? 
A.    Well,  I  denied  it  in  San  Francisco. 

0.  Then  do  you  recall  being  examined  by  Mr. 
Denny?     A.     Yes,  sir. 

0.  And  at  first  you  denied  the  facts  of  your  two 
prior  convictions  and  your  deportation  from  this 
country  to  Mr.  Denny,  didn't  you?  [32]  A.  Yes, 
sir. 

Q.  But  subsequently  in  the  same  hearing  you  ad- 
mitted that  you  had  not  told  them  the  truth  and  that 
those  things  were  true?     A.     Yes,  sir. 

O.  Now  what  other  conversation  did  you  have 
with  Mr.  Denny  concerning  your  making  those  state- 
ments? A.  I  told  Mr.  Denny — well,  in  the  first 
place,  I  denied  it,  and  the  last  time  that  I  talked  with 
Mr.  Denny  I  told  him  the  truth. 

Q.  Did  you  tell  Mr.  Denny  why  you  were  then 
telling  the  truth?  A.  I  told  Mr.  Denny  that  I  told 
the  truth  because  I — I  forget  now. 

Q.  Do  you  recall  what  you  told  him  in  that  re- 
gard? A.  Yes,  I  told  Mr.  Denny  that  the  reason 
why  I  told,  why  I  denied  it,  was  because  I  was  afraid 
that  they  would  send  my  wife  and  children  back  to 
the  Philippines. 

Q.  Did  you  have  any  other  conversation  with 
Mr.  Denny  along  that  subject?     A.     Yes. 
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O  Just  tell  us  what  von  said  to  him  and  what  he 
said  to  you.  A.  Well.  1  don't  remember  now.  I 
talked  to  Mr.  Denny  about — T  don't  remember  now. 
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O.  Did  you  relate  to  Mr.  Denny  in  substance  the 
same  thin.s:  that  you  have  testified  to  here?     A.     Yes, 

sir.  ■ 

Mr.  Kolts:     Thank  you.     You  may  cross-examine. 

Cross-Examinaiion 
By  Mrs.  Bulgrin: 

O.  Mr.  Llanos,  you  say  you  were  a  member  of 
the  Philippine  guerrillas?     A.     Yes,  sir. 

Q.  How  long  were  you  so  engaged?  A.  About 
two  years  and  a  half. 

O.  What  were  the  dates  involved?  A.  Well,  I 
could  not  recall  now  but  I  have  the  papers  in  the 
house.    It  is  1943  or  something. 

Q.     To  1945?     A.     1945. 

O.  To  your  best  knowledge,  can  you  give  an  esti- 
mate of  how  many  of  your  people  were  so  engaged 
in  guerrilla  activities  at  that  time?  A.  Well,  so 
many  T  could  not  recall. 

O.  Would  you  say  that  most  of  your  people  over 
there  were  engaged  in  guerrilla  action?  A.  Not 
most  of  them.  J 

O.  A  great  number  of  them  were  engaged  in  guer- 
rilla activities?   [34]      A.     Yes,  ma'am. 

Q.  Well,  in  May,  1945,  Mr.  Llanos,  were  the 
Japanese  still  on  the  Philippine  Islands?  A.  Yes, 
ma'am. 

Q.  Were  there  a  great  number  of  them  left?  A. 
Yes.  ma'am.  Heavy  fighting  was  still  going  on  when 
I  left. 

Q.  Up  in  the  hills  or  what?  A.  Right  in  the 
city. 
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Q.     Right  in  the  city?     A.     Yes,  ma'am. 

Q.     That  was  in  1945?     A.     1945. 

O.  What  else  did  you  do  during  the  time  you  were 
in  the  guerrillas,  Mr.  Llanos?  A.  Fight  against  the 
Japanese. 

O.  Was  that  a  full-time  occupation  or  is  that 
something  you  carried  on  as  a  sideline?  A.  Well, 
that  was  during  our  war  time. 

Q.  You  say  you  worked  for  a  big  company  over 
there?     A.     Yes,  ma'am;  that  was  1940. 

Q.     In  1940?     A.    Yes. 

Q.  Did  you  terminate  your  work  there  or  did  you 
continue  working  in  this  company?  [35]  A.  No, 
ma'am. 

O.  You  ended  your  work  there?  A.  Yes, 
ma'am. 

Q.  You  stopped  working  there?  A.  Stopped 
working. 

Q.  Mr.  Llanos,  you  were  examined  sometime  in 
May,  1945,  by  the  American  Army,  by  the  Army 
authorities,  on  the  Philippine  Islands,  is  that  right? 
A.     That  is  right. 

Q.  In  regard  to  your  going  back  to  the  United 
States?     A.     Yes,  ma'am. 

Q.  The  American  forces  were  occupying  that 
region  at  the  time,  were  they  not?  A.  Some  part, 
some  parts  not. 

Q.  Were  they  occupying  the  region  in  which  you 
lived,  your  wife  and  children  lived?  A.  No,  they 
didn't  at  that  time. 

Q.  Was  there  any  possibility  of  your  wife  and 
children  moving  to  a  region  which  was  protected  by 
the  Army  authorities?     A.     No. 

Q.  You  say,  Mr.  Llanos,  that  you  were  examined 
in  San  Francisco  and  you  again  denied  your  prior 
record,  is  that  right?     A.     Yes,  ma'am.   [36] 
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O.  And  that  you  denied  it  again  before  Inspector 
Denny?     A.     ^'cs,  ma'am. 

O.  And  the  time  you  made  your  first  denial,  Mr. 
Llanos,  did  you  have  two  children?     A.    ^'es.  ma'am. 

O.  How  old  were  they?  A.  The  oldest  one  is 
six  and  the  other  one  is — no.  I  make  a  mistake. 
What  was  the  question,  please? 

The  Court:  Did  you  have  two  children,  and  how 
old  were  they — when,  counsel? 

Mrs.   Bulf^rin:     In  1945. 

The  Witness:     I  only  have  one  in  1945. 
By  Mrs.  Bulgrin: 

Q.     You  only  had  one  child  in  1945?     A.    Yes. 

O.     What  city  did  you  live  in?     A.     Manila. 

Q.     In  Manila?     A.     Right  in  Manila. 

O.  And  you  say  there  was  fighting  in  Manila? 
A.     That  is  right. 

O.  Between  the  Japanese  and  the  Americans?  A. 
Yes,  ma'am. 

Mrs.  Bulgrin :     That  will  be  all. 

Mr.  Kolts:     Nothing  further.  [37] 

The  Court:     Step  down. 

(Witness  excused.)     fTr.  of  R.  pp.  23-33.] 

[Excerpts  from  Government's  Exhibit  No.  1]  : 

"O.  Did  you  go  to  an  American  Consul  and  get  a 
visa?     A.    No,  I  didn't. 

Q.  Have  you  ever  been  legally  admitted  to  the 
United  States  on  presentation  of  an  immigration  visa  ? 
A.     No. 

Q.  Have  you  ever  paid  a  head  tax  to  be  legally 
admitted  to  the  United  States  for  permanent  resi- 
dence? A.  I  paid  $8.00.  I  don't  know  if  that  was 
head  tax. 

Q.  When  was  that?  A.  In  May,  1945,  I  paid 
$8.00,  I  think  it  was  alien  tax. 

Q.  Have  you  ever  been  refused  admission  to  the 
United  States?     A.     No. 
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O.  Did  you  ever  try  to  come  in  and  have  the  Offi- 
cers send  you  back?     A.     No. 

0.  Exhibit  No.  4  is  Form  1-404,  Certificate  of 
Admission  of  Alien,  recording  your  arrival  and  ad- 
mission at  San  Francisco  from  the  "Monterey"  on 
May  26,  1945,  at  which  time  you  were  accompanied 
by  your  wife  and  son,  indicates  that  you  were  ad- 
mitted then  for  a  visit  of  one  year.  Is  that  right? 
A.     Yes. 

O.  And  after  that  you  shipped  out  on  the  "Ad- 
miral Capps"?     A.     No,  first  it  was  the  "Buchanan." 

Q.  And  then?  A.  I  stayed  here  and  then  I  got 
a  notice  I  had  to  ship  out. 

Q.  Where?  A.  I  got  a  notice  I  had  to  go  out 
of  the  country,  at  San  Francisco. 

Q.  Then  what?  A.  That  is  why  I  joined  the 
"Admiral  Capps."  I  thought  the  boat  would  go  to 
the  Philippine  Islands. 

Q.  Now,  Exhibit  No.  4,  which  we  have  identified 
previously,  showing  you  to  have  arrived  in  San  Fran- 
cisco in  May  of  1945,  indicates  that  you  had  never 
before  lived  in  the  United  States.  Is  that  right?  A. 
Yes. 

Q.     You  never  lived  here?     A.    No. 

Q.  Have  you  ever  been  arrested  and  deported  out 
of  the  United  States?     A.     No. 

Q.  Have  you  ever  been  arrested  and  convicted  of 
any  crimes  either  here  or  in  the  Philippine  Islands, 
or  elsewhere?     A.    No. 

O.  Do  you  recall  shortly  after  you  first  came  to 
the  United  States  in  1945,  and  to  be  exact,  on  Septem- 
ber 11,  1946,  you  made  a  statement  before  Inspector 
Young  in  this  office?     A.     I  think  so. 

O.  I  show  you  the  original  of  the  statement  made 
on  September  11,  1946,  in  Los  Angeles  by  Adriano 
Llanos-Sinarillos,  and  ask  you  to  read  that  and  state 
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if  that  is  triK'  and  correct?  Statement  read  by  re- 
spondent and  returned  to  the  Presiding  Inspector.) 
A.     Yes,  sir. 

Q.  A  copy  of  the  transcript  of  the  sworn  state- 
ment which  you  have  made  and  acknowledged  as  be- 
ing correct,  dated  September  11,  1946,  is  made  a  part 
of  the  record  in  your  hearing  and  marked  Exhibit  14. 
Any  objection?     A.     No. 

O.  Now  you  recall  on  that  occasion  when  asked 
'Have  you  registered  under  the  Alien  Registration 
Act  of  1940'  and  you  said,  'Yes,  my  Alien  Registra- 
tion Receipt  Card  number  is  6299053';  will  you  com- 
l^arc  that  number  with  the  number  on  the  alien  re- 
ceipt card  you  have  shown  here  this  morning?  A. 
No.  6299053. 

Q.  When  did  you  register  under  the  Act  of  1940? 
A.    Shortly  after  I  came  here. 

Q.  Do  you  recall  you  were  then  fingerprinted  on 
that  occasion?     A.     Yes,  sir. 

Q.  Do  you  recall  on  February  10th  of  this  year 
when  I  served  you  with  the  Warrant  of  Arrest  you 
were  also  fingerprinted?     A.     Yes. 

O.  I  show  you  at  this  time,  and  asked  you  to  ex- 
amine Form  T-2  of  the  Federal  Bureau  of  Investiga- 
tion, dated  February  19,  1948,  relating  to  one  Eddie 
Sinarillos,  Adrian  Llanos,  Adrian  S.  Llanos,  Adie 
Lanos  Sikirillos,  and  other  names,  and  then  state  if 
that  is  your  record?  (Respondent  examines  Form 
T-2  and  then  returns  it  to  Presiding  Inspector.)  A. 
^'es,  that  is  my  record.  But  please  don't  tell  my  wife 
because  she  would  spring  a  fit. 

Q.  Now  this  record  indicates  that  in  1932  at  Los 
Angeles,  California,  you  were  placed  on  probation  on 
the  charge  of  Burglary.  Is  that  correct?  A.  Cor- 
rect, but — 
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O.  The  record  also  indicates  that  you  have  been 
convicted  on  several  occasions,  once  in  Portland,  Ore- 
gon, and  again  in  Los  Angeles —  A.  In  Seattle, 
Washington,  I  was  never  convicted  there,  it  was  the 
other  fellow. 

Q.  Now,  I  show  you,  at  this  time,  a  complaint 
filed  in  the  Municipal  Court  of  the  State  of  Oregon 
for  the  City  of  Portland,  County  of  Multnomah,  on 
the  22nd  day  of  March  in  the  year  1935,  wherein  it 
is  charged  that  one  Adrian  Llanos  and  Eddie  Burges 
on  the  15th  day  of  March  in  1935,  in  the  City  of  Port- 
land, County  of  Multnomah,  State  of  Oregon,  then 
and  there  being,  did  then  and  there  unlawfully  take, 
steal  and  carry  away  certain  personal  property,  to- 
wit:  3  Japanese  Kimonas,  3  sashes,  1  ladies  fur  coat 
of  a  value  of  $34.00,  the  property  of  Roy  Akiyama, 
and  a  Judgment  in  the  related  file,  dated  the  22nd 
day  of  March,  1935,  on  a  plea  of  guilty  to  the  charge 
of  Petit  Larceny,  sentenced  to  serve  365  days  in  a 
Multnomah  Jail,  and  ask  you  to  examine  that  record 
and  then  state  whether  that  relates  to  you.  (Record 
examined  by  respondent  and  returned  to  Presiding 
Inspector.)     A.    That  is  right. 

Q.  How  did  you  plead  to  that  offense  in  Port- 
land in  1935,  guilty  or  not  guilty?  A.  The  other 
fellow  pleaded  guilty,  so  I  had  to  also. 

Q.     You  did  plea  guilty?     A.    Yes. 

Q.  Were  you  guilty?  A.  I  was  not  guilty  of 
the  case,  but  I  pleaded  guilty. 

By  Presiding  Inspector: 

A  certified  copy  of  the  Judgment,  dated  the  22nd 
day  of  March,  1935,  vv^ill  be  made  a  part  of  the  record 
of  your  hearing  and  marked  as  Exhibit  15,  together 
with  a  copy  of  a  transmittal  letter  dated  March  31, 
1948,  signed  D.  W.  Tomlinson,  Officer  in  Charge, 
Portland,  explaining  the  absence  of  the  copy  of  com- 
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l)laint  at  the  present  time,  but  inasmuch  as  original 
certified  copy  of  the  complaint  filed  on  the  22nd  day 
of  March.  1935.  is  included  in  the  record  of  a  prior 
hearing  contained  in  file  A-6299053,  it  is  included  in 
your  record  of  hearing  by  reference. 

Copy  of  T-2,  which  you  have  examined  and  state 
relates  to  you,  will  be  made  a  part  of  the  record  of 
hearing  in  your  case  and  marked  Exhibit  16. 
Presiding  Inspector  to  Respondent: 

O.  You  were  also  convicted  in  the  city  of  Los  An- 
geles, were  you  not?     A.    Yes,  sir. 

Q.     In  what  year  was  that?     A.     In  1937. 

O.     Were  you  charged  with  Burglary?     A.     Yes. 

O.  I  show  you  at  this  time  a  certified  photostatic 
copy  of  an  Information  filed  in  the  Superior  Court 
of  the  State  of  California,  County  of  Los  Angeles, 
No.  68462  in  an  action  styled  The  People  of  the  State 
of  California,  Plaintiff  vs.  Adrian  Llanos,  Defend- 
ant, on  the  22nd  day  of  June.  1937',  charging  the  de- 
fendant Adrian  Llanos  with  the  crime  of  Burglary, 
a  felony,  in  that  on  the  7th  day  of  June,  1937,  at  and 
in  the  County  of  Los  Angeles,  State  of  California, 
did  willfully,  unlawfully  and  feloniously  enter  the 
house  and  building  occupied  by  one  Mrs.  Lily  White, 
in  the  City  of  Los  Angeles,  County  and  State  afore- 
said, with  the  intent  then  and  there  and  therein  to 
unlawfully  and  feloniously  commit  theft,  and  a  Judg- 
ment of  Court  entered  on  the  21st  day  of  July,  1937, 
wherein  it  is  shown  that  Adrian  Llanos,  having 
pleaded  guilty  to  the  offense  of  Burglary,  a  felony,  as 
charged  in  the  Information,  be  punished  by  imprison- 
ment in  the  State  Prison  of  the  State  of  California  at 
San  Quentin  for  the  term  prescribed  by  law,  which  I 
ask  you  to  examine  and  then  state  whether  that  rec- 
ord relates  to  you.  (These  documents  examined  by 
respondent  and  returned  to  the  Presiding  Inspector.) 
A.     Yes. 
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O.  How  did  you  plead  to  that  offense?  A.  Be- 
cause I  had  to  plead  Ruilty,  I  was  advised  to  do  so 
by  the  attorney,  he  told  me  to. 

O.     Did  you  plead  guilty?     A.     Yes. 

Q.  Were  you  guilty?  A.  So  far  as  I  know  I 
was  an  accomplice. 

O.  Did  you  enter  the  house  of  Mrs.  Lily  White? 
A.  It  was  the  other  boy,  but  I  was  the  one  picked 
up. 

O.  Where  were  you  picked  up?  A.  Right  near 
the  house. 

Q.     Were   you    in    the   house   or    out   of    it?     A. 
Right  in  the  Court. 
By  Presiding  Inspector: 

Now  a  copy  of   the  certified  photostatic  copy  of 
Court  Record,  which  you  have  examined  and   state 
relates  to  you,  is  made  a  part  of  the  record  of  your 
hearing,  and  marked  Exhibit  17. 
Presiding  Inspector  to  Respondent : 

Q.  An  examination  of  Exhibit  16,  indicates  that 
in  1937,  after  having  been  convicted  you  were  im- 
prisoned at  San  Quentin.  Is  that  right?  A.  Yes, 
sir. 

Q.  That  imprisonment  was  a  term  fixed  for  15 
years,  or  five  years  to  life,  is  that  right,  that  is,  the 
statutory  term  was  5  years  to  life,  and  was  fixed  for 
15  years  for  the  Parole  Board.  A.  I  got  out  in 
less  than  five  years. 

Q.  How  were  you  released  from  San  Quentin? 
A.     I  was  paroled  to  the  Philippines. 

O.  As  a  matter  of  fact  you  were  paroled  to  the 
Immigration  Service  for  deportation,  were  you  not? 
A.     Yes. 

Q.     And  you  were  deported?     A.    Yes. 

Q.  Were  you  accorded  a  hearing  by  Immigration 
Officers  while  confined  at  San  Quentin?  A.  Yes, 
I  had  a  hearing. 
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Q.  And  it  was  after  that  hearing  you  were  taken 
from  San  Quentin  and  placed  aboard  a  ship  and  re- 
moved from  the  United  States  by  the  Immigration 
Service?     A.     Yes. 

Q.  Do  you  recall  when  you  were  taken  from  San 
Quentin  and  placed  aboard  the  ship?  A.  Yes,  that 
was  on  the  'President  Coolidge.' 

O.     In  what  year  was  that?     A.     In  1940. 

O.  I  show  you  at  this  time  the  Warrant  of  De- 
portation issued  on  the  29th  day  of  August,  1938,  on 
Central  Office  File  No.  55972/550,  San  Francisco 
number  12020/28134,  wherein  it  is  directed  that 
Adrian  Llanos  or  Adriana  Llano  or  Adrian  Llanos 
who  entered  the  United  States  at  Astoria,  Oregon,  on 
the  SS.  'West  Hixton'  on  the  4th  day  of  September, 
1926,  is  subject  to  deportation  under  Section  19  of 
the  Immigration  Act  of  February  5,  1917,  being  sub- 
ject thereto  under  the  following  provisions  of  law, 
to  wit:  The  Act  of  1917,  in  that  he  had  been  sentenced, 
subsequent  to  May  1,  1917,  to  imprisonment  more 
than  once  for  a  term  of  one  year  or  more  for  the  com- 
mission subsequent  to  entry  of  a  crime  involving 
moral  turpitude,  to  wit:  Petit  Larceny:  and  Bur- 
glary, first  degree.  Executed  on  the  reverse  to  show 
"Executed  February  14,  1940,  ex.  SS.  'President 
Coolidge,'  signed  W^illiam  A.  Motter,  Guard,  De- 
ported to  Manila,  P.  I.,'  and  ask  you  to  examine  this 
record  and  then  state  if  that  record  relates  to  you  and 
if  that  is  the  charge  on  which  you  were  deported. 
(Respondent  examines  the  record  and  returns  it  to 
the  Presiding  Inspector.)     A.     Yes. 

By  Presiding  Inspector: 

A  true  copy  of  the  Warrant  of  Deportation  which 
has  been  identified  and  shown  to  have  been  executed, 
will  be  made  a  part  of  your  record  of  hearing,  and 
marked  Exhibit  18. 
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Presiding  Inspector  to  Respondent: 

O.  Now,  as  I  understand  from  the  record,  a  hear- 
ing was  held  at  San  Quentin  while  you  were  confined 
there,  is  that  right?     A.     Yes.     *    *    *" 

As  stated  before,  the  primary  question  involved  is 
whether  or  not  a  recantation  in  the  same  proceedings  be- 
fore the  same  Tribunal  at  approximately  the  same  time 
constitutes  perjury. 

In  the  case  of  United  States  v.  N orris,  300  U.  S.  564, 
at  page  576,  the  Supreme  Court  of  the  United  States  in 
an  opinion  written  by  Mr.  Justice  Roberts  stated  as  fol- 
lows: 

"As  will  appear  by  scrutiny  of  the  cases  cited  in 
Note  No.  1,  the  laws  of  the  Federal  Courts  have  not 
dealt  with  the  question  often  and,  while  their  opin- 
ions may  not  be  entirely  consonant,  it  may  be  said 
that  they  preponderate  against  the  respondent's  con- 
tention." 

The  facts  in  the  case  of  United  States  v.  Norris,  supra, 
can  be  distinguished  from  those  in  the  within  case  in  that 
in  the  Norris  case  the  appellant  testified  before  the  Grand 
Jury  on  one  day  and  recanted  his  testimony  on  the  next 
day.    His  conviction  was  affirmed  by  the  Supreme  Court. 

The  only  cases  which  support  the  Norris  decision  are 
the  cases  of  United  States  v.  Hirsch,  136  F.  2d  976 
(1943),  which  case  can  be  distinguished  by  reason  of 
the  fact  that  the  testimony  alleged  to  be  perjurous  was 
given  on  June  12,  1942  and  recantation  took  place  on 
October  2,  1942.  The  case  of  In  re  Schnahlc,  61  Fed. 
Supp.  386  (1945),  is  not  in  point  inasmuch  as  the  only 
question  involved  was  whether  or  not  there  was  a  fraud 
perpetrated   in   an   application    in   a   bankruptcy   hearing. 
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In  this  case  the  perjurous  statements  were  made  on  Au- 
gust 8,  1944  and  a  recantation  was  made  on  September  21, 
1944_  I'roni  a  i)erusal  of  the  above  authorities,  it  is  read- 
ily seen  that  in  each  decision  the  Court  was  not  con- 
fronted with  an  immediate  retraction  l)ut  in  each  case 
there  was  a  material  difference  of  time  between  the  mak- 
ing of  the  alleged  perjurous  statement  and  the  recanta- 
tion. 

The  case  of  People  v.  Gillette,  126  App.  Div.  665,  111 
N.  ^'.  Supp.   13v3,  states  as  follows: 

"Immediately  thereafter  and  without  leaving  the 
witness  stand,  he  stated  that  he  had  received  from 
time  to  time  from  certain  officers  of  the  Insurance 
Company     ..."  ■ 

Mr.  Justice  McLaughlin  speaking  for  the  Court,  stated 

as  follows : 

"But  I  do  not  choose  to  rest  my  conclusion  on 
this  ground  alone.  Even  if  it  assumed  that  the  an- 
swers were  false  and  made  with  the  intention  of 
misleading  or  deceiving,  an  indictment  for  perjury 
could  not  be  predicated  thereon,  inasmuch  as  imme- 
diately thereafter  he  fully  explained  the  nature  of 
the  account  and  the  source  from  which  the  fund  came. 

"A  judicial  investigation  or  trial  has  for  its  sole 
object  the  ascertainment  of  the  truth  that  justice 
may  be  done.  It  holds  out  every  inducement  to  a 
witness  to  tell  the  truth  ])y  inflicting  severe  penalties 
u]K)n  those  who  do  not.  This  inducement  would  be 
destroyed  if  a  witness  could  not  correct  a  false  state- 
ment except  by  running  the  risk  of  being  indicted 
and  convicted  for  perjury." 
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This  is  the  nearest  case  in  factual  points  that  counsel  have 
been  able  to  find. 

The  above  case  was  noted  and  approved  but  the  Court, 
after  an  analysis  of  the  facts,  found  that  the  cases  were 
not  similar. 

The  law  encourages  the  correction  of  an  erroneous 
and  even  intentionally  false  statement  on  the  part  of  a 
witness  and  perjury  will  not  be  predicated  on  such  state- 
ments when  the  witness,  before  the  submission  of  the  case 
fully  corrects  his  testimony. 

People  V.  Brill,  100  Misc.  Rep.  92,  165  N.  Y.  Supp. 
65. 

Wherefore  appellant  prays  for  reversal  of  the  judg- 
ment, with  instructions  to  the  trial  court  to  acquit  said 
appellant. 

Respectfully  submitted, 

Donald  Kolts, 
Oral  R,  Finch, 

Attorneys  for  Appellant. 
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APPELLEE'S  BRIEF. 


Jurisdictional  Statement. 

The  offense  in  this  case  was  charged  in  the  indictment 
pursuant  to  the  provisions  of  Title  8,  Section  152  of  the 
United  States  Code  [T.  2].  Said  indictment  was  filed  on 
October  6,  1948  [T.  3].  The  District  Court  had  jurisdic- 
tion of  the  cause  under  Title  18,  Section  3231,  effective 
September  1,  1948,  which  confers  on  the  District  Courts 
original  jurisdiction  of  "all  offenses  against  the  laws  of  the 
United  States." 

The  oft'ense  charged  was  committed  in  the  County  of 
Los  Angeles,  State  of  California  [T.  2].  On  the  25th  day 
of  October,  1948,  the  appellant  appeared  before  the  Dis- 
trict Court  for  the  Central  Division  of  the  Southern  Dis- 
trict of  California  for  arraignment  and  plea  [T.  3],  and 
entered  a  plea  of  not  guilty  [T.  4].     Thereafter  on  No- 
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vember  26,  1949,  the  cause  was  tried  by  the  Court  [T.  5, 
6]  pursuant  to  a  waiver  of  jury  signed  by  apf>ellant  on 
said  date  and  filed  on  November  28,  1948  [T.  4,  5].  The 
appellant  was  found  guilty  of  the  offense  alleged  in  the 
indictment  and  on  December  20,  1948,  was  sentenced 
[T.  7,8].  A  Notice  of  Api:>eal  was  filed  on  December  20, 
1948  [T.  8.  9].  and  the  appeal  perfected  thereafter  [T.  9, 
10.11,12,13]. 

This  Court  has  jurisdiction  under  the  provisions  of 
Title  28,  Section  1291  of  the  United  States  Code. 

Statement  of  Facts. 

Previous  to  April  20,  1948,  the  appellant  filed  with  the 
Immigration  and  Naturalization  Service  [T.  33]  Service 
Form  1-256,  entitled.  Submission  to  Deportation  Process 
and  Application  for  Suspension  of  Deportation,  and  Form 
1-55,  entitled.  General  Information  Form  [T.  15,  34,  35]. 
Therefore,  pursuant  to  the  provisions  of  8  C.  F.  R.  150.10, 
a  warrant  of  arrest  was  issued  for  the  appellant  by  United 
States  Immigrant  Inspector  Lewis  A.  Denny  [T.  15,  33]. 
On  April  20,  1948,  a  hearing  was  held  to  determine 
whether  the  Attorney  General  would  exercise  his  discretion 
to  suspend  deportation  of  the  appellant  [T.  15,  33].  Pre- 
siding Inspector  Denny  administered  the  oath  to  the  appel- 
lant [T.  16,  34].  Subsequently,  during  the  course  of  that 
hearing,  the  appellant  testified  that  he  had  never  lived  in 
the  United  States  before  May  of  1945,  that  he  had  never 
been  arrested  and  deported  out  of  the  United  States  and 
that  he  had  never  been  arrested  and  convicted  of  any 
crimes  either  here  or  in  the  Philippine  Islands,  or  elsewhere 
fT.  46].  However,  shortly  after  he  so  testified,  he  was 
asked  to  examine  a  certain  Federal  Bureau  of  Investiga- 
tion   record,    Form    T-2,    which    related    to    one    Eddie 


1 


— 3— 

Sinarillos,  also  known  as  Adrian  Llanos,  Adrian  S.  Llanos, 
Adie  Llanos  Sikirillos  and  other  names  [T.  47],  and  other 
documents  which  indicated  that  he  had  been  convicted 
in  Los  Angeles,  California  and  Portland,  Oregon  of  the 
crime  of  burglary.  It  was  further  revealed  that  in  1937 
he  had  been  imprisoned  in  San  Quentin  on  a  sentence  of 
five  years  to  life  [T.  47,  48,  49,  50,  51].  When  he  exam- 
ined these  papers  he  admitted  that  they  related  to  him  and 
the  facts  contained  therein  were  his  record  [T.  27,  29,  47]. 

When  the  above  mentioned  warrant  of  arrest  had  been 
served  on  the  appellant  by  Inspector  Denny,  he  was  finger- 
printed, and  these  fingerprints  were  submitted  to  the  Fed- 
eral Bureau  of  Investigation.  In  response,  the  said  Form 
T-2  came  back  showing  his  record  of  arrests  [T.  21]. 
Thus  the  appellant,  through  the  fingerprints,  was  definitely 
proved  to  be  the  same  person  as  described  in  the  Federal 
Bureau  of  Investigation  file. 

The  appellant  further  admitted  in  that  hearing  that  after 
he  was  released  from  San  Quentin  he  was  paroled  to  the 
Immigration  Service  for  deportation.  Thereafter,  he  was 
deported  on  or  about  February  7,  1940,  pursuant  to  a 
Warrant  of  Deportation  issued  on  the  29th  day  of  August, 
1938.  This  admission  came  after  he  inspected  said  War- 
rant of  Deportation  and  Form  535,  entitled,  Description 
of  Person  Deported,  handed  to  him  by  Inspector  Denny 
[T.  51,  52,  53].  It  also  developed  during  the  trial  of  this 
case  that  before  the  hearing  of  April  20,  1948  took  place, 
he  had  been  examined  in  Manila  by  the  American  Army 
Consul  in  May,  1945,  by  the  immigration  officials  upon  his 
arrival  in  Hawaii,  and  again  by  the  immigration  officials 
in  San  Francisco  and  on  those  three  occasions  he  made  the 
same  false  statements  upon  which  this  indictment  is  predi- 
cated [T.  28,  29]. 


Question  Involved. 

Whether  or  not  correction  of  false  testimony  in  the 
same  hearing  in  which  it  was  uttered  will  expunge  the 
witness  of  perjury. 

Argument. 

The  only  question  involved  in  this  appeal  is  whether  or 
not  correction  of  false  testimony  in  the  same  hearing  in 
which  it  was  uttered  will  expunge  the  witness  of  perjury. 
The  recognized  leading  case  on  this  subject  is  U.  S.  v. 
A' orris,  300  U.  S.  564.  In  that  case  the  defendant  testified 
falsely  before  a  Senate  Sub-Committee.  After  the  con- 
clusion of  his  testimony,  the  Sub-Committee  adjourned 
until  the  following  day  when  several  other  witnesses  were 
examined.  The  defendant  was  present  and  after  hearing 
one  of  the  witnesses  testify  he  asked  and  was  granted  per- 
mission to  return  to  the  stand.  He  then  told  the  truth 
about  the  matter  under  investigation.  Thereafter,  he  was 
indicted  for  perjury  under  Section  125  of  the  Criminal 
Code  and  convicted  by  the  District  Court.  The  Court  of 
Appeals  reversed  the  conviction  and  the  case  went  up  to 
the  Supreme  Court  on  certiorari.  In  reversing  the  decision 
of  the  Court  of  Appeals,  the  Supreme  Court  stated : 

"We  come  to  the  substantial  question  which  moved 
us  to  grant  the  writ  of  certiorari.  *  *  *  ^phe  re- 
spondent admitted  he  gave  intentionally  false  testi- 
mony on  September  22d.  His  recantation  on  the  fol- 
lowing day  cannot  alter  this  fact.  He  would  have  us 
hold  that  so  long  as  the  cause  or  proceeding  in  which 
false  testimony  is  given  is  not  closed,  there  remains 
a  locus  pooiiicntiac  of  which  he  was  entitled  to  and 
did  avail  himself.  The  implications  and  results  of 
such  a  doctrine  prove  its  unsoundness.  Perjury  is  an 
obstruction  of  justice;  its  perpetration  well  may  af- 
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feet  the  dearest  concerns  of  the  parties  before  a  tri- 
bunal. DeHberate  material  falsification  under  oath 
constitutes  the  crime  of  perjury,  and  the  crime  is  com- 
plete when  a  witness's  statement  has  once  been  made. 
It  is  argued  that  to  allow  retraction  of  perjured  testi- 
mony promotes  the  discovery  of  the  truth  and,  if 
made  before  the  proceeding  is  concluded,  can  do  no 
harm  to  the  parties.  The  argument  overlooks  the 
tendency  of  such  a  view  to  encourage  false  swearing 
in  the  belief  that  if  the  falsity  be  not  discovered  be- 
fore the  end  of  the  hearing  it  will  have  its  intended 
effect,  but,  if  discovered,  the  witness  may  purge  him- 
self of  crime  by  resuming  his  role  of  witness  and 
substituting  the  truth  for  his  previous  falsehood.  It 
ignores  the  fact  that  the  oath  administered  to  the 
witness  calls  on  him  freely  to  disclose  the  truth  in  the 
first  instance  and  not  to  put  the  court  and  the  parties 
to  the  disadvantage,  hindrance,  and  delay  of  ultimately 
extracting  the  truth  by  cross-examination,  by  ex- 
traneous investigation  or  other  collateral  means." 

The  court  then  went  on  to  discuss  the  authorities  which 
the  respondent  set  forth  to  support  his  position.  Among 
the  cases  which  the  court  refused  to  follow  was  People  i'. 
Gillette,  126  App.  Div.  665,  111  N.  Y.  Supp.  333,  which 
the  appellant  in  this  case  has  cited  in  his  opening  brief. 
The  court  concluded  as  follows : 

"The  plain  words  of  the  statute  and  the  public 
policy  which  called  for  its  enactment  alike  demand  we 
should  hold  that  the  telling  of  a  deliberate  lie  by  a 
witness  completes  the  crime  defined  by  the  law.  This 
is  not  to  say  that  the  correction  of  an  innocent  mis- 
take, or  the  elaboration  of  an  incomplete  answer,  may 
not  demonstrate  that  there  was  no  wilful  intent  to 
swear  falsely.     We  have  here  no  such  case." 


A  careful  scrutiny  of  the  law  reviews  reveals  that  the 
unanimous  opinion  among  the  writers  dealing  with  the 
subject  is  that  the  decision  of  the  Norris  case  covers  the 
situation  where  false  testimony  is  immediately  retracted. 

In  23   Va.  Law  Review,   page  947,   this  opinion   was 

expressed  as  follows:  \ 

"The  court  in  the  instant  case  refused  to  extend 
the  rule  that  immediate  correction  of  false  testimony 
will  condone  the  crime.  The  result  seems  to  be  a 
sound  application  of  the  plain  words  of  the  statute 
and  of  public  policy  which  demands  that  the  crime  of 
perjury  be  complete  on  giving  of  the  false  testimony 
and  nothing  thereafter  can  alter  the  situation."  i 

In  51  Harvard  Law  Review,  155-156,  the  writer  stated 
that  the  decisions  in  certain  cases  including  People  v. 
Gillette,  supra,  and  Brannen  v.  State,  94  Fla.  656,  114  So. 
429,  were  grounded  on  the  assumption  that  a  witness  will 
thereby  be  more  often  induced  to  correct  false  testimony. 

"Since,  however,  the  perjuror  will  not  usually  re- 
tract unless  his  false  testimony  has  been  first  demon- 
strated, retractions  thus  induced  will  be  of  little  value 
in  furthering  the  administration  of  justice.     *     *     * 

"Certain  courts  *  *  *  have  argued  that  the 
truth  will  be  more  often  produced  and  the  dignity  of 
the  court  better  protected  by  denying  the  escape  of 
recantation  to  any  perjuror  who  has  deliberately  mis- 
led the  court.  Loiibriel  v.  U.  S.,  9  F.  2d  807,  and 
Martin  v.  Miller,  4  Mo.  47  (1835).  Although  the 
facts  of  the  Norris  case  can  be  distinguished  from  the 
Gillette  case,  the  opinion  of  the  Norris  case  is  suffi- 
ciently broad  to  deny  effect  to  any  recantation.  In 
adopting  this  view,  the  court  has  followed  the  general 
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principle  that  prosecution  for  a  crime  may  not  be 
averted  by  subsequent  reparation.  Savitt  v.  U.  S., 
59  F.  2d  541,  C.  C.  A.  3rd  (1932)."  (Italics  sup- 
plied.) 

In  17  Nebraska  Law  Bulletin^  224  and  225,  we  again 

find  the  conclusion  announced  in  the  two  previous  articles 

concerning  the  decision  of  the  N orris  case: 

"The  conviction,  however,  is  entirely  in  keeping 
with  the  established  and  traditional  stand  taken  upon 
any  criminal  act,  namely,  that  once  the  deed  is  done 
the  offense  is  complete  and  retraction  and  restitution 
will  neither  nullify  the  act  or  excuse  the  actor.  Savitt 
V.  United  States,  59  Fed.  2d  541.  Perjury  is  no  dif- 
ferent from  any  other  crime  in  this  respect.  The 
crime  is  complete  once  the  witness  perjured  himself 
and  retraction  even  during  the  same  trial  will  not  ob- 
viate the  charge.  Martin  v.  Miller  (1935),  4  Mo.  47, 
28  Am.  Dec.  342 ;  Seymour  v.  United  States,  C.  C.  A. 
8th  (1935),  77  F.  2d  577." 

See  also,  76  University  of  Pennsylvania  Lazv  Review 
751,  for  a  criticism  of  Brannen  v.  State,  supra,  and  the 
rule  that  the  crime  of  perjury  is  condoned  if  correction  is 
made  immediately  and  as  a  part  of  the  same  examination. 

In  the  recent  case  of  Meyers  v.  United  States,  171  F. 
2d  800,  805  (1948),  (writ  of  cert.  den.  Feb.  14,  1949), 
the  Court  of  Appeals  for  the  District  of  Columbia  stated 
simply : 

"The  crime  of  perjury  is  not  removed,  the  Supreme 
Court  has  said,  by  the  fact  that  the  perjurer  later  in 
the  proceedings  tells  the  truth;  that  is  to  sav,  retrac- 
tion following  perjury  does  not  destroy  its  criminality. 
United  States  v.  N orris     *     *     *." 
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In  his  opening  brief  at  page  21,  tlie  appellant  states  that 
the  case  /;/  re  Schuablc.  61  Fed.  Supp.  386  (1945),  is  not 
in  j)()int.  However,  at  i)age  395  the  court  in  that  case 
adopted  the  findings  of  fact,  conclusions  of  law.  and  memo- 
randum of  a  referee  in  bankruptcy  which  considered  the 
subject  of  recantation  and  held  as  follows: 

"The  filing  of  the  amendment  in  this  case  does  not 
expunge  the  original  ofifense. 

"In  United  States  v.  N orris,  *  *  *  the  court 
held  that  a  witness  who  commits  perjury  cannot  purge 
himself  of  the  ofifense  by  subsequently  recanting  and 
that  the  crime  of  perjury  is  complete  when  a  false 
statement  has  once  been  made.  | 

"In  United  States  v.  Margolis,  3  Cir.,  138  F.  2d 
1002,  the  court  held  that  if  the  bankrupt's  original 
answer  at  a  hearing  before  a  referee  in  a  bankrutpcy 
proceeding  was  knowingly  false,  the  crime  of  making 
a  false  oath  in  a  bankruptcy  proceeding  was  complete 
and  it  could  not  be  expunged  by  a  subsequent  re- 
canting." 

In  this  case,  the  false  statements  were  not  made  uninten- 
tionally or  mistakenly  but  were  deliberately  and  wilfully  ut- 
tered [T.  27,  29,  30].  In  fact,  the  appellant  also  admitted 
making  the  same  false  statements  at  an  earlier  time  to  the 
American  Army  Consul  in  Manila,  to  immigration  offi- 
cials upon  his  arrival  in  Hawaii  and  again  when  he  was 
examined  in  San  Francisco  [T.  28,  29].  He  did  not  cor- 
rect his  story  in  Manila,  Hawaii,  or  in  San  Francisco  and 
the  only  reason  he  admitted  the  trutli  before  Inspector 
Denny  was  because  he  was  confronted  with  documents 
which  i)roved  the  falsity  of  his  testimony  [T.  23,  24,  47, 
48,49,  50,  51,  52j. 


In  People  v.  Gillette,  supra,  the  court  advanced  the  un- 
sound doctrine  that  the  inducement  to  tell  the  truth  would 
be  destroyed  if  the  witness  could  not  correct  a  false  state- 
ment in  the  same  hearing-  except  by  running-  the  risk  of 
being  indicted  for  perjury.  But  that  holding  is  not  an 
inducement  to  tell  the  truth;  on  the  contrary,  it  is  an  in- 
ducement not  to  tell  the  truth.  As  pointed  out  in  51  Har- 
vard Law  Reviezv  165-166,  supra,  a  perjurer  will  not 
usually  retract  unless  his  false  testimony  has  been  demon- 
strated, as  is  the  situation  in  United  States  v.  Norris, 
supra,  and  in  this  case.  What  merit  does  such  a  retrac- 
tion have,  when  the  witness  is  confronted  with  the  evidence 
which  completely  refutes  his  testimony.  There  is  nothing 
else  the  witness  can  do  but  recant.  The  above  mentioned 
article  further  calls  our  attention  to  the  practical  aspects 
of  the  rule  in  the  Norris  case : 

"The  harshness  of  this  rule  to  one  who  recants 
voluntarily  and  before  his  lie  is  revealed  will  be  miti- 
gated in  practice  by  the  discretion  of  prosecutors  and 
judges  and  well  known  reluctance  of  juries  to  convict 
of  perjury  unless  a  culpability  is  clear." 

At  present  in  our  courts  of  law,  it  appears  that  perjury 
is  so  common  that  it  is  almost  taken  for  granted.  It  has 
brought  some  courts  into  such  disrepute  that  many  people 
have  lost  faith  in  them.  Instead  of  winking  solicitously  at 
a  practice  which  strikes  at  the  very  foundations  of  our 
democratic  judicial  system,  it  is  time  that  we  take  to  task 
those  who  consider  the  oath  lightly.  We  cannot  afford  to 
pamper  the  perjurer.  He  must  realize  that  it  is  his  duty 
to  tell  the  truth  in  the  first  instance  when  testifying  under 
oath  and  that  no  subsequent  retraction  after  being  caught 
in  his  lie  will  cleanse  him  of  the  crime.  We  can  offer  no 
better  inducement  to  tell  the  truth. 


—10- 
Conclusion. 

It  is  respectfully  submitted  that  the  appeal  is  without 
merit  and  that  the  judgment  of  the  District  Court  should 
be  affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney; 

Ernest  A.  Tolin, 

Chief  Asst.  U.  S.  Attorney; 

Norman  W.  Neukom, 
Asst.  U.  S.  Attorney, 

Chief  of  Criminal  Division; 

Leila  F.  Bulgrin, 
Asst.  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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Jn  tlu-  District  Court  of*  the  United  States 

lor  tile  Soutlieru  District  of  California, 

Central  Division 

No.  7651-BH 

ANGEi.  L.  J^ACK, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA  and  LILLY 
PACK, 

Defendants. 

COMPLAINT  ON  INSURANCE  CONTRACT 

ISSUED  BY  THE  UNITED  STATES 

(With  Demand  for  Trial  ])y  Jury) 

Plaintiff  complains  of  defendants  and  alleges: 

I. 

That  this  action  is  founded  upon  the  National 
Service  Life  Insurance  Act  of  1940,  as  amended 
(Title  38,  Chapter  13,  U.S.  Code)  and  Sees.  445 
and  551  of  Title  38,  U.S.  Code. 

n. 

That  while  Clyde  A.  Pack  was  a  member  of  the 
armed  forces  of  the  defendant  United  States  of 
iVmerica,  he  applied  for  and  there  was  granted  to 
liini  ])y  said  defendant  $10,000  of  National  Service 
Life  Insurance  effective  March  6,  1944,  under  cer- 
tificate N-15,813,803,  for  which  he  designated  the 
defendant,  Lilly  Pack,  his  mother,  as  beneficiary, 
without  the  consent  of  plaintiff'.  [2] 
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III. 

That  said  Clyde  A.  Pack  died  on  or  about  June 
11,  1945,  and  that  at  all  times  from  and  after  the 
aforesaid  contract  of  insurance  was  granted  and 
issued,  as  aforesaid,  said  decedent  paid  all  of  the 
premiums  thereon  in  the  amounts  and  at  the  times 
as  provided  by  law  and  the  terms  of  said  contract. 

IV. 

That  plaintiff  and  the  deceased  insured,  Clyde  A. 
Pack,  were  married  in  Santa  Ana,  California,  on 
or  about  June  24,  1932,  and  that  at  all  times  there- 
after plaintiff  and  said  insured  were  and  continued 
to  be  husband  and  wife  until  such  status  was  ter- 
minated by  the  death  of  said  insured.  That  there 
were  two  children  as  the  issue  of  said  marriage, 
fco-wit:  Joanne  Pack  and  Dennis  Pack,  and  that 
both  of  them  have  survived  their  said  father. 

V. 

That  at  and  prior  to  June  24,  1932,  and  at  all 
times  thereafter  during  his  lifetime,  the  aforesaid 
Clyde  A.  Pack  was  a  resident  of  the  State  of  Cali- 
fornia, and  that  plaintiff*  at  all  such  times  was  a 
resident  of  said  State  and  now  is  a  resident  thereof 
and  of  the  Southern  District,  Central  Division  of 
said  State  and  a  resident  of  and  domiciled  in  the 
County  of  Los  Angeles  thereof. 

VI. 

That  plaintiff  is  informed  and  believes  and  upon 
such  information  and  belief  alleges  that  subsequent 
to  March  6,  1944,  and  during  his  lifetime,  said 
Clyde  A.  Pack  changed  the  beneficiary  under  all  of 
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the  aforesaid  insurance  to  plaintiff  and  designated 
plaintiff  the  sole  beneficiary  thereof. 

VII. 

That  the  defendant  Lilly  Pack  resides  in  Kirks- 
ville,  Missouri,  and  that  she  claims  an  interest  in 
and  to  said  [3]  insurance  contract  adverse  to  plain- 
tiff, h\\\  that  each  and  every  claim  of  said  defendant 
Lilly  Pack  is  wholly  without  ri^ht  and  subordinate 
to  the  claim  and  interest  of  plaintiff  in  and  to  the 
whole  of  the  said  insurance  and  the  entire  proceeds 
therefrom. 

VIII. 

That  heretofore,  and  subsequent  to  the  death  of 
the  aforesaid  insured,  plaintiff  made  a  written  claim 
and  demand  to  and  upon  the  defendant  United 
States  of  America  and  to  the  Veterans  Administra- 
tion thereof,  for  payment  of  the  proceeds  of  both 
of  said  contracts  and  the  aforesaid  entire  insurance, 
and  that  thereafter,  and  ])vior  to  the  commence- 
m(^nt  of  this  action,  to-wit,  on  August  25,  1947, 
said  defendant  and  its  Veterans  Administration,  in 
writing,  disagreed  with  plaintiff  and  refused  to  pay 
said  claim  or  any  part  thereof,  and  that  a  dis- 
agreement exists  between  plaintiff  and  said  de- 
fendant as  to  her  claim,  as  aforesaid. 

IX. 

That  plaintiff  has  employed  Sylvester  Hoffman 
&  Irving  G.  Bishop,  attorneys  at  law,  admitted  to 
practice  before  this  Court,  and  members  of  the 
State  Bar  of  California,  to  bring  and  prosecute  this 
action  and  has  incurred  an  obligation  to  pay  her 
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said  attorneys  a  reasonable  attorneys'  fee,  but  not 
to  exceed  the  amount  and  payable  in  the  manner  as 
provided  by  Title  38,  Sec.  551,  U.  S.  Code. 

For  a  further,  separate  and  second  cause  of  ac- 
tion, plaintiff  complains  of  defendants,  and  each 
and  both  of  them,  and  alleges: 

I. 

That  plaintiff  hereby  repeats  each  and  every  of 
the  allegations  in  paragraphs  I,  II,  III,  IV,  V,  VII, 
VIII  [4]  and  IX  of  here  first  cause  of  action  and 
incorporates  each  and  every  of  said  allegations,  by 
reference,  in  this,  her  second  cause  of  action. 

II. 

That  all  of  the  premiums  paid  by  said  insured, 
to- wit:  Clyde  A.  Pack,  were  paid  from  and  with 
community  property  of  said  insured  and  plaintiff. 

For  a  further,  separate  and  third  cause  of  ac- 
tion, plaintiff  complains  of  defendant  Lilly  Pack, 
and  alleges: 

I. 

That  plaintiff  hereby  repeats  each  and  every  of 
the  allegations  in  paragraphs  I,  II,  III,  IV,  V,  VII, 
VIII  and  IX  of  her  first  cause  of  action  and  in- 
corporates each  and  every  of  said  allegation,  by 
reference,  in  this,  her  third  cause  of  action. 

II. 

That  all  of  the  premiums  paid  by  said  insured, 
to-wit:  Clyde  A.  Pack,  were  paid  from  and  with 
community  property  of  said  insured  and  plaintiff. 

III. 

That  by  reason  of  the  foregoing  facts,  plaintiff 
became  the  owner  of  a  present,  existing  and  vested 
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interest  in  and  to  one-half  of  said  insurance  from 
the  issuance  and  effective  date  thereof  and  in  and 
to  onc-lialf  oi"  all  the  proceeds  therefrom  or  payable 
thereunder  and  that  in  the  event  any  of  sucli  pro- 
ceeds have  been  paid  to  the  defendant  Lilly  Pack, 
she  holds  one-half  of  the  same  in  trust  for  plaintiff 
and  if  she  receives  any  such  proceeds  thereafter, 
she  will  receive  and  hold  one-half  thereof  in  trust 
for  plaintiff,  and  that  as  to  one-half  of  all  sucli 
l)roceeds  which  said  defendant  has  or  may  here- 
after receive,  [5]  such  one-half  is  and  will  be  the 
property  of  plaintiff,  without  any  right,  title  oi* 
estate  therein  by  or  in  the  defendant  Tilly  Pack 
other  than  as  trustee  for  plaintiff'. 
Wherefore  plaintiff  prays  judgment: 

1.  Against  the  defendant  United  States  of  Amer- 
ica, for  all  installments  of  insurance  benefits  which 
have  accrued  and  which  may  hereafter  be  or  hv- 
come  payable  thereunder; 

2.  Determining  that  the  insured,  subsequent  to 
the  issuance  of  said  insurance,  designated  plaintiff 
as  beneficiary; 

3.  Determining  that  defendant  Lilly  Pack  has 
no  right,  title,  interest  or  estate  in  or  to  said  in- 
surance, whatsoever,  or  in  or  to  any  part  thereof; 

4.  Determining,  in  the  event  that  it  is  held  that 
the  insured  at  no  time  designated  plaintiff  as 
beneficiary  thereunder,  that  said  insurance  was  the 
community  property  of  the  plaintiff  and  said  in- 
sured, and  awarding  ])laintiff  one-half  of  said  in- 
sui'ance,  requiring  defendant  Lilly  Pack  to  account 
for  any  of  the  proceeds  heretofore  paid  to  her  and 
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to  deliver,  forthwith,  one-half  thereof  to  plaintiff; 
and  if  such  relief  cannot  be  obtained,  then  that  it 
be  determined  that  Lilly  Pack  is  the  trustee  for 
plaintiif  as  to  one-half  of  all  of  the  proceeds  here- 
tofore received  by  said  defendant  and  which  she 
may  hereafter  receive  and  requiring  said  defendant 
Lilly  Pack  to  forthwith  deliver  said  one-half  of 
all  such  proceeds  to  plaintiff,  forthwith  upon  the 
receipt  thereof,  and  that  a  receiver  be  appointed 
or  other  appropriate  relief  be  granted  to  enforce 
the  terms  of  such  judgment  and  that  said  defend- 
ant be  required  to  give  adequate  security  for  the 
faithful  performance  of  said  trust;  [6] 

5.  Determining  and  fixing  her  attorney's  fees, 
not  to  exceed  10%  of  the  amount  recovered  and  to 
be  paid  under  the  judgment  to  be  rendered  herein, 
to  be  paid  in  the  manner  as  provided  by  law; 

6.  And  for  all  other  and  further  relief  as  may 
be  proper  in  the  premises. 

IRVING  G.  BISHOP  & 
SYLVESTER  HOFFMAN, 
By  /s/  SYLVESTER  HOFFMAN, 
Attorneys  for  Plaintiff. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  Sept.  26,  1948.  [7] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  comes  the  defendant  United  States  of  Amer- 
ica,  by   Ernest   A.   Tolin,   Chief   Assistant   LTnited 
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Statos  Attorney  in  and  Utv  tlic  Southern  District 
of  Calil'oniia,  Clyde  C  Downing,  Assistant  United 
States  Attoi'ney,  and  Robert  Koniins,  Assistant 
Tnited  States  Attorney,  and  for  its  answer  to  the 
complaint  filed  herein  says: 

ANSWER  TO  FIRST  CAUSE  OF  ACTION 

I. 

Tlie  defendant  admits  the  allegations  contained 
in  pai'agra])hs  numbered  I,  II,  III  and  IV  of  plain- 
tiff's complaint. 

II. 

For  want  of  knowdedge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  thereof,  defendant 
denies  the  allegations  contained  in  paragraph  nmn- 
bered  V  of  the  plaintiif's  complaint. 

III. 

The  defendant  denies  the  allegations  contained  in 
])aragraph  numbered  VI  of  the  plaintiff's  com- 
l)laint.  [9] 

IV. 

The  defendant  denies  the  allegations  contained 
in  ])aragraph  numbered  VII  of  the  plaintiff's  com- 
plaint, except  to  admit  that  Lilly  Pack  is  the  mother 
of  file  insured,  Clyde  A.  Pack,  and  that  she  has  an 
interest  in  the  proceeds  of  insurance  involved  in 
this  action  and  that  such  interest  is  adverse  to  tlie 
])]aintiff  herein. 

V. 

The  defendant  denies  the  allegations  contained 
in  i)aragrapli  munbered  VIII  except  to  admit  that 
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tlio  plaintiff  made  claim  u])on  the  United  States  of 
America  for  the  benefits  of  the  policy  of  insurance 
involved  in  this  action,  and  that  the  claim  of  the 
plaintiff  was  duly  denied  by  the  Veterans'  Admin- 
istration by  letter  dated  August  25,  1947. 

VI. 

The  defendant  denies  the  allegations  contained  in 
paragraph  numbered  IX  of  the  plaintiff's  com- 
plaint excej^t  to  admit  that  in  the  event  of  plain- 
tiff*'s  recovery  herein  the  Court,  in  its  discretion, 
may  award  a  reasonable  attorney's  fee  to  counsel 
for  the  plaintiff  under  Section  551,  Title  38, 
U.S.C.A.,  but  not  to  exceed  10%  of  the  amount  re- 
ceived by  the  judgment. 

ANSWER  TO  SECOND  CAUSE  OF  ACTION 

I. 

The  defendant,  in  answer  to  paragraph  num- 
bered I  of  the  Second  Cause  of  Action  of  the  com- 
plaint, repeats  and  realleges  the  admissions  and 
denials  made  in  defendant's  answer  to  the  plain- 
tiff's First  Cause  of  Action  and  numbered  para- 
graphs I,  II,  III,  IV,  V,  VII,  VIII,  IX,  with  the 
same  force  and  effect  as  though  the  same  were 
herein  fully  and  at  length  set  forth. 

II. 

The  defendant  denies  the  allegations  contained  in 
paragraph  numbered  II  of  plaintiff's  Second  Cause 
of  Action. 
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ANSWER  TO  THIRD  CAUSE  OF  ACTION 

I. 

The  di'feiidaiit,  in  answer  to  i)ai'agrapli  nnnibercd 
I  of  the  Third  Cause  of  Action  of  the  conii)laint, 
repeats  and  realleges  the  admissions  and  denials 
made  [10]  in  defendant's  answer  to  plaintiff's  First 
Cause  of  Action  and  numbered  paragraphs  I,  II, 
III,  IV,  V,  VII,  VIII  and  IX  with  the  same  force 
and  elfect  as  though  tlie  same  were  herein  fully  and 
at  length  set  forth. 

II. 

The  defendant  denies  the  allegations  contained  in 
paragraph  numbered  II  of  the  plaintiff's  Third 
Cause  of  Action. 

III. 

The  defendant  denies  the  allegations  contained 
in  paragrai^h  numbered  III  of  the  plaintiff's  Third 
Cause  of  Action. 

Wherefore,  the  defendant  prays  that  upon  hear- 
ing the  Court: 

1.  Adjudge  whether  this  defendant  is  obligated 
to  pay  the  proceeds  of  policy  No.  N-15,813,80o  to 
the  plaintiff'.  Angel  L.  Pack,  or  to  the  defendant, 
J.illy  Pack. 

2.  Discharge  the  defendant.  United  States  of 
America,  from  any  and  all  liability  on  policy  No. 
N-15,813,803,  except  to  the  person  who  shall  be 
adjudged  to  be  entitled  to  receive  such  insurance 
benefits. 
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3.  Award  to  the  defendant,  United  States  of 
America,  its  costs  and  such  other  relief  as  may 
to  the  Court  seem  proper. 

ERNEST  A.  TOLIN, 

Chief  Assistant  U.  S.  Attorney 

CLYDE  C.  WODNING  and 
ROBERT  KOMINS, 

Assistant  U.  S.  Attorneys 

By  /s/  ROBERT  KOMINS, 

Attorneys  for  Defendant  United  States  of  Amer- 
ica. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  March  19,  1948.  [11] 


[Title  of  District  Court  and  Cause.] 

ANSWER   AND  CROSS  COMPLAINT 

Comes  now  the  defendant,  Lilly  Pack,  and  for 
answer  to  plaintiff's  complaint  admits,  denies,  and 
alleges  as  follows: 

I. 

Admits  paragraph  I  of  plaintiff's  comi^laint. 

II. 

Acbnits  paragraph  II  of  plaintiff's  complaint, 
excepting  that  this  defendant  denies  that  the  desig- 
nation of  this  defendant  as  beneficiary  imder  said 
certificate  of  insui-ance  was  without  the  consent  of 
the  plaintiff,  and  alleges  that  said  Clyde  A.  Pack 
designated  this  defendant,  his  mother,  as  bene- 
ficiary with  the  consent  of  plaintiff'. 
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III. 

Admits  ])arasTai)li  Til  of  ijlaintiff's  complaint. 

IV. 

Admits   i)aragi'ai)li    TV   of  plaintiif's   complaint. 

V. 

Answering  paragTa])h  V  of  plaintiff's  complaint 
tins  defendant  alleges  that  she  has  no  information 
or  belief  sufficient  to  enable  her  to  answer  the  allega- 
tion contained  in  said  paragraph  V  to  the  effect 
that  at  and  i)rior  to  June  24,  1932,  and  at  all  times 
thereafter  during  his  lifetime,  the  said  Clyde  A. 
Pack  was  a  resident  of  the  State  of  California, 
and  basing  her  denial  on  said  grounds  this  defend- 
ant denies  generally  and  specifically  said  allega- 
tion and  the  whole  thereof. 

VI. 

Denies  generally  and  specifically  the  allegations 
of  paragraph  VI  of  plaintiff's  complaint. 

VII. 

Answering  paragraph  VII  of  plaintiff's  com- 
plaint, this  defendant  admits  that  she  resides  in 
Kirksville,  Missouri,  and  that  she  claims  an  in- 
terest in  and  to  said  insurance  contract  adverse  to 
plaintiff;  denies  generally  and  specifically  each  and 
every  other  allegation  in  said  paragraph  VII  con- 
tained. 

VIII. 

Admits  the  allegations  of  paragraph  VIII  of 
I>laintiff's  complaint. 

IX. 

Answering  paragraph  IX  of  said  complaint,  this 
defendant  alleges  that  she  has  no  information  or 
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belief  yufficient  to  enable  her  to  answer  the  allega- 
tions therein  contained,  and  basing  her  denial  on 
said  grounds  this  defendant  denies  generally  and 
specifically  the  allegations  contained  in  paragraph 
IX  of  plaintiff's  conii)laint. 

Answering  the  Second  Cause  of  Action  contained 
in  plaintiff's  complaint,  this  defendant  admits,  de- 
nies, and  alleges  as  follows:   [14] 

I. 

That  this  defendant  hereby  repeats  each  and 
every  of  the  denials  and  admissions  to  the  matters 
contained  in  paragraphs  I,  II,  III,  IV,  V,  VII, 
VIII,  and  IX  of  plaintiff's  first  cause  of  action, 
and  incorporates  each  and  every  of  said  denial  and 
admissions  by  reference  in  this  her  answer  to  plain- 
tiff''s  second  cause  of  action. 

II. 

Denies  generally  and  specifically  the  allegations 
of  paragraph  II  of  plaintiff's  second  cause  of  ac- 
tion. 

Answering  the  third  cause  of  action  contained  in 
plaintiff's  complaint,  this  defendant  admits,  denies, 
and  alleges  as  follows: 

I. 

That  this  defendant  hereby  repeats  each  and 
every  of  the  denials  and  admissions  to  the  matters 
contained  in  paragraphs  I,  II,  III,  IV,  V,  VTI, 
VIII,  and  IX  of  plaintiff's  first  cause  of  action, 
and  incorporates  each  and  every  of  said  denials  and 
admissions  by  reference  in  this  her  answer  to  plain- 
tiff's third  cause  of  action. 
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II. 

Denies  generally  and  specifically  the  allegations 
contained  in  ])aragTaph  IT  of  i)laintiff's  third  cause 
of  action. 

III. 

Denies  generally  and  specifically  the  allegations 
contained  in  paragraph  III  of  plaintiff's  third 
cause  of  action.  [15] 

For  a  cross  complaint  against  the  plaintiff,  Angel 
L.  Pack,  and  the  United  States  of  America,  this  de- 
fendant and  cross  complainant,  Lilly  Pack,  com- 
plains and  alleges: 

I. 

That  the  cause  of  action  contained  in  this  cross 
complaint  is  founded  upon  the  National  Service 
Life  Insurance  Act  of  1940,  as  amended  (Title  38, 
Chapter  13,  U.S.  Code)  and  Sees.  445  and  551  of 
Title  38,  U.S.  Code. 

11. 

That  while  Clyde  A.  Pack  was  a  member  of  the 
armed  forces  of  the  cross  defendant,  United  States 
of  America,  he  applied  for  and  there  was  granted 
to  him  by  said  cross  def(>ndant,  $1(),()00.()()  of 
National  Service  Life  Insurance  etfectivc^  March  H, 
1944,  under  certificate  N-15,813,803,  for  which  he 
designated  this  cross  complainant,  Lilly  Pack,  his 
mother,  as  beneficiary. 

III. 

That  said  Clyde  A.  Pack  died  on  or  about  June 
11,  1945,  and  that  at  all  times  from  and  after  the 
aforesaid  contract  of  insurance  was  granted  and 
issued,  as  aforesaid,  said  decedent  paid  all  of  the 


U.  S.  A,  and  Lilly  Pack  15 

premiums  thereon  in  the  amounts  and  at  the  times 
as  provided  by  law  and  the  terms  of  said  contract. 

IV. 

That  the  cross  complainant,  Lilly  Pack,  resides 
in  Kirkesville,  Missouri,  and  the  cross  defendant, 
Angel  L.  Pack,  resides  in  Los  Angeles  County, 
California,  and  said  cross  defendant  Angel  L.  Pack, 
claims  an  interest  in  and  to  said  insurance  con- 
tract adverse  to  this  cross  com})lainant,  but  that 
each  and  every  claim  of  cross  defendant,  Angel  L. 
Pack,  is  wholly  without  right  and  subordinate  to 
the  claim  and  interest  of  this  cross  complainant  in 
and  to  the  whole  of  the  said  insurance  and  the  entire 
proceeds  therefrom. 

V. 

That  cross  complainant  has  employed  W.  E. 
Cameron  and  [16]  Dean  Perkins,  comprising  the 
law  firm  of  Cameron  &  Perkins,  Attorneys  at  Law, 
admitted  to  practice  before  this  Court,  and  mem- 
bers of  the  State  Bar  of  California,  to  bring  and 
prosecute  this  cross  complaint  and  has  incurred  an 
obligation  to  pay  her  said  attorneys  a  reasonable 
attorneys'  fees,  but  not  to  exceed  the  amount  and 
payable  in  the  manner  as  provided  by  Title  38,  Sec. 
551,  U.  S.  Code. 

Wherefore,  this  defendant  and  cross  complainant 
prays  judgment  as  follows : 

1.  Against  the  cross  defendant.  United  States 
of  America,  for  all  installments  of  insurance  bene- 
fits which  have  accrued  and  which  may  hereafter  be 
or  become  payable  thereunder; 
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2.  Determining  that  the  i^laintiff  and  cross  de- 
fendant, Angel  L.  Pack,  has  no  right,  title,  interest, 
or  estate  in  or  to  said  insurance  whatsoever,  or  in  or 
to  any  ])art  thereof; 

3.  J)etermining  and  fixing  cross  complainant's 
attorneys'  fees,  not  to  exceed  10%  of  the  amount 
recovered  and  to  be  paid  under  the  judgment  to 
be  rendered  herein,  to  be  ])aid  in  the  manner  as 
provided  by  law; 

4.  And  for  all  other  and  further  relief  as  may 
be  proper  in  the  premises. 

W.  E.  CAMERON  AND 
DEAN  PERKINS, 
By  /s/  W.  E.  CAMERON, 
Attorneys  for  Defendant  and  Cross  Complainant, 

Lilly  Pack. 
(Duly  Verified.) 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  May  11,  1948.  [17] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  PLAINTIFF  TO  CROSS  CLAIM 
OF  DEFENDANT  LILLY  PACK 

Comes  now  Angel  L.  Pack,  plaintiff  herein,  and 
answei'ing  the  cross-claim  of  defendant  IJUy  Pack 
(which  said  cross-claim  is  erroneously  designated  as 
a  ''cross-complaint"),  and  admits,  denies  and  al- 
leges : 

I. 

Answering  paragraph  II  of  said  cross-claim, 
plaintiff  alleges  that  subsequent  to  the  designation 
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of  defendant  Lilly  Pack,  and  during  his  lifetime, 
the  insured,  Clyde  A.  Pack,  designated  his  wife, 
plaintiff  Angel  L.  Pack,  as  beneficiary,  and  that 
she  was  the  last  designated  beneficiary  prior  to  his 

death. 

II. 

Answering  paragraph  IV  of  said  cross-claim, 
plaintiff  admits  that  cross-claimant  Lilly  Pack  re- 
sides in  Kirksville,  Missouri,  and  that  the  plaintiff"* 
and  cross-defendant.  Angel  L.  [19]  Pack,  resides 
in  Los  Angeles  County,  California,  and  denies  gen- 
erally and  specifically,  each  and  every,  all  and 
singular  the  allegations  of  said  paragraph  IV  not 
herein  expressly  admitted. 

III. 

Further  answering  said  cross-claim,  plaintiff  al- 
leges that  she  (the  plaintiff)  is  entitled  to  all  the 
proceeds  under  said  insurance  to  the  exclusion  of 
the  cross-claimant  and  defendant,  Lilly  Pack.  Plain- 
tiff hereby  adopts  and  repeats  each  and  all  of  the 
allegations  of  her  complaint  as  part  of  this  answer. 
Wherefore,  plaintiff  and  cross-defendant  Angel 
L.  Pack  prays  that  cross-claimant  and  defendant 
Lilly  Pack  take  nothing  and  that  this  action  be  dis- 
missed as  to  her. 

IRVING  G.  BISHOP  & 
SYLVESTER   HOFFMAN, 
By  /s/  SYLVESTER  HOFFMAN, 
Attorneys  for  Plaintiff. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  May  12,  1948.  [20] 
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[Title  of  District  Coiut  and  Cause.] 

ANSWER  OF  DEFENDANT  UNITED  STATES 

OF  AMERICA  TO  CO-DEFENDANT'S 

CROSS-CLAIM 

(Designated  as  Cross-Complaint) 

Now  comes  the  defendant  United  States  of 
America,  by  Ernest  A.  Tolin,  Chief  Assistant 
United  States  Attorney  in  and  for  the  Southern 
District  of  California,  Clyde  C.  Downing  and  Rob- 
ert Komins,  Assistant  United  States  Attorneys  in 
and  for  the  Southern  District  of  California,  and  for 
its  answer  to  the  co-defendant's  Cross-Claim  (desig- 
nated as  Cross-Complaint)  says: 

I. 

This  defendant  admits  the  allegations  containc^d 
in  paragraphs  I,  II,  III  and  IV  of  said  Cross- 
Claim. 

II. 

This  defendant  denies  the  allegations  contained 
in  paragraph  V  of  said  Cross-Claim,  except  to  ad- 
mit that  in  the  event  of  the  defendant  Lilly  Pack's 
recovery  herein,  the  Court,  in  its  discretion,  may 
award  a  reasonable  attorneys'  fee  to  counsel  for 
said  defendant  under  Section  551,  Title  38  U.S.C.A., 
but  not  to  exceed  10%  of  the  amount  received  by 
the  judgment. 

III. 

This  defendant  stands  ready  and  willing  to  pay 
the  proceeds  of  the  [22]  National  Service  Life  In- 
surance policy   sued  upon  herein  to  such  person 
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or  persons  who  may  he  found  entitled  thereto,  but 
because  of  the  conflicting  claims  with  respect  to  said 
proceeds,  it  cannot  safely  do  so  without  the  assist- 
ance of  this  Court. 

IV. 
In  further  answer  to  the  co-defendant's  Cross- 
Claim    (designated   as   Cross-Complaint),   this   de- 
fendant adopts  the  prayer  for  relief  in  its  answer 
to  the  plaintiff's  complaint. 

ERNEST  A.  TOLIN, 

Chief  Assistant  U.  S.  Attorney, 
CLYDE  C.  DOWNING  and 
ROBERT  KOMINS, 

Assistant  U.  S.  Attorneys, 
By  /s/  ROBERT  KOMINS, 

Attorneys  for  Defendant 
United  States  of  America. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  June  21,  1948.  [23] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  cause  came  on  regularly  for 
trial  on  the  1st  day  of  September,  1948,  before  the 
Honorable  Ben  Harrison,  Judge  of  the  above  en- 
titled Court,  sitting  without  a  jury,  a  jury  having 
been  expressly  waived;  Sylvester  Hoffman,  of  Irv- 
ing G.  Bishop  and  Sylvester  Hoffman,  appearing 
as  counsel  for  plaintiff;  Ernest  A.  Tolin,  Chief  As- 
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sistant  U.  S.  Attorney,  Clyde  C.  Downing  and  Ro))- 
ert  Koniins,  Assistant  U.  S.  Attorneys,  by  Robert 
Komins,  Assistant  U.  S.  Attorney,  appearing  as 
counsel  f'oi*  del'(^ndant.  United  States  of  America, 
and  VV.  E.  Cameron  of  the  law  firm  of  Cameron 
&  Perkins,  which  firm  is  composed  of  W.  E.  Cam- 
eron and  Dean  Perkins,  appearing  as  counsel  for 
Lilly  Pack,  defendant  and  cross-claimant,  and  the 
Court  having  heard  and  considered  all  the  stipula- 
tions and  admissions  concerning  evidence  and  proofs 
entered  into  and  made  by  the  respective  parties 
and  being  fully  advised  in  the  premises,  and  the 
cause  having  been  submitted  to  the  Court  for  de- 
cision, the  Court  now  makes  its  Findings  of  Fact 
and  Conclusions  of  Law  as  follows:  [26] 

FINDINGS  OF  FACT 

The  Court  finds  as  follows: 

I. 

That  Clyde  A.  Pack,  also  known  as  Clyde  Albert 
Pack,  deceased,  was  born  March  25,  1910;  that 
plaintiif.  Angel  L.  Pack  was  born  on  June  5,  1909; 
that  defendant  and  cross-claimant,  Lilly  Pack,  was 
born  on  December  11,  1883. 

II. 

That  plaintiff  Angel  L.  Pack  is  the  widow  of 
Clyde  A.  Pack,  deceased;  that  defendant  and  cross- 
claimant,  Lilly  l*ack,  is  the  mother  of  said  Clyde 
A.  Pack,  now  deceased,  and  she  resides  in  the  City 
of  Kirksville,  State  of  Missouri. 
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III. 

That  said  Clyde  A.  Pack  enlisted  in  the  United 
States  Marine  Corps  on  February  25,  1944,  and 
was  continuously  in  said  United  States  Marine 
Corps  service  from  the  time  of  his  acceptance 
therein  in  said  month  of  February,  1944,  until  his 
death  on  or  about  June  11,  1945. 

IV. 

That  this  action  is  founded  upon  the  National 
Service  Life  Insurance  Act  of  1940,  as  amended 
(Title  38,  Chapter  13,  U.S.  Code)  and  Sees.  445 
and  551  of  Title  38,  U.S.  Code. 

V. 

That  while  Clyde  A.  Pack  was  a  member  of  the 
armed  forces  of  the  defendant  United  States  of 
America,  he  applied  for  and  there  was  granted  to 
him  by  said  defendant  $10,000  of  National  Service 
Life  Insurance  effective  March  6,  1944,  under  cer- 
tificate N-15,813,803,  for  which  he  designated  the 
defendant,  Lilly  Pack,  his  mother,  as  beneficiary, 
without  the  consent  of  plaintiff;  that  his  mother, 
the  defendant  Lilly  Pack,  was  named  beneficiary 
at  his  request  and  no  contingent  beneficiary  was 
named.  [27] 

VI. 

That  said  Clyde  A.  Pack  died  on  or  about  June 
11,  1945  ,and  that  at  all  times  from  and  after  the 
aforesaid  contract  of  insurance  was  granted  and 
issued,  said  decedent  paid  all  of  the  premiums 
thereon  in  the  amounts  and  at  the  times  as  pro- 
vided by  law  and  the  terms  of  said  contract. 
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VII. 

That  plaintiff  and  the  deceased  insured,  Clyde 
A.  Pack,  were  married  in  Santa  Ana,  California, 
on  01-  a])out  June  24,  1932,  and  that  at  all  times 
thereafter  j)laintiff  and  said  insured  were  and  con- 
tinued to  be  hus])and  and  wife  until  such  status 
was  terminated  by  the  death  of  said  insured.  That 
there  were  two  children  as  the  issue  of  said  mar- 
riage, to- wit:  Joanne  Pack  and  Dennis  Pack,  and 
that  both  of  them  have  survived  their  said  father. 

VIII. 

That  at  and  prior  to  June  24,  1932,  and  at  all 
times  thereafter  during  his  lifetime,  the  aforesaid 
Clyde  A.  Pack  was  a  resident  of  the  State  of  Cali- 
fornia, and  that  plaintiff  at  all  such  times  was  a 
resident  of  said  State  and  now  is  a  resident  thereof 
and  of  the  Southern  District,  Central  Division  of 
said  State  and  a  resident  of  and  domiciled  in  the 
County  of  Los  Angeles  thereof. 

IX. 

That  said  Clyde  A.  Pack  never  changed  the  bene- 
ficiary under  all  or  any  of  the  aforesaid  insurance 
to  the  plaintiff,  or  to  anyone  else;  that  said  Clyde 
A.  Pack  never  designated  the  plaintiff  as  a  bene- 
ficiary thereof;  that  the  said  Clyde  A.  Pack  never 
designated  anyone  excepting  his  mother,  the  said 
Lilly  Pack,  as  the  beneficiary  of  said  insurance. 

X. 

That  the  defendant  and  cross-claimant  Lilly  Pack 
resides  in  Kirksville,  Missouri,  and  she  claims  an 
interest  in  and  to  said  insurance  contract  adverse 
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to  plaintiff,  and  each  and  every  claim  [28]  of  Lilly 
Pack  is  wholly  right  and  is  not  subordinate  to  the 
claim  and  interest  of  plaintiff,  and  the  said  J^illy 
Pack  is  rightfully  entitled  to  the  whole  of  the  said 
insurance  and  the  entire  proceeds  therefrom, 

XI. 

That  heretofore,  and  subsequent  to  the  death  of 
the  aforesaid  insured,  plaintiff  made  a  written 
claim  and  demand  to  and  upon  the  defendant 
United  States  of  America  and  to  the  Veterans 
Administration  thereof,  for  payment  of  the  pro- 
ceeds of  both  of  said  contracts  and  the  aforesaid 
entire  insurance,  and  that  thereafter,  and  prior  to 
the  commencement  of  this  action,  to-wit,  on  August 
25,  1947,  said  defendant  and  its  Veterans  Admin- 
istration, in  writing,  disagreed  with  plaintiff  and 
refused  to  pay  said  claim  or  any  part  thereof,  and 
that  a  disagreement  exists  between  plaintiff  and 
said  defendant  as  to  her  claim,  as  aforesaid. 

XII. 

That  plaintiff  has  employed  Sylvester  Hoffman 
&  Irving  G.  Bishop,  attorneys  at  law,  admitted  to 
practice  before  this  Court,  and  members  of  the 
State  Bar  of  California,  to  bring  and  prosecute 
this  action  and  has  incurred  an  obligation  to  pay 
her  said  attorneys  a  reasonable  attorneys'  fee,  but 
not  to  exceed  the  amount  and  payable  in  the  man- 
ner as  provided  by  Title  38,  Sec.  551,  U.S.  Code. 

As  Findings  of  Fact  upon  plaintiff's  second  cause 
of  action  the  Court  finds  as  follows: 
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I. 

The  Court  makes  the  same  findings  of  fact  as 
heretofore  found  upon  plaintiff's  first  cause  of  ac- 
tion and  in  response  to  the  allegations  contained 
in  paragraphs  I,  II,  III,  IV,  V,  VI,  VII,  VIII, 
and  IX  of  said  first  cause  of  action. 

II. 

The  Court  further  finds  that  all  the  premiums 
paid  by  said  [29]  insured,  Clyde  A.  Pack,  were 
paid  as  directed  by  deceased  by  deducting  the  same 
from  his  earnings  as  a  member  of  the  United 
States  Marine  Corp,  which  earnings  were  the  com- 
munity property  of  the  plaintiff  and  the  said  de- 
ceased, Clyde  A.  Pack. 

As  Findings  of  Fact  upon  plaintiff's  third  cause 
of  action  the  Court  finds  as  follows: 

I. 

The  Court  makes  the  same  findings  of  fact  as 
heretofore  found  upon  plaintiff's  first  cause  of  ac- 
tion and  in  response  to  the  allegations  contained  in 
paragraphs  I,  II,  III,  IV,  V,  VI,  VII,  VIII,  and 
IX  of  said  first  cause  of  action. 

II. 

The  Court  further  finds  that  all  the  premiums 
paid  by  said  insured,  Clyde  A.  Pack,  were  paid  as 
directed  by  deceased  by  deducting  the  same  from 
his  earnings  as  a  member  of  the  United  States 
Marine  Corps,  which  earnings  were  the  community 
i:)roperty  of  the  plaintiff  and  the  said  deceased, 
Clyde  A.  Pack. 
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III. 

That  the  plaintiff  never  became  the  owner  of  any 
interest  whatsoever  in  or  to  any  part  of  said  in- 
surance at  any  time  or  at  all,  or  of  any  part  of 
the  proceeds  therefrom  or  payable  thereunder; 
that  the  defendant,  Lilly  Pack,  does  not  hold  and 
will  not  hold  any  part  of  the  proceeds  which  she 
has  received  or  may  receive  therefrom  in  trust  for 
the  plaintiff,  and  none  of  said  proceeds  to  be  re- 
ceived by  the  defendant,  Lilly  Pack,  will  be  the 
property  of  plaintiff,  but  all  proceeds  of  said  insur- 
ance will  be  rightfully  the  property  of  the  defend- 
ant, Lilly  Pack,  as  her  own  property  and  free  from 
any  trust  in  favor  of  the  plaintiff  or  anyone  else. 

IV. 

That  the  policy  of  insurance  sued  upon  herein 
was  issued  pursuant  to  the  laws  of  the  United 
States,  to-wit,  the  National  [30]  Service  Life  In- 
surance Act  of  1940,  as  amended,  (38  U.S.C.A., 
Chapter  13,  Section  801,  et  seq.),  and  that  the  laws 
of  the  United  States  of  America  relating  to  said 
policy  of  insurance  are  paramount  with  respect  to 
the  naming  and  designating  of  beneficiaries  by  an 
insured  thereunder,  and  with  respect  to  the  dispo- 
sition of  the  proceeds  of  said  policy  of  insurance, 
and  that  said  National  Service  Life  Insurance  Act 
of  1940,  as  amended,  and  all  regulations  promul- 
gated pursuant  to  the  authority  granted  by  said 
statute,  are  not  affected,  modified  or  controlled  by 
any  laws  or  regulations  of  the  State  of  California 
to  the  contrary,  and  the  said  naming  of  beneficiaries 
and  disposition  of  the  proceeds  of  said  policy  of 
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insinance  are  not  subject  to  and  cannot  be  con- 
trolled or  governed  by  the  community  property 
laws  or  any  other  law  of  the  State  of  California. 

As  Findings  of  Fact  upon  the  cross-claim  of  de- 
fendant, Lilly  Pack,  the  Court  finds: 

I. 

The  Court  finds  specially  that  each  and  all  tlic 
allegations  contained  in  said  cross-claim,  errone- 
ously designated  cross-complaint,  are  true  and  cor- 
rect. 

CONCLUSIONS  OF  LAW 
From  the  foregoing  facts  the  Court  concludes: 

I. 

That  the  Court  has  jurisdiction  to  hear  and  de- 
termine this  case  under  the  provisions  of  Title  38, 
U.  S.  C.  A.  Sections  445  and  817.  [31] 

II. 

That  the  residence  of  the  plaintiff,  Angel  L.  Pack, 
and  her  deceased  husband,  Clyde  A.  Pack,  was  at  all 
times  herein  involved,  and  at  the  time  of  his  death, 
in  the  State  of  California. 

III. 

That  the  disposition  of  the  proceeds  or  benefits 
of  the  policy  of  insurance  sued  upon  herein,  which 
was  issu(>d  i)ursuant  to  the  provisions  of  the 
National  Service  Life  Insurance  Act  of  1940,  as 
amended,  (38  U.  S.  C.  A.,  Chapter  13,  Section  801, 
et  seq.),  is  not  subject  to  and  cannot  be  controlled 
or  governed  by  tlie  community  property  laws  of 
the  State  of  California. 
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IV. 

That  the  community  property  laws  of  the  State 
of  California  cannot  and  do  not  change  the  terms 
of  the  policy  of  insurance  sued  upon  herein,  (the 
contract  for  which  was  entered  into  by  the  said 
Clyde  A.  Pack  with  the  defendant  United  States 
of  America),  and  that  the  proceeds  and  all  benefits 
of  said  policy  of  insurance  are  payable  according 
to  the  terms  of  said  contract. 

V. 

That  plaintiff  is  not  entitled  to  take  anything 
by  this  action. 

VI. 

That  plaintiff  has  no  right  or  claim  in  or  to  the 
Insurance  Policy  sued  on  herein  or  in  or  to  any 
of  the  proceeds  thereof. 

VII. 

That  defendant  and  cross-claimant  Lilly  Pack  is 
the  legally  qualified  beneficiary  of,  and  entitled  to 
receive  the  benefits  of,  the  policy  of  National  Serv- 
ice Life  Insurance  sued  on  herein  in  the  sum  of 
$10,000  on  the  life  of  Clyde  A.  Pack,  deceased,  less 
five  per  cent  of  such  amount  which  is  to  be  de- 
ducted therefrom  as  attorneys  fees.   [32] 

VIII. 

That  five  per  cent  of  any  amounts  payable  to 
Lilly  Pack  by  the  United  States  Veterans  Admin- 
istration as  proceeds  of  such  policy  of  National 
Service  Life  Insurance  be  j)aid  to  W.  E.  Cameron 
and  Dean  Perkins  as  attorneys'  fees  for  services 
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r('ii(l(M'('(l   on   licliaU*  of  said    Lilly    Pack   iii   the  d(*- 
fciisc  ()('  tills  action. 

Let  Judgment  be  entered  accordingly. 

Dated  this  22  day  of  September,  1948. 

/s/  BEN  HARRISON, 

United  States  District  Judge. 

[Endorsed] :  Filed  Sept.  22,  1948.  [33] 


In  the  District  Court  of  the  United  States  in  and 

for  the  Southern  District  of  California, 

Central  Division 

No.  76r)l-BH 

ANGEL  L.  PACK, 

Plaintiif, 

vs. 

UNITED  STATES  OF  AMERICA  and 
LILLY  PACK, 

Defendants. 

JUDGMENT 

The  above  entitled  cause  coming  on  regularly  for 
trial  on  the  1st  day  of  September,  1948,  before  the 
Honoi'able  Ben  Harrison,  Judge  Presiding,  the 
plaintiff  appearing  by  Irving  G.  Bishop  &  Sylvester 
Hoffman  by  Sylvester  Hoffman,  her  attorneys,  and 
the  defendant  United  States  of  America  appearing 
by  Ernest  A.  Tolin,  Chief  Assistant  U.  S.  Attorney, 
Clyde  C.  Downing  and  Robert  Komins,  Assistant 
United  States  Attorneys,  by  Robert  Komins,  As- 
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sistant  United  States  Attorney,  and  the  defendant 
and  cross-claimant,  Lilly  Pack,  appearing  by  W. 
E.  Cameron  and  Dean  Perkins  by  W.  E.  Cameron ; 
trial  by  jury  having  been  waived;  the  cause  was 
tried  before  the  Court  sitting  without  a  jury,  and 
the  Court  having  heard  the  evidence  therein  and 
the  cause  having  been  submitted  to  the  Court  for 
decision,  and  the  Court  having  heretofore  made  its 
findings  of  fact  and  conclusions  of  law,  upon  said 
findings  and  conclusions  it  is  hereby  ordered,  ad- 
judged and  decreed  as  follows: 

1.  That  plaintiff  above  named  take  nothing  by 
her  action  [35]  and  that  the  plaintiff  has  no  right 
or  claim  in  or  to  the  policy  of  insurance  sued  upon 
herein  or  in  or  to  any  of  the  proceeds  thereof  and 
that  Judgment  be  and  the  same  is  hereby  rendered 
in  favor  of  defendants.  United  States  of  America 
and  Lilly  Pack. 

2.  That  the  defendant  and  cross-claimant  Lilly 
Pack  is  the  legally  qualified  beneficiary  of  and  en- 
titled t  o  receive,  the  benefits  of  the  policy  of  Na- 
tional Service  Life  Insurance  sued  on  herein  in 
the  sum  of  $10,000  on  the  life  of  Clyde  A.  Pack,  de- 
ceased, less  five  per  cent  of  such  amount  which  is 
to  be  deducted  therefrom  as  attorneys'  fees. 

3.  That  the  United  States  of  America  by  and 
through  the  Veterans  Administration  pay  to  Lilly 
Pack  the  proceeds  of  the  p.olicy  of  National  Serv- 
ice Life  Insurance  sued  on  herein,  in  the  sum  of 
$10,000  on  the  life  of  Clyde  A.  Pack,  deceased,  in 
accordance  vdth  the  terms  and  provisions  of  said 
policy  of  insurance,  after  deducting  from  each  pay- 
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jiu'iit  ten  pel-  cent  thciror  as  attoi'iicys'  fees,  which 
said  amounts  deducted  from  eacli  payment  as  at- 
toiut  ys'  i\^v^  shall  be  paid  to  AV.  E.  Cameron  and 
Deau  Perkins,  Attorneys  at  Law,  324  Ehn  Avenue, 
Lonn  Beach  12,  California,  until  the  sum  of  $500.00 
lias  been  thus  ])aid,  as  attorneys'  fees  for  services 
rendered  on  behalf  of  said  Lilly  Pack  in  the  de- 
fense of  this  action. 

Done  in  open  Court  this  22  day  of  September, 
1948. 

/s/  BEN  HARRISON, 

United  States  District  Judge. 

[Endorsed] :  Filed  Sept.  22,  1948.  [36] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  UNITED  STATES 

COURT  OF  APPEALS 
Notice  is  hereby  given  that  Angel  L.  Pack,  the 
plaintiff  above-named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  Sep- 
tember 22,  1948. 

Dated :  November  19,  1948. 

IRVING  G.  BISHOP  & 
SY]^VESTER   HOFFMAN, 
By  SYLVESTER  HOFFMAN, 

Attorneys  for  ai:>pellant  Angel  L.  Pack 

[Endorsed]:  Filed  Nov.  19,  1948.  [38] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  Appellant  states  that  jjoints  upon  which  she 
intends  to  rely  on  the  appeal  in  this  action  are  as 
follows : 

1.  That  the  evidence  is  not  sufficient  to  sustain 
the  judgment; 

2.  That  facts  found  in  paragraph  X  of  the 
Findings  of  Fact  concerning  Appellant's  First 
Cause  in  her  Complaint  is  not  supported  by  and  are 
contrary  to  the  law  and  to  the  stipulated  facts  in 
this  cause; 

3.  That  the  facts  found  in  paragraphs  III  and 
IV  of  the  aforesaid  Findings  of  Fact,  concerning 
Appellant's  Third  Count,  are  not  supported  by  and 
are  contrary  to  the  law  and  to  the  stipulated  facts 
in  this  cause; 

4.  That  the  District  Court  erred  in  its  Conclu- 
sions of  Law  mmibered  III  to  VIII,  both  inclusive, 
and  that  each  and  all  [43]  of  said  Conclusions  are 
contrary  to  the  law  and  to  the  stipulated  facts  in 
this  cause; 

5.  That  the  District  Court  erred  in  finding  and 
adjudicating  that  Appellant  was  barred  from  claim- 
ing any  interest  in  the  insurance  sued  upon  by 
virtue  of  or  under  her  vested  rights  in  such  com- 
munity property; 

6.  That  the  District  Court  erred  in  failing  to 
find  and  adjudicate  that  appellee,  Lilly  Pack,  was 
estopped  from  claiming  or  asserting  any  interest 
in  and  to  appellant's  vested  interest  in  said  insur- 
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aiicc,   wliich   was  the  coinnmnity   property  of  Ap- 
])('llaiit  and  the  deceased  insured; 

7.  'I'hat  the  District  Court  erred  in  not  findinii: 
and  adjudicating-  tliat,  as  between  Api)ellant,  Ano^el 
L.  Pack  and  Appellee,  Lilly  Pack,  said  Appellee 
held  or  would  hold,  as  received,  one-half  of  the  pro- 
ceeds from  said  community  property  in  trust  for 
Appellant;  and 

8.  That  the  District  Court  erred  in  not  finding' 
and  adjudicating  that  Appellee,  Lilly  Pack,  should 
be  required  to  execute  a  written  assignment  of  one- 
half  of  the  said  community  property  to  Appellant. 

SYLVESTER  HOFFMAN  & 
IRVING  G.  BISHOP, 

By  SYLVESTER  HOFFMAN, 
Attorneys  for  Appellant. 

(Aifidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  Nov.  24,  1948.  [44] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Ednmnd  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  47,  inclusive,  contain  full,  true 
and  correct  copies  of  Complaint  on  Insurance  Con- 
tract Issued  by  the  United  States;  Answer  of  the 
L^nited  States  of  America ;  iVnswer  and  Cross-Com- 
plaint of  Lilly  Pack;  Answer  of  Plaintiff  to  Cross- 
Claim  of  Defendant  Lilly  Pack;  Answer  of  United 
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States  of  America  to  Co-Defendant's  Cross-Claim; 
Sti])\i]ation  and  Order  Waiving  Trial  by  Jury; 
Findings  of  Fact  and  Conclusions  of  Law;  Judg- 
ment ;  Notice  of  Appeal ;  Bond  for  Costs  on  Appeal ; 
Statement  of  Points  and  Stipulation  as  to  Record 
which,  together  with  copy  of  reporter's  transcri])t 
of  proceedings  on  September  1,  1948,  transmitted 
herewith,  constitute  the  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $11.60  which  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  24  day  of  December,  A.D.  1948. 

(Seal)  EDMUND  L.  SMITH, 

Clerk. 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California, 

September  1,  1948,  10:00  o'clock  a.m. 

The  Clerk:  Pack  vs.  United  States  of  America, 
et  al. 

Mr.  Hoffman :  I  understand  that  the  parties  are 
willing  to  stipulate  that  the  facts  alleged  in  Para- 
graphs I,  II,  III,  IV  and  V  of  the  plaintiff's  com- 
plaints are  true. 

The  Court:  Isn't  this  the  smn  and  substance  of 
your  problem,  that  these  is  no  evidence  that  there 
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was  any  act  on  tin-  ])ai-t  of  tlie  deceased  to  change 
the  beneficiary? 

:\[r.  Hoifniaii:  AVc  were  going  to  stipulate  to 
tliat.  Til  otlier  words,  it  is  stipulated  that  the  facts 
alle,i;-ed  in  Paragraphs  I,  II,  III,  IV  and  V  of  the 
l)laiiitilf 's  conijjlaint  are  true. 

Mr.  Koniins:     That  is  correct. 

Mr.  Hoifman:     Mr.  Cameron,  is  that  correct? 

Mr.  Cameron :     I  will  have  to  check  on  that. 

The  Court:  If  you  will  excuse  me  a  moment,  I 
will  get  the  pre-trial  statement. 

Mr.  Hoffman:  The  stipulation  is  that  the  facts 
alleged  in  Paragraphs  I,  II,  III,  IV  and  V  of  plain- 
tiff ^s  complaint  are  true.  It  is  further  stipulated 
that  at  no  time  during  his  lifetime  did  the  deceased, 
Clyde  A.  Pack,  ever  designate  plaintiff  as  bene- 
ficiary. In  other  words,  he  never  executed  any  in- 
strument that  was  in  effect  a  change  of  beneficiary,  | 
and  that  the  facts  alleged  in  Paragraph  VI  of  the 
complaint  [2]  are  not  true. 

Is  it  so  stipulated? 

Mr.  Komins:     That  is  correct. 

Mr.  Cameron:     That  is  true. 

Mr.  Hoffman:  In  Paragraph  VII,  that  the  de- 
fendant Lilly  Pack  resides  in  Kirksville,  Missouri, 
and  that  she  claims  an  interest  in  and  to  said  in- 
surance contract  adverse  to  plaintiff, — it  is  stipu- 
lated that  is  true. 

The  last  i)art  is  a  conclusion,  that  all  of  her 
claims  are  without  right. 

It  is  also  stipulated  that  the  facts  alleged  in 
Paragraphs  VIII  and  IX  are  true. 
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Mr.  Cameron:  Yes,  the  defendant  Lilly  Pack 
so  stipulates. 

Mr.   Komins:     So   stipulated. 

Mr.  Hoffman:  It  will  also  be  stipulated  that 
all  of  the  premiiuns  that  were  paid  upon  the  insur- 
ance by  the  deceased  insured  as  described  in  Para- 
graj)!!  II  of  the  second  count  of  the  comijlaint,  were 
deducted  from  payments  and  paid  to  the  deceased 
insured  from  the  United  States  Marine  Corps, 
while  he  was  serving  in  the  United  States  Marine 
Corps. 

Mr.  Cameron:     That  is  stipulated. 

Mr.  Komins:     So  stipulated. 

Mr.  Hoffman:  That  is  the  stipulation  of  facts, 
your  Honor.  [3] 

Mr.  Komins :  It  is  stipulated  that  Clyde  A.  Pack, 
also  known  as  Clyde  Albert  Pack,  was  born  March 
25,  1910 ;  that  plaintiff.  Angel  L.  Pack,  was  born  on 
June  5,  1909,  and  the  co-defendant,  Lilly  Pack,  was 
born  on  December  11,  1883. 

Mr.  Hoffman:     So  stipulated  for  the  plaintiff. 

Mr.  Cameron:  So  stipulated  for  the  defendant 
and  cross-complainant,  Lilly  Pack. 

Mr.  Hoffman:  I  have  nothing  further  in  the 
way  of  stipulations. 

Mr.  Cameron:  Turning  to  paragraph  V  on  page 
4  of  the  answer  of  Lilly  Pack,  will  the  facts  set 
forth  in  paragraph  V  be  stipulated  to? 

Mr.  Hoffman:  The  plaintiff  will  stipulate  that 
the  facts  set  forth  therein  are  true. 

Mr.  Cameron:  Maybe  you  will  stipulate  that,  if 
the  court  makes  award  in  favor  of  the  claimant 
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Lilly  Wu-k,  it  may  award  attorney's  fees  as  pro- 
vided by  statute,  namely,  not  to  exceed  10  per  cent  ? 
That  is  T\i]v  38,  Section  55. 

'I1i<'  Court:     Yes.  Is  there  any  argmnent? 

(Argument.) 

'J'he  Court:  I  feel  that  it  was  quite  a  solemn 
pact  the  government  made  with  the  members  of  the 
armed  forces,  that  they  provide  insurance  for  their 
named  beneficiaries.  I  feel  that  that  was  a  solemn 
obligation  on  the  part  of  the  government.  I  am 
going  to  direct  that  the  proceeds  of  the  policy  [4] 
be  paid  to  the  mother,  from  the  proceeds  of  the 
policy  itself.  With  respect  to  attorney's  fees.  I  un- 
derstand that  10  per  cent  is  the  maximum.  I  wonder 
if  this  case  justifies  a  maximum  fee.  i 

Mr.  Cameron:  I  do  not  content  that  it  should 
be  the  maximum  fee. 

The  Court:  Well,  what  do  you  think  would  be 
reasonable  ? 

Mr.  Cameron:     $500. 

Mr.  Hoffman:  Counsel  means  5  per  cent  instead 
of  10  per  cent. 

Mr.  Komins :  I  would  suggest  that  it  be  in  per- 
centage instead  of  a  fixed  fee.  [5] 

[Endorsed] :  Filed  Dec.  23,  1948. 
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[Endorsed] :  No.  12139.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Angel  L.  Pack, 
Api)ellant,  vs.  United  States  of  America  and  Lilly 
Pack,  Appellees.  Transcrij^t  of  Record.  Appeal 
from  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California,  Central  Di- 
vision. 

Filed  December  27,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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No.  12139 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Angel  L.  Pack, 

Appellant, 

vs. 

United  States  of  America  and  Lilly  Pack, 

Appellees. 


BRIEF  OF  APPELLANT. 


Jurisdiction. 

(a)  Of  the  District  Court.  This  action  was  filed  in  the 
District  Court  by  the  appellant,  plaintiff,  Angel  L.  Pack, 
as  plaintiff,  against  the  appellees.  United  States  of  Am- 
erica and  Lilly  Pack,  under  the  National  Service  Life 
Insurance  Act  of  1940,  as  amended  (Title  38,  Chap.  13, 
U.  S.  Code).  Section  617  of  the  Act  (Sec.  817,  Title  38, 
U.  S.  C.  A.),  as  amended  August  1st  1946,  incorporates 
and  adopts  by  reference,  Section  445  of  Title  3S,  U.  S. 
Code,  which,  in  turn,  vests  exclusive  jurisdiction  in  the 
District  Court  in  the  district  where  any  person  claiming 
under  such  insurance  resides.  Any  person  claiming  to 
have  an  interest  under  such  insurance  may  be  made  a  party 
to  such  suit,  wherever  they  may  reside. 
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The  complaint  |Tr.  2-7  \,  the  answer  of  appellee  United 
States  I  Tr.  7-11  |.  tlie  answer  and  cross-claim  (called 
"cross  complaint")  of  appellee  Lilly  Pack  |  Tr.  11-16]. 
and  the  answers  thereto  of  appellant  |  Tr.  10-17  |  and  of 
appellee  United  States  ]  Tr.  18-19 1,  the  oral  stipulation 
of  the  parties  |  Tr.  3vV36J,  and  h^indings  of  Fact  |  Tr.  19- 
26],  all  clearly  establish  that  at  and  ])rior  to  the  com- 
mencement of  the  action,  there  was  a  disagreement  under 
a  contract  of  insurance  between  the  \^eterans  Administra- 
tion and  apj:>ellant,  that  she  was  a  resident  of  the  Southern 
District  of  California,  and  that  Lilly  Pack  claimed  to  ha\c 
an  interest  in  such  insurance. 

Jurisdiction  as  to  the  claim  of  Angel,  appellant,  against 
Lilly,  appellee,  is  not  only  founded  upon  Sections  817  and 
445,  Title  38,  U.  S.  Code,  as  aforesaid,  but  also  on  Sec- 
tions 1331  and  1332,  Title  28,  U.  S.  Code,  as  amended 
(Sec.  41,  Title  28,  U.  S.  C.  A.,  1927  Ed.,  subd.  (1),  Ju- 
dicial Code,  Sec.  24,  prior  to  the  effective  date  of  new 
Judicial  Code).  The  amount  exceeds  $3,000.00,  Angel 
is  a  citizen  of  California  [Tr.  22,  ]iar.  \TTI],  and  Lilly 
is  a  citizen  of  Missouri  [Tr.  22-23,  par.  X]. 

(b)  Of  the  Court  of  Appeals  for  the  Niiitli  Circuit. 
Appellant  has  taken  this  appeal  from  the  final  judgment 
[Tr.  28-30]  entered  on  September  22nd  1948,  and  notice 
of  ai:)peal  was  filed  November  19th,  1948,  within  ihv  time 
provided  by  Section  2107,  Title  28,  U.  S.  Code  (the  United 
States  being  a  party).  The  Court  of  Appeals  has  juris- 
diction to  review  the  final  decision  (judgment)  in  (lucstion, 
under  Sections  1291  and  1294,  subd.  (1),  Title  28.  U.  S. 
Code. 
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Statement  of  the  Case. 

There  is  no  dispute  between  the  parties  as  to  the  facts, 
as  follows: 

Clyde  A.  Pack  married  appellant.  Angel  L.  Pack,  in 
California,  on  June  24th,  1932,  both  then  being-  residents 
of  California  and  at  all  times  thereafter  remained  hus- 
band and  wife,  and  residents  of  said  state,  until  the  said 
marriage  and  the  residence  of  Clyde  was  terminated  by 
his  death  on  June  11th,  1945.  There  were  two  children 
as  the  issue  of  said  marriage,  both  of  whom  survived 
their  father. 

Clyde  enlisted  in  the  U.  S.  Marine  Corps  on  February 
25,  1944,  and  was  in  active  service  therein  until  his  death. 
While  a  member  thereof,  he  applied  for  and  was  granted 
by  the  appellee  United  States,  through  its  Veterans  Ad- 
ministration, $10,000  of  National  Service  Life  Insurance, 
effective  March  6th,  1944,  under  certificate  N-15,813,803, 
for  which  he  designated  the  appellee  Lilly  Pack,  as  bene- 
ficiary, zvithont  the  consent  of  appellant,  his  ivifc.  Lilly 
Pack  was  his  mother  and  no  contingent  beneficiary  was 
named. 

All  of  the  premiums  called  for  under  the  terms  of  said 
insurance  were  paid  in  the  amounts  and  at  the  times  as 
provided  by  law  and  the  terms  of  said  insurance,  and  said 
insurance  was  in  full  force  and  effect  when  it  matured 
upon  Clyde's  death. 

All  of  such  premiums  zvere  paid  out  of  the  caniiuf/s  of 
Clyde,  appellant's  husband,  which  earnings  were  the  com- 
nntnity  property  of  Clyde  and  appellant. 

Clyde  at  no  time  executed  any  change  of  beneficiary. 
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Appellee  Lilly  Pack  is  a  resident  of  Missouri  and  claims 
an  interest  in  such  insurance,  as  the  named  beneficiary, 
adverse  to  the  claims  of  appellant. 

Appellant,  Angel  L.  Pack,  after  the  death  of  Clyde, 
made  written  demand  to  the  appellee,  United  States  of 
America  and  to  the  Veterans  Administration  thereof,  for 
payment  to  her  of  the  proceeds  of  said  insurance,  and  on 
August  25,  1947,  and  prior  to  the  filing  of  said  complaint, 
said  appellee  and  its  Veterans  Administration  disagreed 
with  appellant  and  refused  to  pay  her  claim  or  any  part 
thereof,  and  that  a  disagreement  exists  between  a])pellant 
and  said  appellee  as  to  her  claim. 

Not  any  of  the  proceeds  under  said  insurance  have  been 
paid  to  either  Angel  L.  Pack  or  Lilly  Pack,  or  to  anyone 
else. 

So  much  for  the  agreed  and  undisputed  facts. 

The  District  Court,  in  addition  to  the  foregoing,  found 
that  although  the  insurance  premiums  were  paid  and  said 
insurance  was  purchased  wholly  by  and  from  the  commu- 
nity property  of  Clyde  and  Angel,  his  wife  |  Tr.  24,  i^ar. 
II,  and  the  second  par.  II,  Tr.  24]  : 


(1)   That  Angel,  nevertheless,  had  and  has  no  inlercs 
in  the  insurance  here  involved   [Tr.  22-23.  par.  X];  an 


(2)  That  Lilly  does  not  hold  and  will  not  liold  any 
part  of  the  proceeds  of  said  insurance  in  trust  for  plain- 
tiff, but  that  all  such  proceeds  are  and  will  be  the  absolute 
propertv  of  Lilly,  free  from  any  trust  in  favor  of  Angel 
[Tr.  25.  par.  III]. 


i 
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In  its  Conclusions  of  Law  |Tr.  26-28 j  the  District 
Court  held  contrary  to  the  contentions  of  appellant: 

( 1 )  That  insurance  issued  under  the  National  Service 
Life  Insurance  Act  is  not  subject  to  the  community  ])rop- 
erty  laws  of  California  and  that  disposition  of  the  pro- 
ceeds of  such  insurance  cannot  be  controlled  or  governed 
by  such  laws   [par.  Ill] ; 

(2)  That  such  proceeds  must  be  paid  "according  to  the 
terms  of  said  contract"  (i,  c,  only  to  Lilly  as  named  bene- 
ficiary  [par.  IV] ) ; 

(3)  That  appellant  take  nothing  by  her  complaint 
[par.  V]  and  that  she  has  no  right,  title  or  interest  there- 
in or  to  any  of  the  proceeds   [par.  VI] ; 

(4)  And  awarded  the  entire  insurance  to  Lilly  as 
named  beneficiary  [par.  VII]  subject  to  her  attorneys' 
fees  [par.  VIII]. 


Specifications  of  Errors. 

The  District  Court  erred : 

1.  Tn  making  the  followini:^  h^indinp^s  of  I^^ict,  in  thai 
not  any  of  said  findings  are  supported  by  the  evidence  or 
by  law: 

(a)  In  finding  [Tr.  22-23,  par.  X]  that  appellant  had 
and  has  no  interest  in  the  insurance  and  in  failing  to  find 
that  the  insurance  was  the  community  property  of  Clyde 
and  apjx^llant  and  that  appellant  had  a  vested  one-half 
interest  therein; 

(b)  In  finding  that  appellee  Lilly  Pack,  does  not  hold 
and  will  not  hold  any  part  of  the  proceeds  from  such  in- 
surance in  trust  for  plaintiff  fTr.  25,  par.  Ill],  and  in 
failing  to  find  that  appellee  Lilly  Pack,  holds  and  will 
hold  an  undivided  one-half  of  all  of  the  proceeds  in  trust 
for  appellant,  and  that  she  deliver  the  same,  as  received, 
to  appellant. 

2.  In  not  finding: 

(a)  That  the  insurance  was  the  community  j)rnj)ert\-  of 
Clyde  and  api^ellant  and  that  appellant  had  and  still  has  a 
vested  one-half  interest  therein; 

(b)  That  appellee  Lilly  Pack  is  the  trustee  of  appellant 
and  that  she  is  required  to  deliver  one-half  of  all  jiro'^eeds, 
as  received,  to  appellant; 

(c)  That  appellee.  Lilly  Pack,  ])e  re(juired  to  execute  an 
assignment  to  appellant  of  a  one-half  undivided  interest 
or  as  to  $5,000  of  such  insurance. 

3.  In  making  certain  Conclusions  of  Law  |  Tr.  26-28], 
such  conclusions  being  unsupported  either  by  the  evidence 
or  by  law: 

(a)  In  concluding  that  the  disposition  of  the  proceeds 
is  not  subject  to  or  controlled  or  governed  by   [lie  com- 


mnnity   i)roperty   laws   of    California    |  Tr.    26-27,    ]mras, 
III  and  IV]  ; 

(b)  In  concluding-  that  ai)pellant  was  entitled  to  take 
nothing  and  has  no  right  or  claim  in  or  to  the  insurance 
or  its  proceeds  [Tr.  27,  paras.  V  and  VI  j  ; 

(c)  In  concluding  that  appellee,  Lilly  Pack,  is  entitled 
to  receive  the  entire  benefits  of  said  policy  [Tr.  27 ,  ])ar. 
VII]. 

4.  In  failing  to  conclude: 

(a)  That  the  insurance  was  the  community  property 
of  appellant  and  Clyde  and  that  she  had  and  has  an  un- 
divided one-half  interest  therein,  and  directing  the  entry 
of  judgment  accordingly,  or 

(b)  That  the  insurance  was  the  community  property  of 
appellant  and  Clyde,  and  that  as  between  appellant  and 
appellee  Lilly  Pack,  that  the  latter  holds  and  will  hold  an 
undivided  one-half  of  all  proceeds  therefrom  in  trust  for 
appellant,  directing  that  said  appellee  deliver  one-half  of 
all  such  proceeds  forthwith  to  appellant,  upon  receipt 
thereof,  and  directing  that  such  appellee  make  an  assign- 
n:ent  of  one-half,  or  $5,000,  of  said  insurance  to  appel- 
lant, and  upon  her  failure  so  to  do,  to  direct  the  Clerk  of 
the  Court  to  execute  such  assignment  for  her;  and 

(c)  That  appellee  Lilly  Pack,  was  estopped  from  claim- 
ing any  right  or  interest  in  said  insurance  or  its  proceeds 
to  the  extent  of  appellant's  (one-half)  community  interest 
therein. 

5.  In  awarding  judgment  against  appellant,  said  judg- 
ment not  being  supported  by  the  evidence  and  against  law 
and  in  not  awarding  judgment  in  favor  of  appellant,  in 
accordance  wnth  the  findings  it  should  have  made  and  the 
conclusions  it  should  have  rendered  as  aforesaid. 


ARGUMENT. 
Summary  of  Argument. 

I. 

The  insurance  was  coninuinity  property  and  the  sur- 
vivin.^'  widow   liad   a   vested   interest   in   one-half   tliereof. 

II. 

As  between  the  widow  and  the  named  beneficiary, 
[lie  latter  would  hold  one-half  of  the  ])roceeds  in  trnst  for 
the  widow,  and  may  be  required  to  make  an  assignment  of 
a  one-half  interest  to  the  widow. 

I. 

The  Insurance  Was  Community  Property  and  the 
Surviving  Widow  Had  a  Vested  Interest  in  One- 
Half  Thereof. 

A.  The  insurance  zvas  community  property.  It  was 
stipulated,  and  the  Court  found,  that  Clyde,  the  insured, 
and  Angel,  his  wife,  were  married  in  California  in  1932. 
and  were  residents  thereof,  and  husband  and  wife,  at  all 
times  thereafter  until  the  relationshij)  was  terminated  In- 
Clyde's  death  in  1945;  and  that  all  the  i)remiums  i)aid  in 
the  purchase  of  the  insurance  on  Clyde's  life,  purchased 
by  him  in  1944  (during  such  coverture)  were  ])ai(l  from 
and  by  community  income.  The  insurance  therefore  was 
the  community  property  of  a])pellant   (Angel)   and  Clyde. 

3  CaJ.  Jur.  Supf^.    (1926-36),   "Community   Prop- 
erty," Sec.  30,  pp.  509-511; 

]14  A.  L.  R.  546-548,  II  a,  "California"; 


Re  Perkins  (1943),  21  Cal.  2d  561,  134  F.  2d  231; 

Grimm  v.  Grimm  (1945),  26  Cal.  2d  173,  157  P. 
2d  841 ; 

Ciz'il  Code,  California,  Sees.  161a,  164  and  172; 

Wissner  v.  Wissner  (1949),  89  A.  C.  A , 

201  P.  2d  837. 


B.  The  ividozv  (appellant)  is  therefore  entitled  to  one- 
half  of  the  proceeds  of  the  policy.  There  is  no  question 
that  the  husband,  Clyde,  could  make  a  gift  of  his  one- 
half  interest  in  the  community  life  insurance  policy,  by 
naming  his  mother,  the  appellee,  Lilly,  and  that  even  had 
he  named  his  wife  Angel,  as  beneficiary,  he  was  free  to 
change  such  designation  of  beneficiary  without  her  con- 
sent. But  he  could  not  and  did  not,  by  naming  Lilly  as 
beneficiary,  divest  his  wife  of  her  community  interest 
therein,  without  her  consent. 

Traveler's  Ins.   Co.  v.  Fancher    (1933),   219   Cal. 
351,  26  P.  2d  482; 

McBride  v.  McBridc  (1936),  11  Cal.  App.  2d  521, 
54  P.  2d  480; 

3  Cal.  Jur.   Supp.    (1926-36),   "Community   Prop- 
erty," Sec.  30,  pp.  509-511; 

Civil  Code,  California,  Sees.  161a,  164  and  172; 

Wissner  v.    Wissner   (1949),   89  A.   C.   A , 

201  P.  2d  837. 


—10— 

The  Court  expressly  found  that  a])pcllant  Anj2:el,  at  no 
time  consented  to  the  naming  of  appellee  Lilly,  as  l)cncfi- 
ciary   [Tr.  21,  par.  V]. 

It  may  be  conceded  that  had  the  defendant  United 
States  made  payment  to  the  named  beneficiary  Lilly,  be- 
fore being  advised  of  appellant's  claim  to  one-half  of  the 
insurance  as  her  (Angel's)  property,  it  would  not  have 
been  subjected  to  liability  for  double  payment.  But  such 
is  not  the  case  here.  No  payments  have  been  made  to 
anyone  and  the  Government  is  fully  advised  as  to  Angel's 
claim,  and  all  will  concede  that  it  will  be  fully  protected, 
with  both  claimants  before  the  Court,  if  the  judgment  is 
reversed  and  the  trial  court  is  directed  to  enter  judgment 
in  favor  of  Angel  as  to  her  one-half  of  such  insurance. 

The  judgment  of  the  trial  court  deprived  appellant  of 
her  property  without  compensation  and  any  Act  of  Con- 
gress which  it  is  claimed  justifies  the  taking  of  her  prop- 
erty, in  which  she  had  a  vested  interest  (to-wit:  one-half 
of  the  insurance),  would  be  wholly  void  and  beyond  the 
powers  of  Congress  to  enact. 

Fifth  and  Tenth  AmeJidments,  U.  S.  Constiliition  ; 

Wissner  v.   Wissner   (1949),  89  A.   C.   A , 

201  P.  2d  837  (and  cases  therein  cited). 
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II. 

As  Between  the  Widow  and  the  Named  Beneficiary, 
the  Latter  Would  Hold  One-Half  of  the  Proceeds 
in  Trust  for  the  Widow,  and  May  Be  Required 
to  Make  an  Assignment  of  a  One-Half  Interest  to 
the  Widow. 

A,  Where,  as  here,  a  husband  names  a  third  party 
(here,  his  mother),  as  beneficiary  under  commnnity  life 
insurance,  a  trust  was  created  as  to  its  proceeds.  Whether 
or  not  a  true  "trust"  arises,  if  the  proceeds  are  paid  to 
appellee,  Lilly,  she  will  be  receiving  property  belonging 
to  appellant  Angel,  to  the  extent  of  one-half  of  the  pro- 
ceeds, and  may  be  required  to  deliver  such  part  to  appel- 
lant, the  purported  gift  of  one-half  of  the  community 
property  to  the  insured's  mother  being  wholly  invalid. 

Wissuer  v.    Wissner    (1949),   89  A.   C.   A , 

201  P.  2d  837; 

Nezv  York  Life  Ins.  Co.  v.  Bank  of  Italy,  60  Cal. 
App.  602,  214  Pac.  61; 

Civil  Code,  California,  Sees.  161a,  164  and  172; 

McBridc  v.  McBride,  11   Cal.  App.  2d  521.  54  P. 
2d  480; 

McElroy  v.  McElroy  (1948),  32  A.  C.  873,   198 
P.  2d  683. 

Thus,  even  if  it  should  be  determined,  as  a  matter  of 
law,  that  appellant's  Point  I,  while  sound,  would  avail 
her  nothing,  nevertheless,  where  the  husband  had  power 
to  designate  his  mother,  Lilly,  as  beneficiary  only  as  to  Jiis 
one-half  of  the  insurance.  Angel  mav  cause  a  trust  to  be 
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impressed  on  the  proceeds  under  her  second  cause  of  ac- 
tion as  against  Lilly. 

M'issuer  z'.    IVissncr   (1949),   89   A.    C.   A 

201  P.  2d  837; 

CalJwnn  r.  Usscry  (1930),  46  F.  2d  495: 

Ambrose  v.  U.  S.  (1926),  15  F.  2d  52; 

Kaschefsky  v.  Kaschefsky  (C.  C.  A.  6,  1940).  110 
F.  2d  836; 

Duncan  v.  Linton  (1929),  38  Ohio  App.  ?7 ,  175 
N.  E.  621  (petition  in  error  dismissed  121  Ohio 
St.  615,  172  N.  E.  377] ; 

Christenscn  v.  Christcnscn   (1926),  14  h\  2d  475; 

Noble  V.  Andrea  (1927),  141  S.  Car.  168,  139 
S.  E.  403. 

The    foregoing   and   other    similar    cases   all   concerned 
Government  life  insurance. 

It  should  be  remembered  that  Clyde  is  presumed  to  have 
known  the  law — that  by  virtue  of  Sections  161a,  164  and 
172  of  California's  Civil  Code,  the  insurance  would  be 
community  property,  and  that  he  had  no  power  to  divest 
his  wife  of  her  one-half  interest  therein  without  her  con- 
sent. It  must  also  be  presumed  that  he  did  not  intend  to 
defraud  his  wife  of  her  interest  therein.  Consequenily, 
when  he  named  his  mother  as  beneficiary,  without  his 
wife's  consent,  it  must  be  presumed  that  he  intended  that 
such  designation  should  apply  only  to  the  one-half  over 
which  he  had  the  power  to  designate  a  third  party,  as  I 
beneficiary,  to  the  same  efifect  as  if  he  so  announced  hisi 
intention,  and  that  he  intended  that  his  wife  Angel,  re-j 
ceived  the  other  one-half. 
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The  foregoing  is  fortified  by  the  fact  that  Clyde,  in 
applying  for  a  $10,000  single  policy,  could  name  but  one 
principal  beneficiary  (see  Kaschefsky  case  above),  and  it 
must  be  assumed  that,  therefore,  he  named  his  mother, 
knowing  that  his  wife,  under  California  law,  would  re- 
ceive one-half  of  the  proceeds  without  being  named. 

B.  Lilly  should  be  required  to  assign  a  one-half  inter- 
est in  the  insurance  to  appellant.  Clyde,  during  his  life- 
time, was  trustee  for  his  wife  as  to  her  one-half  of  the 
community  property,  in  that  he  had  no  power  to  make  a 
gift  thereof.  To  let  the  judgment  stand,  will  be  but  to 
sanctify  an  unjust  enrichment  in  Lilly,  and  under  the 
circumstances  she  should  be  required  to  make  restitution. 

McElroy  v.  McElroy  (1948),  32  A.  C.  873,  198 
P.  2d  683   (and  cases  therein  cited) ; 

Wissner  v.    Wissner   (1949),   89  A.   C.   A , 

201  P.  2d  837  (and  cases  therein  cited) ; 

Restatement,  "Restitution,"  Sec.  1,  and  1940  Pkt. 
Supp.   "Calif.  Annotations"; 

Restatement,  "Trusts,"  Vol.  2,  Sec.  292(1). 

It  is  now  settled  that  under  Rides  1  and  2,  FRCP,  a 
District  Court,  in  a  civil  action,  may  give  full  relief. 

Lilly  could  make  a  voluntary  assignment  as  to  one-half 
of  the  insurance  to  her  son's  widow,  the  appellant,  no  pay- 
ments having  so  far  been  made  to  Lilly. 

38  U.  S.  C.  A.,  Section  816: 

(".  .  .  assignments  of  .  .  .  any  part  of  the 
beneficiary's  interest  may  be  made  by  a  designated 
beneficiary  to  a  widow  ...  of  the  insured  .  .  . 
if  the  assignment  is  delivered  to  the  A^eterans  Ad- 
ministration before  any  payments  of  the  insurance 
shall  have  been  made  to  the  beneficiary"),  as  amend- 
ed August  1,  1946. 
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Thus,  even  //  this  Court  holds  that  appellant's  Point  T 
is  not  effective  as  against  the  Government,  nevertlieless 
as  between  the  contestants  (An^el  and  Lilly),  under  its 
equity  powers,  acting  in  personam,  the  District  Court  may 
be  directed  to  enter  a  judgment  requiring  Lilly  to  execute 
the  assignment  and  that  Court  will  have  power  to  enforce 
such  a  decree,  as  is  illustrated  by  the  principles  set  forth 
in: 

Taylor  v.  Taylor,  192  Cal.  71.  218  Pac.  756:- 

///  re  Barreiro's  Estate,  125  Cal.  Ai)p.  752,  14  P. 
2d  786. 

Congress  has  expressly  conferred  jurisdiction  ujion  the 
District  Courts  to  hear  and  determine  all  controversies 
between  persons  claiming  some  right  under  a  contract  of 
Covernment  insurance  and  to  determine  the  interests  of 
each  claimant,  particularly  where,  as  here,  the  United 
States  admits  liability  under  the  policy. 

Sees.  445  and  817,  Title  38,  U.  S.  C.  A. 

There  can  be  no  doubt  but  that  with  the  i)arties  before 
it.  the  Superior  Court  of  the  State  of  California  would 
have  power  to  require  Lilly  to  pay  one-half  of  the  insur- 
ance to  Angel  and  make  an  assignment  as  to  a  one-half 
interest  to  her. 

McElroy  v.  McElroy  (1948),  32  A.  C.  S7.^,  198  P. 
2d  683,  and  that,  the  District  Court  having  jurisdiction 
over  such  parties  in  personam,  was  bound  to  apply  the  law 
under  the  admitted  facts,  in  accordance  with  that  of  the 
State  of  California,  at  least  insofar  as  the  controversy 
between  them  was  concerned. 

Wissner  v.   Wissner   (1949),  89  A.   C.   A 

201  P.  2d  837. 
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Conclusion. 

It  is  rcs])ectfully  submitted  that  in  the  total  absence  as 
to  conflict  as  to  the  facts  (they  having  been  sti])ulated  to 
by  all  parties)  : 

1.  That  the  District  Court  erred  in  not  finding  that  the 
insurance  was  the  community  property  of  Angel  and 
Clyde,  and  awarding  to  Angel  a  one-half  interest  therein 
(to-wit:  awarding  her  $5,000  of  the  $10,000  of  insur- 
ance) ; 

2.  Or,  even  if,  as  held  by  the  District  Court  (which 
holding  appellant  urges  was  error),  the  community  prop- 
erty rights  of  appellant  were  inapplicable  in  an  action 
against  the  United  States,  nevertheless,  that  as  between 
the  benficiary  (appellee  Lilly)  and  the  widow  (appel- 
lant Angel),  the  District  Court  erred  in  not  determining 
that  Lilly  was  a  trustee,  as  between  herself  and  Angel, 
as  to  one-half  of  the  insurance,  and  requiring  Lilly  to 
assign  a  one-half  interest  to  Angel,  and  in  not  entering 
judgment  accordingly. 

Dated:    February  23rd,  1949. 

Sylvester  Hoffman, 
Irving  G.  Bishop, 

Attorneys  for  Appellant. 
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Jurisdiction. 

The  jurisdiction  of  the  District  Court  is  founded  upon 
Section  617  of  the  National  Service  Life  Insurance  Act 
of  1940,  as  amended  {3^  U.  S.  C,  Sec.  817),  which  incor- 
porates by  reference  Section  19  of  the  World  War  Vet- 
erans' Act,  as  amended  (38  U.  S.  C,  Sec.  445),  vesting 
Federal  District  Courts  with  jurisdiction  to  entertain  suits 
upon  Government  insurance  contracts  in  the  event  of  a  dis- 
agreement as  to  a  claim  under  the  contract. 

The  plaintiff  brought  this  suit  on  a  $10,000  contract  of 
National  Service  Life  Insurance  issued  to  her  husband, 
Clyde  A.  Pack,  while  in  the  naval  service,  alleging,  in 
Paragraph  VIII  of  her  complaint,  that  a  claim  for  insur- 
ance, which  she  had  presented  to  the  \^eterans'  Adminis- 
tration on  August  25,  1947,  had  been  denied,  and  that  a 
disagreement  existed  between  her  and  the  United  States. 
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[R.  4.]  These  allegations  as  to  the  existence  of  a  disagree- 
ment such  as  required  to  vest  the  court  with  jurisdiction 
were  admitted  in  Paragraph  V  of  the  answer  filed  by  the 
United  States.  |  R.  8-9.]  The  allegations  with  respect 
to  the  existence  of  a  disagreement  before  suit  were  also 
stipulated  to  be  true.      |R.  34.] 

The  jurisdiction  of  this  court  to  entertain  the  appeal  is 
likewise  conferred  by  Section  617  of  the  National  Service 
Life  Insurance  Act  of  1940,  as  amended  (38  U.  S.  C, 
Sec.  817),  and  Section  19  of  the  World  War  Veterans' 
Act,  as  amended  (38  U.  S.  C,  Sec.  445). 

Statement  of  the  Case. 

The  undisputed  facts  show  that  Clyde  A.  Pack  ( the  in- 
sured) enlisted  in  the  United  States  Marine  Corps  on 
February  25,  1944,  and  w^hile  in  active  service  applied  for 
and  was  granted  a  $10,000  contract  of  National  Service 
Life  Insurance,  effective  March  6.  1944,  designating  the 
appellee,  Lilly  Pack,  his  mother,  as  the  beneficiary  thereof. 
The  contract  was  kept  in  force  by  the  payment  of  monthly 
premiums,  deductions  being  made  from  the  insured's  pay 
while  in  the  naval  service,  and  was  in  force  on  the  date  of 
his  death,  June  11,  1945. 

The  insured  did  not  change  the  beneficiary  of  his  Na- 
tional Service  Life  Insurance  after  designating  his  mother 
as  beneficiary  in  the  original  application. 

After  the  insured's  death,  claims  for  insurance  were  pre- 
sented to  the  Veterans'  Administration  by  Angel  L.  Pack, 
the  appellant  herein,  and  by  Lilly  Pack,  appellee.  The  Vet- 
erans' Administration  denied  the  claim  of  the  ajjpellant 
and  allowed  the  claim  of  the  appellee,  Lilly  Pack,  as  the 
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designated  beneficiary,  but  has  made  no  payments  there- 
under because  of  this  litigation. 

In  her  complaint  appellant  sought  a  recovery  of  the  pro- 
ceeds of  the  National  Service  Life  Insurance  contract  is- 
sued to  her  husband,  on  the  theory  ( 1 )  that  she  was  desig- 
nated the  beneficiary  subsequent  to  the  issuance  of  the  in- 
surance, or  (2)  if  it  was  determined  that  she  was  not  the 
designated  beneficiary,  that  she  was  entitled  to  a  one-half 
interest  in  the  said  insurance,  under  and  by  virtue  of  the 
community  property  laws  of  the  State  of  California.  [R. 
2-7.]  The  answer  filed  by  the  United  States  denied  that 
the  appellant  was  entitled  to  a  recovery  under  either  theory. 
[R.  7-11.]  The  answer  and  cross-complaint  of  the  appel- 
lee, Lilly  Pack,  denied  that  the  appellant  was  entitled  to 
a  recovery  and  set  forth  her  claim  to  the  proceeds  of  the 
insurance  as  the  designated  beneficiary.     [R.  11-16. J 

The  case  was  tried  before  the  Honorable  Ben  Harrison, 
District  Judge,  after  a  jury  had  been  waived,  and  he  gave 
judgment  against  the  appellant  and  in  favor  of  the  appel- 
lee, Lilly  Pack  [R.  28-30],  rendering  findings  of  fact  and 
conclusions  of  law  in  support  thereof  [R.  19-28],  finding 
that  the  appellee,  Lilly  Pack,  was  the  designated  beneficiary 
and  the  person  entitled  to  the  proceeds  of  the  insurance 
contract;  that  the  appellant  had  never  been  designated  as 
the  beneficiary  and  was  not  entitled  to  a  share  in  the  insur- 
ance proceeds,  under  or  by  virtue  of  the  community  prop- 
erty laws  of  the  State  of  California.  He  concluded  as  a 
matter  of  law  that  the  insurance  was  issued  under  the 
National  Service  Life  Insurance  Act,  as  amended;  was  not 


subject  to  and  could  not  be  controlled  or  governed  by  the 
community  property  laws  of  the  State  of  California,  and 
that  the  community  property  laws  of  the  State  of  Califor- 
nia could  not  and  did  not  change  the  terms  of  the  policy 
of  insurance  sued  upon.  [R.  26-27.]  The  judgment  was 
entered  September  22,  1948,  and  the  present  ai)peal  filed 
November  19,  1948.     |  R.  30.] 

Summary  of  Argument. 
I. 

National  Service  Life  Insurance  contracts  were  author- 
ized by  Act  of  Congress  and  are  contracts  of  the  United 
States,  not  subject  to  community  property  laws  of  the  State 
of  California. 

II. 

A  trust  may  not  be  impressed  upon  National  Service 
Life  Insurance  by  virtue  of  the  community  property  laws 
of  the  State  of  California.  The  National  Service  Life 
Insurance  Act  contains  no  provision  for  the  creation  of  a 
trust  and  the  provisions  of  the  Act  are  inconsistent  with 
the  creation  of  a  trust.  None  of  the  elements  of  a  trust 
were  shown  to  exist  in  this  case.  An  assignment  of  Na- 
tional Service  Life  Insurance  was  expressly  prohibited  at 
the  time  this  insurance  contract  matured  and,  under  the 
amendatory  Act  permitting  voluntary  assignments  under 
stated  conditions,  the  appellee  may  not  be  compelled  to  as- 
sign any  portion  ol  the  insurance  for  wliich  she  was  the 
designated  beneficiary. 


I 
I 
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ARGUMENT. 

I. 

National  Service  Life  Insurance  Contracts  Were  Au- 
thorized by  Act  of  Congress  and  Are  Contracts 
of  the  United  States,  Not  Subject  to  Community 
Property  Laws  of  the  State  of  California. 

National  Service  Life  Insurance  contracts  were  author- 
ized by  the  National  Service  Life  Insurance  Act,  passed 
by  Congress  on  October  8,  1940  (38  U.  S.  C.  A.,  Sec. 
801 ) ;  the  provisions  of  that  Act,  as  amended,  govern  the 
designation  of  beneficiaries  and  payment  of  insurance  pro- 
ceeds thereunder,  and  are  not  subject  to  and  may  not  be 
controlled,  modified  or  changed  by  the  community  property 
laws  of  the  State  of  California.  Barton  v.  United  States, 
75  Fed.  Supp.  703  ( S.  D.  Calif. )  ;  Johnson  v.  Shelton, 
Memorandum  Ruling  No.  522,648  (Superior  Court  of 
State  of  California,  County  of  Los  Angeles).  (Appendix, 
infra.)     In  the  Barton  case,  the  court  said  (pp.  705,  706)  : 

Whether  state  law  can  control  disposition  of  pro- 
ceeds of  policies  issued  pursuant  to  the  National 
Service  Life  Insurance  Act  of  1940,  38  U.  S.  C.  A., 
Sees.  801-818,  depends  upon  the  intent  of  Congress; 
for  it  is  clear  that  the  Act,  being  a  constitutional 
exercise  of  powers  granted  to  Congress,  *  *  * 
is  "Supreme  Law  of  the  Land"  *  *  *  jf  (Con- 
gress so  willed.     *     *     *. 

3I»  *(*  'P  'i^  T*  'i^  T*  5|C 

I  therefore  conclude  that  Congress  left  no  room  for 
the  application  of  state  law  to  rights  arising  under 
policies  issued  pursuant  to  the  National  Service  Life 
Insurance  Act  of  1940,  as  amended,  38  U.  S.  C.  A., 
Sees.  801-818.  It  follows  then  that  California's  com- 
munity property  law,  [Cal.  Civ.  Code,  Sec.  164],  can 


confer  no  right  on  plaintiff  to  share  in  the  proceeds 
of  the  poHcy  at  bar. 

My  learned  colleague  Judge  Harrison  so  held  with 
respect  to  the  community  property  law  of  Texas  in 
James  v.  United  States,  et  al.,  D.  C.  S.  D.  Cal., 
1947. 
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Also,  as  stated  in  Johnson  v.  Shelton,  supra: 

In  the  case  before  us  the  policy  of  insurance  was 
issued  by  the  Federal  Government  pursuant  to  a  Con- 
gressional act.  To  the  extent  then  that  any  State 
law  conflicts  with  this  act  of  Congress  it  is  of  neces- 
sity void  and  of  no  effect.     *     *     * 

Similar  rulings  have  been  rendered  without  opinions  by 
United  States  District  Judge  Ben  Harrison,  in  James  v. 
United  States,  et  al,  No.  6061 -BH,  on  June  16,  1947 
(Appendix) ;  by  Judge  Campbell  E.  Beaumont,  in  RJiodes 
V.  United  States,  et  al.,  No.  5845-B,  and  by  Judge  Jacob 
Weinberger,  in  Hayek  v.  Hayek  and  United  States,  No. 
7400-W,  all  decided  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California;  and  by  the 
Superior  Court  of  the  State  of  California  in  and  for  the 
County  of  Los  Angeles,  in  Nobles  v.  Cannell,  No.  502-587. 
There  are  no  Federal  Court  decisions  to  the  contrary  of 
which  we  are  aware. 

Government    insurance   contracts   are   contracts   of   thej 
United  States  (Lynch  v.  United  States,  292  U.  S.  571), 
and  their  construction  presents  questions  of  Federal  la^ 
not  controlled  by  the  law   of   any   State.      Woodward  v\ 
United  States,  167  F.  2d  774  (C.  C.  A.  8th);  Cassarelk 
V.  United  States,  271  Fed.  486  (M.  D.  Pa.),  affirmed,  279 
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Fed.  396  (C.  C.  A.  3d) ;  United  States  v.  County  of  Al- 
legheny, 322  U.  S.  174,  183;  Clearfield  Trust  Co.  v.  United 
States,  318  U.  S.  363.  As  stated  in  Woodward  v.  United 
States,  supra  (pp.  77^-779)  : 

Policies  of  National  Service  Life  Insurance  are, 
of  course,  contracts  of  the  United  States  and  possess 
the  same  legal  incidents  as  other  government  con- 
tracts. Lynch  v.  United  States,  292  U.  S.  571,  576, 
54  S.  Ct.  840,  78  L.  Ed.  1434.  The  validity  and  con- 
struction of  such  policies  present  questions  of  federal 
law.  Clearfield  Trust  Co.  v.  United  States,  318  U. 
S.  363,  366,  63  S.  Ct.  573,  87  L.  Ed.  838;  United 
States  V.  County  of  Allegheny,  322  U.  S.  174,  183, 
64  S.  Ct.  908,  88  L.  Ed.  1209. 

Also,  in  United  States  v.  Fuller,  97  F.  2d  541  (C.  C. 
A.  5th),  involving  a  war  risk  insurance  contract,  the  court 
pointed  out  (p.  542)  : 

Such  claims  have  their  basis  and  foundation  in  the 
Federal  statutes,  which,  creating  the  claims  and  the 
conditions  under  which  they  may  be  maintained,  com- 
pletely govern  and  control  their  presentation  as  claims, 
and  suits  brought  upon  them,  against  the  United 
States.     (Cases  cited.)     *     *     5;=^ 

Under  the  provisions  of  Section  602(g)  (38  U.  S.  C. 
A.,  Sec.  802(g)),  the  insured  had  the  right  to  designate 
the  beneficiary  of  his  National  Service  Life  Insurance  con- 
tract within  a  restricted  class  of  beneficiaries,  and  the  right 
to  change  the  beneficiary,  without  the  beneficiary's  con- 
sent.   The  section  reads  as  follows : 

(g)  The  insurance  shall  be  payable  only  to  a 
widow,  widower,  child  (including  a  stepchild  or  an 
illegitimate  child  if  designated  as  beneficiary  by  the 
insured),   parent,   brother   or   sister   of   the    insured. 


The  insured  shall  have  the  right  to  designate  the 
beneficiary  or  henefieiaries  of  the  insurance,  but  only 
within  the  classes  herein  provided,  and  shall,  subject 
to  regulations,  at  all  times  have  the  right  to  change 
the  beneficiary  or  beneficiaries  of  such  insurance  with- 
out the  consent  of  such  beneficiary  or  beneficiaries  but 
only  within  the  classes  herein  provided:  *  *  *_ 
(Italics  supplied.) 

This  was  one  of  the  important  provisions  of  the  con- 
tract^ which  the  insured  entered  into  with  the  United  States 
when  he  applied  for  National  Service  Life  Insurance,  and 
his  designation  of  the  appellee,  Lilly  Pack,  his  mother,  as 
the  beneficiary,  without  any  change  having  been  made  dur- 
ing his  lifetime,  should  control  in  the  payment  of  insur- 
ance benefits.     As  pointed  out  by  the  District  Judge: 

I  feel  that  it  was  quite  a  solemn  pact  the  Govern- 
ment made  with  the  members  of  the  armed  forces, 
that  they  provide  insurance  for  their  named  bene- 
ficiaries. I  feel  that  that  was  a  solemn  obligation  on 
the  part  of  the  Government.  I  am  going  to  direct 
that  the  proceeds  of  the  policy  be  paid  to  the  mother, 
from  the  proceeds  of  the  policy  itself.  *  *  *.  [R. 
36.] 

Under  Government  insurance  contracts,  the  only  rela-  I 
tions  of  contract  are  between  the  Government  and  the  in- 
sured, the  beneficiary  being  a  volunteer.     White  v.  United 
States,  270  U.  S.   175;   Von  Der  Lippi-Lipski  v.   United 
States,   4   F.    2d    168    (App.    D.    C.);    United  States  v. 


^The  contract  provisions  are  found  in  the  Act,  the  amendments 
thereto  and  the  regulations  promulgated  thereunder.  White  v. 
United  States,  270  U.  S.  175;  Lynch  v.  United  States,  292  U.  S. 
571;  Wilner  v.  United  States,  292  U.  S.  571. 
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Sterling,  12  F.  2d  921  (C.  C.  A.  2d).    As  stated  in  White 
V.  United  States,  supra  (pp.  180-181): 

The  only  relations  of  contract  were  between  the 
Government  and  him.  White's  mother's  interest  at 
his  death  was  vested  only  so  far  as  he  and  the  Gov- 
ernment had  made  it  so,  and  was  subject  to  any  con- 
ditions upon  which  they  might  agree.  They  did  agree 
to  terms  that  cut  her  rights  down  to  one-half.  She 
is  a  volunteer  and  she  cannot  claim  more.  See  Helm- 
hols  V.  United  States,  294  Fed.  417,  affirming  283 
Fed.  600.  Gilman  v.  United  States,  294  Fed.  422, 
affirming  290  Fed.  614. 

Appellant,  who  admittedly  was  not  designated  as  bene- 
ficiary, had  no  relations  of  contract  with  the  Government 
and  could  occupy  no  better  position  than  the  named  bene- 
ficiary. 

Although  appellant  alleged  in  her  complaint  [par.  VI, 
R.  3-4]  that,  subsequent  to  March  6,  1944,  and  during 
his  lifetime,  "said  Clyde  A.  Pack  changed  the  beneficiary 
under  all  of  the  aforesaid  insurance  to  plaintifT  and  desig- 
nated plaintiff  the  sole  beneficiary  thereof,"  this  claim  ap- 
pears to  have  been  abandoned  on  this  appeal,  in  view  of 
the  statement  made  by  appellant  in  her  brief  (p.  3)  that 
"Clyde  at  no  time  executed  any  change  of  beneficiary." 
In  any  event,  there  was  no  evidence  to  show  a  formal 
change  of  beneficiary  in  her  favor  and  no  evidence  intro- 
duced from  which  a  change  of  beneficiary  might  be  es- 
tablished, under  the  rule  announced  in  a  number  of  recently 
decided  cases,  to  the  effect  that  a  change  of  beneficiary 
may  be  shown  where  the  evidence  establishes  an  intention 
on  the  part  of  the  insured  to  change  the  beneficiary,  to- 
gether with  evidence  of   an   act  or   action   accomplishing 
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such  a  change.  Kendiij  v.  Kendig,  170  F.  2d  750  (C.  C. 
A.  9th) ;  Mitchell  v.  United  States,  165  F.  2d  758  (C.  C 
A.  5th);  Roberts  v.  United  States,  157  F.  2d  906  (C.  C. 
A.  4th),  certiorari  denied,  330  U.  S.  829;  Collins  v.  United 
States,  161  F.  2d  64  (C.  C.  A.  10th),  certiorari  denied, 
331  U.  S.  859;  Bradley  v.  United  States,  143  F.  2d  573 
(C.  C  A.  10th),  certiorari  denied,  323  U.  S.  793;  Shapiro 
V.  United  States,  166  F.  2d  240  (C.  C.  A.  2d),  certiorari 
denied,  334  U.  S.  859;  Rosenschein  v.  Citron,  169  F.  2d 
885  (App.  D.  C). 

That  the  community  property  laws  of  a  state  may  not 
be  invoked  to  change,  modify  or  alter  the  provisions  of  a 
National  Service  Life  Insurance  contract,  is  implicit  in 
Section  454a,  Title  38,  U.  S.  C.  A.,  which  is  made  ap- 
plicable to  National  Service  Life  Insurance  by  Section  816, 
Title  38,  U.  S.  C.  A.,  and  which  provides,  in  part,  as 
follows : 

Payments  of  benefits  due  or  to  become  due  shall 
not  be  assignable,  and  such  payments  made  to,  or  on 
account  of,  a  beneficiary  under  any  of  the  laws  re- 
lating to  veterans  shall  be  exempt  from  taxation,  shall 
be  exempt  from  the  claims  of  creditors,  and  shall  not 
he  liable  to  attachment,  levy,  or  seizure  by  or  under 
any  legal  or  equitable  process  whatever,  either  be- 
fore or  after  receipt  by  the  beneficiary.^  *  *  * 
(Italics  supplied.) 

The  section  has  been  construed  as  having  this  effect  in 
Barton  v.  United  States,  supra,  and  Johnson  v.  Slielton, 


^Comparable  provisions  have  been  in  effect  for  years  in  relation 
to  Government  insurance  contracts  issued  pursuant  to  earlier  legis- 
lation (38  U.  S.  C.  A.,  Sections  454  and  454a),  and  have  been  en- 
forced. Perrydore  v.  Hester,  1 10  So.  403 ;  Mixon  v.  Mixon,  166  ^ 
S.  E.  516;  City  of  Atlanta  v.  Stokes,  165  S.  E.  270;  Wilson  v. 
Sawver,  6  S.  W.  2d  825. 
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supra,  and  with  respect  to  similar  benefits  in  Lawrence 
V.  Shaw,  300  U.  S.  245;  Pagel  v.  Pagel,  291  U.  S.  473; 
Lewis  V.  United  States,  56  F.  2d  563  (C.  C.  A.  3d) ;  and 
Gulp  V.  Webster,  25  Cal.  App.  2d  Supp.  759,  70  P.  2d 
273. 

The  Act  shows  a  Congressional  intent  to  foreclose  the 
application  of  State  statutes  in  another  respect,  Section 
602(i)    (38  U.  S.  C.  A.,  Sec.  802(i))  providing: 

The  right  of  any  beneficiary  to  payment  of  any  in- 
stallments shall  be  conditioned  upon  his  or  her  being 
alive  to  receive  such  payments.  No  person  shall  have 
a  vested  right  to  any  installment  or  installments 
of  any  such  insurance  and  any  installments  not  paid 
to  a  beneficiary  during  such  beneficiary's  lifetime 
shall  be  paid  to  the  beneficiary  or  beneficiaries  within 
the  permitted  class  next  entitled  to  priority,  as  pro- 
vided in  subsection  (h)  of  this  section.     *     *     *^ 

If  National  Service  Life  Insurance  is  community  prop- 
erty, it  would  then  become  the  absolute  property  of  the 
appellant,  contrary  to  the  aforementioned  section,  which 
expressly  prohibits  her  from  having  any  vested  right  in 
such  insurance.  And  if  the  appellant  was  named  benefi- 
ciary in  the  first  instance,  the  only  right  she  would  have 
under  this  section  would  be  a  right  to  the  monthly  pay- 
ments as  they  became  due,  conditioned  upon  her  being  alive 
to  receive  such  payments. 

The  Act  also  specifically  prohibits  payment  of  the  bene- 
fits to  the  heirs  or  legal  representatives  as  such  of  either 
the  insured  or  the  designated  beneficiary,  showing  a  Con- 
gressional intention  not  to  subject  National  Service  Life 
Insurance  in  any  way  to  State  statutes  of  inheritance  or 
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devolution,  Section  602( J)  (38  U.  S.  C.  A.,  Sec.  802(j)) 
providing ; 

No  installments  of  such  insurance  shall  be  paid  to 
the  heirs  ur  legal  representatives  as  such  of  the  in- 
sured or  of  any  beneficiary,  and  in  the  event  that  no 
person  within  the  permitted  class  survives  to  receive 
the  insurance  or  any  part  thereof  no  payment  of  the 
unpaid  installments  shall  be  made,     *     *     *. 

Other  provisions  of  the  National  Service  Life  Insurance 
Act  indicating  a  Congressional  intent  to  provide  a  com- 
pletely integrated  Federal  plan  of  insurance  for  members 
of  the  armed  forces,  to  be  administered  on  a  National 
scale  free  from  State  jurisdiction  or  control,  are  (1)  the 
provision  directing  the  Administrator  of  Veterans'  Affairs 
to  administer  the  Act  and  conferring  authority  to  promul- 
gate regulations  for  that  purpose;^  (2)  the  provision  that 
the  United  States  should  bear  the  costs  of  administration;* 

(3)  the  provision  that  the  United  States  should  bear  the 
excess  mortality  costs  and  cost  of  waiver  of  premiums 
due  to  the  extra  hazards  of   military  or   naval   service;' 

(4)  the  provision  for  a  National  Service  Life  Insurance 
appropriation  for  the  payment  of  liabilities;^  and  (5)  the 
provisions  for  the  creation  in  the  Treasury  Department  of 
the  National  Service  Life   Insurance  trust   fund  and  the 


^Section  608  (38  U.  S.  C.  A.,  Sec.  808). 

^Section  606  (38  U.  S.  C.  A.,  Sec.  806). 

i^Section  607  (38  U.  S.  C.  A.,  Sec.  807). 

^Section  604  (38  U.  S.  C.  A.,  Sec.  804). 
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setting  aside  of  reserves  to  meet  all  liabilities.^    In  Barton 
V.  United  States,  supra  (p.  705),  it  was  pointed  out: 

The  cited  provisions  are  persuasive  that  it  was  the 
purpose  of  Congress  to  provide  in  all  details  for  the 
issuance  and  administration  and  settlement  of  service 
life  insurance  on  a  national  basis,  as  the  title  of  the 
Act  implies.     (Cases  cited.) 

Government  insurance  differs  greatly  from  commercial 
insurance,  in  that  a  substantial  part  of  the  cost  of  provid- 
ing this  protection  is  borne  by  the  United  States,  whereas 
the  premiums  charged  an  insured  by  a  commercial  insur- 
ance company  cover  the  cost  of  the  protection  afforded, 
and  the  insurance  is  thus  considered  to  be  the  joint  prop- 
erty of  the  insured  and  his  beneficiary.  As  stated  in  White 
V.  United  States,  supra  (p.  180)  : 

The  insurance  was  a  contract,  to  be  sure,  for  which 
a  premium  was  paid,  but  it  was  not  one  entered  into 
by  the  United  States  for  gain.  All  soldiers  were  given 
a  right  to  it  and  the  relation  of  the  Government  to 
them  if  not  paternal  was  at  least  avuncular.  It  was 
a  relation  of  benevolence  established  by  the  Govern- 
ment at  considerable  cost  to  itself  for  the  soldier's 
good.     *    *    *. 

See  also, 

Lynch  v.  United  States,  292  U.  S.  571. 

The  engrafting  of  State  community  property  laws  on 
National  Service  Life  Insurance  contracts  would  mean 
that  veterans  residing  in  states  which  have  community 
property  laws  would  be  denied  the  absolute  right  to  desig- 
nate the  beneficiary,  which  veterans  living  in  other  states 
clearly  possess  under  the  Act.  Manifestly,  Congress  did 
not  intend  to  discriminate  against  these  veterans,  but  in- 


^Section  605  (38  U.  S.  C.  A..  Sec.  805), 


—14— 

tended  the  National  Service  Life  Insurance  Act  to  have 
uniform  application.  Barton  v.  United  States,  supra; 
Beach  v.  United  States,  79  Fed.  Supp.  747  (N.  D.  Ohio). 
In  any  event,  such  an  intention  to  discriminate  should  not 
be  imputed  to  the  Congress  in  the  absence  of  language  in 
the  statute  expressly  so  providing. 

While  the  appellant  contends  that  the  premiums  upon  this 
insurance  were  paid  out  of  earnings  which  were  com- 
munity property,  and  the  court  so  found,  the  premiums 
were  in  fact  deducted  from  the  insured's  service  pay  while 
serving  in  the  Marine  Corps  [R.  24,  35],  and  there  is  at 
least  a  question  as  to  whether  service  pay  may  be  con- 
sidered earnings,  for,  as  pointed  out  in  Johnson  v.  Shel- 
ton,  supra: 

In  one  aspect  such  pay  represents  a  gift  by  the 
government  rather  than  earnings,  because  the  Gov- 
ernment can  compel  any  person  to  serve  in  its  armed 
services  without  pay  {United  States  v.  Williams,  302 
U.  S.  46).     In  the  Williams  case  the  court  said: 

"Enlistment  is  more  than  a  contract,  it  effects  a 
change  of  status.  It  operates  to  emancipate  minors 
at  least  to  the  extent  that  by  enlistment  they  become 
bound  to  serve  subject  to  rules  governing  enlisted  men 
and  entitled  to  have  and  freely  dispose  of  their  pay." 

But,  aside  from  the  question  as  to  whether  service  pay 
may  be  considered  earnings  within  the  meaning  of  the  com- 
munity property  laws  of  California,  and  regardless  of 
whether  the  premiums  are  paid  by  the  insured  or  the  bene- 
ficiary named  in  a  Government  insfurancc  contract,  the 
proceeds  of  the  policy  must  be  paid,  in  accordance  with  the 
terms  of  the  contract,  to  the  designated  beneficiary.  Von 
Der  Lippi-Lipski  v.  United  States,  supra;  United  States 
V.  Sterling,  supra;  Murphy  v.  United  States,  5  Fed.  Supp. 
583  (D.  C.  Mass.);  Lewis  v.  United  States,  supra. 
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IT. 
A    Trust    May    Not    Be    Impressed    Upon    National 
Service   Life   Insurance   by   Virtue   of   the   Com- 
munity Property  Laws  of  the  State  of  California. 

Appellant's  contention  that  a  trust  was  created  in  her 
favor  by  virtue  of  the  California  community  property  laws 
is  but  another  way  of  stating  that  National  Service  Life 
Insurance  is  subject  to  the  community  property  laws,  and, 
for   the   reasons   already   stated,    this   may   not    be   done. 
Clearly  this  would  be  a  violation  of  Section  454a,  supra. 
Johnson  v.    Shelton,    Memorandum    Ruling    No.    522,648 
(Superior  Court  of  State  of  California,  County  of  Los 
Angeles) ;  Barton  v.   United  States,  75   Fed.   Supp.   703 
(S.  D.  Calif.).     As  stated  in  Johnson  v.  Shelton,  supra: 
Likewise  the  act  expressly  provides  that  the  pro- 
ceeds of  a  poHcy  may  be  paid  only  to  the  beneficiary 
designated  in  the  policy  and  that  "payments  of  bene- 
fits due  or  to  become  due  shall  not  be  assignable,  and 
such  payments  made  to,  or  on  account  of,  a  bene- 
ficiary under  any  of  the  laws  relating  to  veterans  shall 
be  exempt  from  taxation,  shall  be  exempt  from  the 
claims  of  creditors,  and  shall  not  be  liable  to  attach- 
ment,   levy    or    seizure    by    or    under    any    legal    or 
equitable  process  whatever,  either  before  or  after  re- 
ceipt by  the  beneficiary."     For  this  court  to  impress 
a  trust  on  the  funds  as  they  are  received  by  the  mother 
is  to  run  directly  into  the  teeth  of  the  statute.   (Ital- 
ics supplied.) 

Federal  control  of  title  to  the  proceeds  of  Government 
insurance,  both  before  and  after  payment  by  the  Govern- 
ment, has  been  consistently  recognized  and  enforced.  Laiv- 
rence  v.  Shaw,  300  U.  S.  245 :  Paget  v.  Paget,  291  U.  S. 
473;  Lewis  v.  United  States,  56  F.  2d  563  (C.  C.  A.  3d)  ; 
Gulp  V.  Webster,  25  Cal.  App.  2d  Supp.  759,  70  P.  2d  273. 
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The  case  of  Wissnvr  v.  Wissncr,  89  A.  C.  A.  857,  201 
P.  2d  837.  upon  which  the  appellant  relies,  we  submit, 
should  not  be  followed,  for  the  reason  succinctly  stated  in 
Johnson  v.  S  licit  on,  supra,  as  follows : 

It  is  said,  however,  in  Wissner  v.  IVissner,  that  to 
deprive  a  widow  of  her  vested  right  under  State  law 
to  receive  one-half  the  proceeds  of  a  Federal  life  in- 
surance policy  where  the  premiums  are  paid  out  of 
community  funds  is  contrary  to  the  Fifth  Amend- 
ment. But  this  contention  appears  to  be  fully  an- 
swered by  Justice  Holmes  in  speaking  for  the  court 
in  White  v.  United  States,  270  U.  S.  175,  70  L.  Ed. 
530,  and  by  Chief  Justice  Hughes  speaking  for  the 
court  in  Lawrence  v.  Slmw,  300  U.  S.  245,  81  L. 
Ed.  623,  neither  of  which  cases  are  cited  in  the  Wiss- 
ner case.     *     *     *. 


Also,  it  is  desired  to  invite  the  court's  attention  to  the 
fact  that  the  United  States  was  not  a  party  to,  and  did  not 
participate  in,  the  Wissner  case,  and  the  court  apparently 
was  not  fully  apprised  of  the  Government's  position.  In 
still  another  case,  decided  by  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of  Los  Ange- 
les (Nobles  V.  Cannell,  No.  502-587),  in  which  a  similar 
situation  obtained,  and  the  court  first  reached  the  same 
conclusion  as  in  Wissner,  the  United  States  Attorney  filed 
a  memorandum  of  points  and  authorities,  as  amicus  curiae, 
when  the  party  adversely  afifected  moved  to  have  the 
court's  Opinion  changed,  and  after  further  hearing,  the 
court  reversed  its  previous  stand,  concluding  that,  as  a 
matter  of  law: 

the  community  property  laws  of  the  State  of   Cali- 
fornia confer  no  rights  on  plaintiflf  to  share  in  the, 
proceeds  of  the  policy  involved  in   this  action   since 
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it  was  the  purpose  of  the  Congress  of  the  United 
States  to  provide  in  all  details  for  the  issuance  and 
administration  and  settlement  of  National  Service 
Life  Insurance  on  a  National  basis,  and  state  laws 
or  their  administration  may  not  interfere  with  the 
carrying  out  of  a  National  purpose. 

This  appellee  is  advised  that  petition  for  hearing  in  the 
Supreme  Court  of  California  in  the  Wissner  case  was  de- 
nied by  said  Court  on  March  21,   1949. 

No  Provision  for  Trusts  in  National  Service  Life 
Insurance  Act. 

The  National  Service  Life  Insurance  Act  of  1940,  as 
amended,  made  no  provision  for  the  creation  of  trusts 
on  National  Service  Life  Insurance  policies,  and  its  pro- 
visions limiting  payments  to  a  restricted  permitted  class 
of  beneficiaries,  and  providing  for  settlement  in  cases  of 
beneficiaries  thirty  or  more  years  of  age  (Section  802(h) 
(2),  Title  38,  U.  S.  C.  A.),  in  equal  monthly  installments 
for  120  months  certain,  continuing  during  the  lifetime  of 
such  beneficiary  or  upon  the  refund  life  income  plan,  both 
of  which  require  computation  of  the  annuity  based  on  the 
beneficiary's  attained  age,  are  wholly  inconsistent  with  any 
notion  that  a  trust  could  properly  be  imposed  with  respect 
to  such  payments.  The  history  of  subsequent  legislation 
makes  this  quite  clear.  Public  Law  589.  79th  Congress 
(60  Stat.  781,  et  seq.),  was  approved  on  August  1,  1946. 
It  amended  a  number  of  the  Act's  provisions  and  added 
many  others.  Among  those  added  was  Section  802 (t), 
which  provided  four  optional  modes  of  settlement  in  lieu 
of  the  two  modes  theretofore  allowed.  The  two  which 
were  carried   forward  were   those  abo\c   mentioned,   and 
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they  appear  as  (3)  and  (4)  in  said  Section  802(t),  which 
provides,  in  part,  as  follows: 

Options  (3)  and  (4)  shall  not  be  available  if  any 
firm,  corporation,  legal  entity  (including  the  estate  of 
the  insured),  or  trustee  is  beneficiary,  or  in  any  case 
in  which  an  endowment  contract  matures  by  reason 
of  the  completion  of  the  endowment  period.  (Italics 
supplied.) 

The  restrictive  sentence  above  quoted  was  necessary  only 
because  ( 1 )  the  prior  limitations  upon  the  permitted  class 
of  beneficiaries  were  removed  by  the  Act,  and  (2)  options 
other  than  (3)  and  (4)  had  been  added  which  were  sus- 
ceptible of  payments  to  corporations,  trustees  and  the 
like,  so  that  the  restrictive  provision  became  necessary 
where  it  had  not  been  required  before.  A  report  of  the 
Senate  Committee  on  Finance  (Report  1705,  79th  Con- 
gress, see  H.  R.  6371)  contains  language  identical  with 
that  appearing  in  the  H.  R.  2(X)2,  which  must  be  taken  into 
account  in  connection  w-ith  this  matter.  As  to  Section 
602(t),  it  states,  in  part,  on  page  6,  as  follows: 

It  is  also  provided  that  the  Options  (3)  and  (4) 
above  outlined  shall  not  be  available  if  any  firm,  cor- 
poration, legal  entity  (including  the  estate  of  the  in- 
sured), or  trustee  is  beneficiary,  or  in  any  case  in 
which  an  endowment  contract  matures  by  reason 
of  the  completion  of  the  endowment  period.  The  re- 
strictions against  selection  of  Options  (3)  and  (4) 
by  a  firm,  corporation,  legal  entity,  or  trustee  is 
deemed  necessary  because  payments  in  such  cases  could 
not  be  based  on  the  life  of  an  individual  and  because 
if   insurance  payments  were  conditioned  on   the  lifci 
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of  any  individual  other  than  the  payee  it  would  be 
necessary  to  determine  such  individuals  as  alive  at  the 
time  such  installments  are  payable. 

Thus,  it  seems  clear  that  a  trust  may  not  be  impressed 
upon  National  Service  Life  Insurance,  and  the  cases  in- 
volving trusts  on  war  risk  term  insurance  and  United 
States  Government  insurance,  upon  which  the  appellant  re- 
lies {Calhoun  v.  Ussery,  46  F.  2d  495  ( W.  D.  La.) ;  Am- 
brose V.  United  States,  15  F.  2d  52  (W.  D.  N.  Y.); 
Kaschefsky  v.  Kaschefsky,  110  F.  2d  836  (C.  C.  A.  6th)), 
are  not  in  point,  since  they  do  not  relate  to  contracts  of 
National  Service  Life  Insurance  and  differ  therefrom  in 
the  particulars  mentioned.  Furthermore,  the  trusts  in- 
volved in  said  cases  were  not  predicated  upon  rights  claimed 
to  have  been  acquired  under  Government  insurance  con- 
tracts by  virtue  of  State  community  property  laws.  And 
all  of  said  cases  did  involve  some  expression  on  the  part 
of  the  insured  or  evidence  with  regard  to  a  trust,  whereas 
no  such  expression  or  evidence  was  claimed  by  the  appel- 
lant in  the  present  case  and  none  shown  to  exist.  The 
Kaschefsky  case,  which  appellant  also  cites  in  her  brief 
(p.  13)  as  authority  for  the  statement  "that  Clyde,  in  ap- 
plying for  a  $10,000  single  policy,  could  name  but  one 
principal  beneficiary,"  is  not  authority  for  such  a  state- 
ment, and  the  statement  is  incorrect,  for  the  insured  could 
(and  many  veterans  did)  designate  more  than  one  prin- 
cipal beneficiary.  Section  602(g),  supra,  providing  that: 
"The  insured  shall  have  the  right  to  designate  the  bene- 
ficiary or  beneficiaries     *     *     *." 
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Appellee  Is  Xot  Required  to  Assign. 

Contrary  to  appellant's  contention,  the  named  beneficiary 
(Lilly  Pack)  may  not  be  required  to  make  an  assi^i^nment 
of  one-half  interest  to  the  appellant,  for  the  reason  that, 
under  the  j)rovisions  of  Section  454a,  supra,  the  i)roceeds 
of  this  insurance  contract  were  not  assignable,  the  perti- 
nent statutory  provision  expressly  stating  that  "Payments 
of  benefits  due  or  to  become  due  shall  not  be  assignable 
*  *  *.'*  This  statutory  provision  not  only  did  not  sanc- 
tion or  permit  an  assignment,  but  expressly  prohibited  one, 
and  was  in  force  at  the  time  this  insurance  contract  ma- 
tured, on  June  11,  1945.  The  amendment  of  August  1, 
1946.  c.  728,  60  Stat.  788  (38  U.  S.  C.  A.,  Sec.  816), 
provides  for  an  assignment  as  follows : 

That  assignments  of  all  or  any  part  of  the  bene- 
ficiary's interest  may  be  made  by  a  designated  bene- 
ficiary to  a  widow,  widower,  child,  father,  mother, 
grandfather,  grandmother,  brother,  or  sister  of  the 
insured,  when  the  designated  contingent  beneficiary, 
if  any,  joins  the  beneficiary  in  the  assignment,  and  if 
the  assignment  is  delivered  to  the  Veterans'  Admin- 
istration before  any  payments  of  the  insurance  shall 
have  been  made  to  the  beneficiary:     *     *     *. 

This  amendment  permits  a  voluntary  assignment  by  the 
designated  beneficiary  on  the  conditions  stated,  but  cer- 
tainly does  not  require  one,  and  there  is  no  authority  of 
law  to  compel  the  appellee.  Lilly  Pack,  to  make  an  assign- 
ment in  favor  of  the  appellant. 
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Conclusion. 

For  the  reasons  mentioned,  it  is  respectfully  submitted 
that  the  judgment  should  be  affirmed. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 
Ernest  A.  Tolin, 

Assistant  United  States  Attorney, 
Clyde  C.  Downing, 

Assistant  United  States  Attorney, 
Robert  Komins, 

Assistant  United  States  Attorney, 

H.  G.  MoRisoN, 

Assistant  Attorney  General, 
D.  Vance  Swann, 

Attorney,  Department  of  Justice, 
Thomas  E.  Walsh, 

Attorney,  Department  of  Justice. 

March,  1949. 


APPENDIX. 

Memorandum  Ruling. 
No.  522,648. 

In  the  Superior  Court  of  the  State  of  CaHfornia,  in  and 
for  the  County  of  Los  Angeles. 

Daisy  Edda  Johnson,  plaintiff,  vs.  Ada  Shelton,  defend- 
ant. 

The  controversy  in  this  case  relates  to  the  relative  rights 
of  a  widow  and  a  mother  of  a  deceased  veteran  of  World 
War  II  to  the  monthly  payments  being  made  by  the  fed- 
eral government  under  a  War  Service  insurance  policy. 
The  widow  of  the  veteran  contends  that  while  the  policy 
designates  the  mother  as  the  sole  beneficiary,  it  was  taken 
out  during  the  deceased  veteran's  marriage  to  the  widow, 
the  plaintiff  here,  and  hence,  under  our  community  laws, 
she  is  entitled  to  reach  one-half  of  the  proceeds  of  the 
policy  by  making-  the  mother  a  trustee  thereof  for  the 
plaintiff'.  The  mother  did  not  answer  the  complaint  and 
hence  her  default  was  duly  entered.  Under  the  law  of 
this  state  the  default  operates  as  an  admission  by  the 
mother  of  the  truth  of  the  cause  of  action  as  set  up  in  the 
complaint  and  of  every  material  and  traversible  allegation 
therein  which  is  well  and  properly  pleaded,  but  the  default 
does  not  admit  that  the  facts  alleged  are  in  law  sufficient 
to  constitute  a  good  cause  of  action  or  to  entitle  plaintiff 
to  the  relief  prayed.  Moreover,  where  the  cause  of  action 
is  predicated  upon  a  document  the  terms  of  the  document 
control  over  any  contrary  averments  set  forth  in  the  com- 
plaint. 

The  right  of  the  plaintiff  to  recover  is  based  upon  the 
fact  that  the  communitv  fund-s  of  the  decedent  and  the 
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plaintiff,  his  widow,  were  used  to  pay  the  premiums  on 
the  poHcy  issued  by  the  federal  government,  and  hence, 
under  the  community  laws  of  this  state,  of  which  the 
decedent  was  a  resident,  one-half  of  the  proceeds  are  pay- 
able to  the  surviving  widow.  This,  of  course,  is  the  rule 
with  respect  to  life  insurance  policies  issued  by  private 
corporations.  We  turn  then  to  consider  whether  the  rule 
is  the  same  or  otherwise  with  respect  to  life  insurance  poli- 
cies issued  by  the  federal  government. 

That  the  rule  is  otherwise  is  the  holding  of  Judge 
Mathes  in  Barton  v.  United  States,  75  Fed.  Supp.  703; 
that  the  rule  is  not  otherwise  is  the  holding  of  Presiding 
Justice  Adams  in  Wissner  v.  Wissner,  89  A.  C.  A.  857. 
In  view  of  that  conflict  of  opinion,  the  question  at  once  is 
presented  whether  the  Wissner  case  is  a  controlling  prece- 
dent upon  this  court  if  there  are,  as  appears  to  be  the  case, 
decisions  to  the  contrary  by  the  Supreme  Court  of  the 
United  States. 

In  McCulloch  v.  Maryland,  4  Wheaton,  316,  Chief  Jus- 
tice Marshall  said: 

".     .     .     The  People  of  the  United  States  have  seen  fitj 
to  divide  sovereignty,  and  to  establish  a  complex  system.] 
They  have  conferred  certain  powers  on  the  state  govern- 
ments, and  certain  other  powers  on  the  national  govern-] 
ment.    As  it  was  easy  to  foresee  that  questions  must  arise 
between  these  governments  thus  constituted,  it  became  oi 
great  moment  to  determine  upon  what  principle  these  ques- 
tions should  be  decided,  and  who  should  decide  them.  Th( 
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constitution,  therefore,  declares  that  the  constitution  itself, 
and  the  laws  passed  in  pursuance  of  its  provisions,  shall 
be  the  supreme  law  of  the  land,  and  shall  control  all  state 
legislation  and  state  constitutions  which  may  be  incom- 
patible therewith;  and  it  confides  to  this  court  the  ulti- 
mate power  of  deciding"  all  questions  arising  under  the 
constitution  and  laws  of  the  United  States.  The  laws  of 
the  United  States,  then,  made  in  pursuance  of  the  consti- 
tution, are  to  be  the  supreme  law  of  the  land,  anything  in 
the  laws  of  any  state  to  the  contrary  notwithstanding." 

In  the  case  before  us  the  policy  of  insurance  was  issued 
by  the  federal  government  pursuant  to  a  congressional  act. 
To  the  extent  then  that  any  state  law  conflicts  with  this 
act  of  Congress  it  is  of  necessity  void  and  of  no  effect. 
The  act  in  question  permitted  a  veteran  to  apply  for  a  pol- 
icy of  insurance,  but  restricted  his  designations  of  bene- 
ficiaries to  certain  persons,  among  others  a  wife  or  mother. 
Likewise  the  act  expressly  provides  that  the  proceeds  of 
a  policy  may  be  paid  only  to  the  beneficiary  designated  in 
the  policy  and  that  "payments  of  benefits  due  or  to  become 
due  shall  not  be  assignable,  and  such  payments  made  to, 
or  on  account  of,  a  beneficiary  under  any  of  the  laws  re- 
lating to  veterans  shall  be  exempt  from  taxation,  shall  be 
exempt  from  the  claims  of  creditors,  and  shall  not  be  liable 
to  attachment,  levy  or  seizure  by  or  under  any  legal  or 
equitable  process  whatever,  either  before  or  after  receipt 
by  the  beneficiary."  For  this  court  to  impress  a  trust  on 
the  funds  as  they  are  received  by  the  mother  is  to  run  di- 
rectly into  the  teeth  of  the  statute. 


It  is  said,  however,  in  Wissner  v.  Wissner  that  to  de- 
prive a  widow  of  her  vested  right  under  state  law  to  re- 
ceive one-half  the  proceeds  of  a  federal  life  insurance  pol- 
icy where  the  premiums  are  paid  out  of  community  funds 
is  contrary  to  the  Fifth  Amendment.  But  this  contention 
appears  to  be  fully  answered  by  Justice  Holmes  in  speak- 
ing for  the  court  in  White  v.  U.  S.,  270  U.  S.  175,  70  L. 
Ed.  530,  and  by  Chief  Justice  Hughes  speaking  for  the 
court  in  Lawrence  v.  Shaw,  300  U.  S.  245,  81  L.  Ed.  623, 
neither  of  which  cases  are  cited  in  the  Wissner  case.  The 
White  case  involved  a  federal  service  insurance  policy  is- 
sued in  1918.  Under  the  act  under  which  the  policy  was 
issued  a  veteran  could  not  designate  an  aunt  along  with 
his  mother  as  a  beneficiary  as  he  wished  to  do.  Accord- 
ingly, he  designated  his  mother  the  beneficiary,  but  left 
a  will  providing  that  one-half  of  the  sums  paid  to  his 
mother  should  go  to  his  aunt.  Under  the  statute,  as  it 
existed  at  the  time  of  the  veteran's  death,  the  provision 
in  favor  of  the  aunt  was  unenforceable.  However,  a  year 
later  Congress  passed  an  act  amending  the  statute  so  as 
to  permit  payments  to  persons  in  the  class  of  aunts  and  ad- 
ditionally made  the  statute  retroactive  as  of  the  date  of  the 
enactment  of  the  original  statute  pursuant  to  a  reserva- 
tion contained  in  the  original  statute.  The  court  held  that 
the  amendment  of  the  statute  did  not  violate  any  rights  of 
the  mother  under  the  Fifth  Amendment.  The  court  said: 
"The  insurance  was  a  contract,  to  be  sure,  for  which  a 
premium  was  paid,  but  it  was  not  one  entered  into  by  the 
United  States  for  gain.     All  soldiers  were  given  a  right 
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to  it,  and  the  relation  of  the  government  to  them,  if  not 
paternal,  was  at  least  avuncular  .  .  .  The  only  rela- 
tions of  contract  were  between  the  government  and  him. 
White's  mother's  interest  at  his  death  was  vested  only  so 
far  as  he  and  the  government  had  made  it  so,  and  wasi 
subject  to  any  conditions  upon  which  they  might  agree." 

In  Lawrence  v.  Shaw,  supra,  it  was  held  that  the  federal 
government  could  exempt  the  proceeds  of  a  veteran's  pol- 
icy from  state  taxation  despite  the  state's  laws  to  the  con- 
trary. That  being  true,  it  would  seem  to  follow  that  state 
community  laws  cannot  fare  any  better.  Moreover,  it 
should  be  observed  that  in  the  instant  case  the  insurance 
premiums  were  paid  by  deducting  their  amount  from  the 
pay  of  the  veteran.  In  one  aspect  such  pay  represents  a 
gift  by  the  government  rather  than  earnings,  because  the 
government  can  compel  any  person  to  serve  in  its  armed 
services  without  pay  (United  States  v.  Williams,  302  U. 
S.  46).     In  the  Williams  case  the  court  said: 

''Enlistment  is  more  than  a  contract,  it  effects  a 
change  of  status.  It  operates,  to  emancipate  minors 
at  least  to  the  extent  that  by  enlistment  they  become 
bound  to  serve  subject  to  rules  governing  enlisted  men 
and  entitled  to  have  and  freely  to  dispose  of  their 
pay." 

In  view  of  the  foregoing  decisions  of  the  United  States 
Supreme  Court  it  follows  that  judgment  must  be  entered 
for  the  defendant. 

Clarence  M.  Hanson, 

Judge. 


No.  6061-BH. 
Findings  of  Fact  and  Conclusions  of  Law. 

In  the  District  Court  of  the  United  States,  in  and  for 
the  Southern  District  of  California,  Central  Division. 

Anna  M.  James,  plaintiff,  v.  United  States  of  America, 
William  H.  James,  William  H.  James  and  Agnes  James, 
as  custodians  for  Bobby  Ray  James,  a  minor.  Doe  One, 
Doe  Two  and  Doe  Three,  defendants. 

The  above  entitled  cause  having  come  on  regularly  for 
trial  on  the  5th  day  of  June,  1947,  before  the  Honorable 
Ben  Harrison,  Judge  of  the  above  entitled  Court,  sitting 
without  a  jury,  a  jury  having  been  expressly  waived  by 
all  of  the  parties;  *  *  *  ^j^^j  ^\^q  Court  having  heard 
all  of  the  testimony  and  having  examined  the  documentary 
evidence  offered  by  the  parties,  and  the  cause  having  been 
submitted  for  decision,  and  the  Court  being  fully  advised 
in  the  premises,  hereby  makes  its  Findings  of  Fact  and 
Conclusions  of  Law  as  follows: 

Findings  of  Fact 

The  Court  finds  as  follows: 

L 

The  plaintiff,  Anna  M.  James,  is  the  widow  of  the  in- 
sured soldier,  Robert  L.  James.  The  defendant,  the 
United  States  of  America  is  the  insurer,  the  defendant, 
William  H.  James,  is  the  father  of  the  deceased  insured, 
Agnes  James  is  the  divorced  wife  of  the  deceased  insured, 
Robert  L.  James,  and  the  mother  and  the  legal  guardian 
of  Bobby  Ray  James.  Agnes  James  has  had  her  name 
changed  to  her  present  name.  Diane  C.  James.     That  by 
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stipulation  of  parties,  the  minor   Bobby  Ray  James  was 
made  a  defendant  to  said  action. 

II. 

That  the  plaintiff  and  the  insured,  Robert  L.  James, 
were  married  in  the  State  of  Arkansas  on  April  8,  1942, 
and  that  at  all  times  thereafter  until  the  death  of  the  in- 
sured, they  remained  husband  and  wife. 

That  subsequent  thereto,  and  on  June  8,  1942,  the  in- 
sured, Robert  L.  James,  enlisted,  or  was  inducted  into 
active  service  of  the  United  States  Army  and  continued 
therein  until  his  death  on  June  21,  1944. 

That  on  July  8,  1942,  the  insured  applied  for  and  was 
granted  a  policy  of  United  States  government  life  insur- 
ance. No.  N3-101-428  in  the  sum  of  $5,000.00,  naming  as 
principal  beneficiary  thereof,  William  H.  James,  described 
as  father,  and  as  contingent  beneficiary,  Bobby  Ray  James, 
described  as  son.  Said  insurance  contract  became  effective 
on  August  1,  1942,  and  that  the  insured  paid  the  premiums 
thereon  by  deductions  from  his  service  pay  to  and  includ- 
ing the  date  of  his  death,  therefore,  said  insurance  con- 
tract was  in  full  force  and  effect  at  said  time. 

That  on  the  same  day,  that  is  to  say,  on  July  8,  1942, 
the  insured  applied  for  and  was  granted  an  additional  con- 
tract of  National  Service  Life  Insurance  in  the  sum  of 
$5,000.00,  No.  N3-1 11-499,  effective  August  1,  1942, 
naming  as  the  principal  beneficiary  thereof,  Anna  M. 
James,  described  as  wife,  and  as  the  contingent  beneficiary, 
Bobby  Ray  James,  described  as  son.  That  the  insured 
paid  the  premiums  on  said  policy  during  the  period  of 
service  by  deductions  from  his  service  pay  to  and  including 
the  date  of  death. 


That  on  March  16,  1944,  the  insured  filed  a  change  of 
beneficiary  on  the  official  form  provided  by  the  War  De- 
partment for  that  purpose,  wherein  he  made  his  father, 
William  H.  James,  as  principal  beneficiary,  on  a  policy 
No.  N3-101-428,  and  his  son,  Bobby  Ray  James,  as  the 
contingent  beneficiary  thereof,  and  on  the  second  policy 
No.  N3-1 11-499  he  named  as  principal  beneficiary,  his  son, 
Bobby  Ray  James,  and  as  contingent  beneficiary,  his  wife, 
Mrs.  Anna  May  James,  the  plaintiff  herein;  both  ])olicies 
were  in  full  force  and  effect  at  the  date  of  death.  The 
numbers  on  said  policies  have  apparently  been  transposed 
or  used  interchangeably,  but  the  same  does  not  affect  them 
in  any  manner  whatsoever. 

That  the  insured  was  reported  missing  in  action  June 
21,  1944,  evidence  of  his  death  was  received  by  the  War 
Department  and  date  of  death  was  established  as  of  June 
21,  1944.  See  War  Department  Form  No.  52-1,  dated 
May  29,  1945. 

*jC  3JC  3|C  3|C  ^  ^  3(t  jJC  j^ 

IV. 

The  Court  further  finds  that  prior  to  the  date  of  de- 
cedent's marriage  to  the  plaintiff,  Anna  M.  James,  the 
said  decedent  was,  and  had  held  his  legal  residence  in  the 
County  of  Dallas,  State  of  Texas,  and  that  said  residence 
continued  to  be  the  residence  of  the  decedent  and  plaintiff 
to  the  date  of  his  death.  That  plaintiff  is  now  a  resident 
of  the  County  of  Los  Angeles,  State  of  California. 

V. 

The    Court    further    finds    that,    except    as    hereinafter  I 
qualified,  the  Community  Property  Laws  of  the  State  of 
Texas  govern  as  to  the  management,  control  and  disposi- 
tion of  the  community  property  of  the  plaintiff  and  the 


decedent  and  that  no  fraud  is  alleged  or  proven  to  have 
been  practiced  either  by  the  decedent  against  the  plaintiff 
or  by  the  plaintiff  against  the  decedent. 

VI. 

That  the  contracts  of  insurance  sued  upon  herein  were 
issued  pursuant  to  the  provisions  of  the  National  Service 
Life  Insurance  Act  of  1940,  as  amended,  and  that  the 
laws  of  the  United  States  of  America  relating  to  such 
contracts  of  insurance  are  paramount  in  the  naming  of  or 
changing  of  beneficiaries  by  an  insured  thereunder,  and 
with  respect  to  the  disposition  of  the  proceeds  of  said  con- 
tracts of  insurance,  and  that  said  National  Service  Life 
Insurance  Act  of  1940,  as  amended,  and  all  regulations 
promulgated  pursuant  to  the  authority  granted  by  said 
statute  are  not  affected,  modified  or  controlled  by  any  state 
laws  or  regulations  to  the  contrary. 


Conclusions  of  Law. 

The  Court  makes  the   following   Conclusions  of   Law 
from  the  foregoing  facts: 


II. 

That  the  residence  of  the  plaintiff  and  her  deceased  hus- 
band was,  prior  to  his  death,  in  the  County  of  Dallas, 
State  of  Texas. 

III. 

That  under  the  contracts  of  insurance  sued  upon  herein 
issued  pursuant  to  the  provisions  of  the  National  Service 
Life  Insurance  Act  of  1940,  as  amended,  the  insured  had 
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the  absolute  right  to  make  a  designation  or  change  of 
designation  of  beneficiary,  within  the  permitted  class,  with- 
out the  consent  of  the  plaintiff  wife. 

IV. 

That  the  right  to  name  or  change  the  beneficiary  thus 
conferred  by  federal  statute  is  not  subject  to  and  cannot  be 
affected,  modified  or  controlled  by  any  state  community 
property  laws. 

V. 

That  the  disposition  of  the  proceeds  or  benefits  of  any 
contracts  of  insurance  issued  pursuant  to  the  provisions 
of  the  National  Service  Life  Insurance  Act  of  1940,  as 
amended,  is  not  subject  to  and  cannot  be  controlled  or 
governed  by  the  community  property  laws  of  any  state. 

VI. 

That  under  the  Community  Property  Laws  of  the  State 
of  Texas,  where  there  is  no  intention  on  the  part  of  the 
husband  to  defraud  a  w^ife,  the  proceeds  of  a  policy  on 
the  life  of  the  husband  vested  in  the  beneficiary  named  in 
the  policy  upon  the  death  of  the  insured  husband  even 
though  the  policy  was  taken  out  during  coverture,  by  the 
husband,  and  the  premiums  were  paid  out  of  community 
funds. 

VII. 

That  the  plaintiff  is  not  entitled  to  any  relief  either  as 
prayed  for  in  the  Complaint  or  as  shown  by  the  facts 
proven. 

VIII. 

That  neither  the  plaintiff's  Complaint  nor  the  facts 
proven  state  or  prove  a  claim  against  any  of  the  defendants 
herein  upon  which  relief  can  be  granted. 
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IX. 

That  the  plaintifif  has  no  right  or  claim  in  or  to  either 
of  the  insurance  poHcies  sued  on  herein  or  in  or  to  any 
of  the  proceeds  thereof,  save  and  except  as  the  same  may 
hereafter  accrue  to  her  as  the  contingent  beneficiary  where 
so  named. 

Dated:     June  16th,  1947'. 

/s/  Ben  Harrison, 

United  States  District  Judge. 
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No.  12139 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Angel  L.  Pack, 

Appellant, 


vs. 


United  States  of  America  and  Lilly  Pack, 

Appellees. 


REPLY   BRIEF   OF   APPELLANT. 


Foreword. 

Since  the  arguments  presented  in  the  respective  reply 
briefs  of  appellees  are  common  to  both,  all  reference  in 
this,  appellant's  reply  brief,  will  be  to  the  brief  of  appellee 
United  States  of  America. 

ARGUMENT. 

I. 

Section  454a  Is  Inapplicable. 

Appellees  rely  largely  on  Section  454a,  Title  38,  U.  S. 
C.  A.,  as  prohibiting  appellant  from  securing  any  relief 
under  either  of  her  two  claims  as  set  forth  in  her  com- 
plaint :  ( 1 )  That  the  insurance  was  community  property 
and  she,  as  surviving  widow,  had  a  vested  interest  in  one- 
half  thereof  and  that  the  designation  of  Lilly  as  beneficiary 
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was  void  as  to  one-half  of  the  insurance  (Appellant's 
Brief  pp.  8-10),  (2)  that  if  she  cannot  recover  under  such 
claims,  then  as  between  appellant  and  appellee  Lilly,  that 
the  latter  holds  one-half  of  the  insurance  in  trust  for 
appellant,  and  should  be  required  to  assign  one-half 
thereof  to  appellant  (Appellant's  Brief  pp.  11-14). 

Likewise,  the  two  lower  court  decisions  appellees  also 
rely  upon,  Barton  v.  U.  S.,  75  Fed.  Supp.  703,  and  John- 
son V.  Sheldon  (Appendix  to  Appellee's  Brief),  place 
i^reat  emphasis  on  Section  454a.  While  both  of  those 
decisions  were  over-ruled  in  Wissner  v.  Wissner,  89 
A.  C.  A.  857,  201  P.  2d  837,  it  is  believed  that  Section 
454a  (formerly  Section  454),  should  be  analyzed.  Inci- 
dentally, appellee  United  States  joined  in  the  petition  for 
hearing  by  the  Supreme  Court  of  California,  in  the  Wiss- 
ner case,  and  urged  the  same  grounds  as  it  is  urging  upon 
this  appeal;  the  petition  was  denied. 

Section  454a,  Title  38,  U.  S.  C.  A.  provides  that: 

(1)   "Payment  of  benefits     .     .     .     made  to  or  oni 
account  of  a  beneficiary,  (2)  shall  not  be  assignable, 
(3)  shall  be  exempt  from  claims  of  creditors,  (4)  and 
shall  not  be  liable  to  attachment,  levy  or  seizure  by! 
or   under    any   legal    or    equitable    process    whatever] 
either  before  or  after  receipt  by  the  beneficiary" ;  and 
(5)  ''such  provisions  shall  not  attach  to  claims  of  thej 
United  States.    .    .    ."     (Emphasis  added.) 

Analysis  as  to  each  clause : 

(1 )  "Payment  of  benefits'  does  not  negative  the  prem- 
ise that  apiKfllant  may  require  delivery  to  her  of  an  assign- 
ment of  one-half  of  the  insurance,  itself,  or  preclude  hei 
from  asserting  her  vested  interest  in  one-half  of  the  insur- 
ance is  her  property. 
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(2)  This  clause  is  inapplicable,  for  under  the  express 
authority  given  by  Section  816,  Title  38,  U.  S.  C.  A., 
relating  to  National  Service  Life  Insurance,  appellee,  Lilly, 
may  lawfully  assign  to  appellant.  Angel,  one-half  of  the 
insurance,  since  (a)  Angel  is  the  widow  of  the  insured 
and  (b)  no  payments  have  yet  been  made  by  the  Veterans' 
Administration  under  the  insurance  sued  upon,  and  the 
prohibitions  of  Section  454a  are  expressly  excluded  as  to 
such  an  assignment.  Hence,  such  insurance  is  assignable, 
and  the  Court,  having  jurisdiction  over  the  parties,  may 
require  Lilly  to  make  the  assignment,  under  recognized 
equitable  principles. 

Even  had  Section  816  not  been  amended  in  1946,  Fed- 
eral statutes  prohibiting  assignment  are  not  applicable  to 
those  which  arise  by  operation  of  law  or  to  those  founded 
upon  equitable  principles,  but  relate  solely  to  voluntary 
assignments. 

Employers'  Fire  v.  U.  S.  (C.  C.  A.  9),  167  F.  2d 
655; 

Aetna  v.  U.  S.  (1948),  170  F.  2d  469; 

U.  S.  V.  So.  Carolina  (1948),  171  F.  2d  893. 

(3)  This  clause  expressly  limits  the  exemption  under 
Section  454a  to  the  "claims  of  creditors."  Angel  does  not 
assert  any  claim  as  a  creditor  of  Lilly;  appellant  claims 
that  she  owns  one-half  of  the  insurance  or,  in  the  alterna- 
tive, that  Lilly  holds  such  half  in  trust  for  appellant.  She 
also  asserts  that  the  insured's  designation  of  Lilly  as  bene- 
ficiary was  void  as  to  her  vested  one-half  community  in- 
terest. The  Courts  have  repeatedly  held  that  unless  a 
debtor-creditor  relationship  exists,  the  exemption  under 
Section  454a  (and  former  Section  454),  limited  as  it  is 


to  "claims  of  creditors,"  is   inapplicable.     Some  of  such 
cases  are: 

Gaskins  r.  Security  Bank  (1939).  30  Cal.  App.  2d 
409,  86  P.  2d  681 ; 

In  re  Flanagan  (1940),  31  Fed.  Supp.  402; 

Schlaeffer  v.  Schlacffer  (1940).  112  F.  2d  177 
(under  similar  statute)  ; 

In  re  Bagnall  (1947),  238  la.  905,  29  N.  W.  2d 
597; 

///  re  Giambastiani  (1934),  1  Cal.  App.  2d  639, 
37  P.  2d  142; 

Hannah  V.  Hannah  (1940),  191  Ga.  134,  11  S.  E. 
2d  779; 

Stirgus  v.  Stirgus  (1935),  172  Miss.  337,  160  So. 
285  (holding  that  "creditor,"  in  Section  454 
[now  Section  454a],  contemplates  an  ordinary 
contractual  obligation  or  statutory  debt  and  not 
a  claim,  as  here,  arising  by  operation  of  law) ; 

Arms  V.  Arms  (1935),  260  Ky.  634,  86  S.  W.  2d 
542; 

Stone  V.  Stone  (1934),  118  Ark.  622,  67  S.  W.  2d 
189; 

In  re  Gardner  (1936),  220  Wis.  493,  264  N.  W. 
643; 

Tully  V.  Tully  (1893),  159  Mass.  91,  34  N.  E.  79; 

Gainey  v.  Bank  (1933),  176  Ga.  796,   168  S.  E.j 
877; 

Bostrom  v.  Bostrom  (1931),  60  N.  D.  702,  23< 
N.  W.  733; 
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Mines  v.  McKensie  (1933),  216  la.  1388,  250 
N.  W.  687  ("A  'creditor'  is  a  person  to  whom  a 
debt  is  owing  by  another  person")  ; 

Hollis  V.  Bryan  (1932),  166  Miss.  874,  143  So. 
687. 

In  each  of  these  cases  Section  454a  (or  its  predecessor, 
Section  454)  and  the  limits  of  the  exemption  thereby 
afforded,  was  directly  before  the  Court  (except  in  the 
Schlaeffer  case,  where  a  similar  statute  was  involved)  and 
in  each  case  it  was  held  that  the  relationship  there  estab- 
lished, such  as  a  wife  seeking  alimony,  the  right  of  a  child 
to  paternal  support,  the  right  of  a  guardian  for  reimburse- 
ment, was  not  a  debtor-creditor  relationship  and  the  ex- 
emptions created  by  Section  454a  were  inapplicable. 

Appellees  (Appellee's  Brief  p.  11)  cite  Culp  v.  Webster 
(1937),  25  Cal.  App.  2d  Supp.  759,  70  P.  2d  273,  where 
an  admitted  creditor  of  a  veteran  sought  to  levy  upon 
proceeds  of  Adjusted  Service  Bonds  under  a  money  judg- 
ment, and  cite  Pagel  v.  Pagcl  (1934),  291  U.  S.  473,  54 
S.  Ct.  497,  where  the  sole  question  related  to  the  claim 
of  an  admitted  creditor.  They  also  cite  Lezvis  v.  U.  S., 
and  Lawrence  v.  Shazv,  but  neither  are  in  point  on  this 
subject.  .  I 

(4)  This  clause  relates  to  the  preceding  words  ''claims 
of  creditors."  The  words  "attachment,  levy  and  seizure" 
all  relate  to  the  normal  aids  to  enforce  judgments  for  the 
collection  of  money  demands. 


Thus,  an  "attachment''  is  a  proceeding  or  writ,  the  ob- 
ject of  which  is  to  hold  property  to  abide  the  order  of  the 
Court  for  the  payment  of  a  money  demand. 

7  C.  J.  S.  185. 

A  "levy"  is  the  raising  of  the  money  for  which  an 
execution  has  been  issued. 

Bouvier's  Law  Dictionary,  p.  694. 

And  a  "seizure"  is  the  act  of  taking  possession  of  the 
property  of  a  person  by  a  judicial  officer,  to  pay  a  certain 
sum  of  money  by  virtue  of  an  execution. 

Id.,  p.  1099. 

The  words  "by  or  under  any  legal  or  equitable  process 
whatever"  obviously  relate  wholly  to  "attachment,  levy  or 
seizure,"  and  were  used  as  an  implementation  of  those 
words,  to  afford  the  fullest  protection  against  claims  and 
actions  upon  money  demands  by  creditors. 

(5)  The  repetition  of  the  word  claims  in  this  clause 
emphasizes  that  Congress  did  not  intend  Section  454a, 
made  generally  applicable  to  National  Service  Life  Insur- 
ance by  Section  816,  Title  iS,  U.  S.  C.  A,,  to  apply  under 
circumstances  as  here  exist. 

Finally,  as  the  Chief  Judge  of  the  District  Court,  South- 
ern District  of  California,  held  in  Hoeppel  v.  Westover 
(1948),  79  Fed.  Supp.  794,  the  exemptions  created  byj 
Section  454a  cannot  be  extended,  through  liberality  oJ 
construction,  beyond  the  plain  language  of  that  section. 
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II. 

State  Community  Property  Laws  ARE  Applicable. 

This  point  is  not  one  of  first  impression.  In  addition 
to  being  upheld  by  the  California  courts  (Wissner  v.  Wiss- 
ner,  89  A.  C.  A.  857,  201  P.  2d  837,  hearing-  denied  by 
California  Supreme  Court),  the  United  States  Court  of 
Appeals,  Fifth  Circuit,  in  1930,  reached  a  like  conclusion 
in  U.  S.  V.  Robinson,  40  F.  2d  14,  wherein  it  was  held 
that  the  community  property  laws  of  Louisiana  must  alone 
determine  the  respective  rights  of  the  adverse  claimants 
to  the  deceased  soldier's  insurance.  There,  as  here,  the 
wife  of  the  insured  was  not  designated  by  him  as  bene- 
ficiary.   The  Fifth  Circuit  held : 

'Tt  is  the  settled  law  of  Louisiana  that  the  pro- 
ceeds of  an  insurance  policy  taken  out  during  mar- 
riage belongs  to  the  community"   {loc.  cit.  p.   16). 

"The  law  of  Louisiana  controls,  it  being  the  domi- 
cile of  the  insured"  (loc.  cit.  p.  17). 

The  judgment  of  the  District  Court  was  reversed,  with 
direction  that  judgment  be  entered  awarding  the  widow 
one-half  of  the  deceased's  insurance,  which  is  precisely  the 
relief  contended  for,  here,  by  appellant. 

Succession'  of  Lynch  v.  U.  S.  (1936),  17  Fed.  Supp. 
674,  follows  and  cites  U .  S.  v.  Robinson,  and  holds  that 
the  community  property  laws  of  the  State  of  the  deceased 
veteran's  domicile  control.     No  appeal  was  taken. 

The  United  States,  in  U.  S.  v.  Primilton  (C.  C.  A.  5, 
1935),  76  F.  2d  555.  insisted,  on  appeal  from  an  adverse 
judgment  (as  defendant  in  the  lower  court)  that  the 
insurance  was  governed  by  the  law  of  the  insured's  domi- 
cile and  7vas  community  property  and  the  appellee  L^nited 
States  therein  relied  upon  U.  S.  v.  Robinson, 
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In  U.  S.  V.  Rose  (Texas,  1933),  57  S.  W.  2d  350,  the 
evidence  showed  that  the  veteran  and  his  wife  were  resi- 
dents of  Oklahoma,  before  and  after  his  enlistment  and 
the  Court  held  that  the  division  of  the  insurance  in  effect 
on  his  death  was  controlled  by  the  law  of  his  residence 
(Oklahoma),  found  that,  as  here,  the  premiums  were  paid 
from  community  earnings,  and  awarded  one-half  of  the 
insurance  to  the  widow.  Appellee,  United  States,  was  a 
party  to  that  action.  U.  S.  v.  Robinson,  above,  is  cited 
with  approval. 

In  Succession  of  Jones  (1936),  185  La.  378,  169  So. 
440,  all  premiums  were  paid  during  wedlock  out  of  the 
soldier's  pay,  which,  as  here,  was  held  to  be  community 
property  of  soldier  and  his  wife,  both  of  whom  were 
residents  of  a  "Community  Property"  state.  The  Court 
further  held  that  such  insurance  became  "a  community 
asset,"  and  that  the  wife  "was  entitled  to  one-half  thereof 
as  the  surviving  spouse  in  community."  U.  S.  v.  Robinson 
is  cited  with  approval. 

U.  S.  V.  Robinson  is  also  cited,  with  approval,  in: 

Beebe  v.  Moormack  Gulf  Lines  (C.  C.  A.  5,  1932), 
59  F.  2d  319; 

Fulton  Mills  v.  Fernandes   (La.    1935),    159   So. 
339. 

Appellee  United  States  places  reliance  upon  James  v. 
U.  S.  (D.  C,  S.  D.  Cal.  1947,  unreported),  setting  forth 
excerpts  from  Judge  Harrison's  Findings  and  Conclusions 
of  Law  at  pages  6-11  of  Appendix  to  its  brief. 

The  District  Court  found  that  the  insured  and  his  wifei 
were   residents   of    Texas   and   that   no    fraud    had    been 
alleged  or  proved  as  having  been  practiced  between  them. 
In  holding  that  the  surviving  widow  had  no  "community I 
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property"  interest  in  the  insurance,  the  trial  court  followed 
and  correctly  applied  the  community  property  laws  of 
Texas.  Had  the  lower  court  likewise  applied  the  com- 
munity property  laws  to  the  case  {Pack  v.  U.  S.)  now 
before  you,  appellant  would  have  been  awarded  the  full 
relief  to  which  she  is  entitled. 

Under  Texas  law  the  wife  does  not  have  a  vested  one- 
half  interest  in  life  insurance  purchased  with  community 
funds,  as  she  is  given  under  California  law. 

Under  Texas  law  the  wife  has  but  an  expectancy  (13 
Vernon's  Texas  Civil  Statutes,  Title  75,  Article  4619) 
and  the  wife  under  Texas  law,  cannot  claim  the  proceeds 
of  an  insurance  policy  on  the  life  of  her  husband,  even 
though  the  premiums  were  paid  wholly  out  of  their  com- 
munity property,  unless  the  naming  of  some  third  person 
as  beneficiary  was  done  with  the  express  intent  of  de- 
frauding her. 

Jones  V.  Jones  (Civ.  App.),  146  S.  W.  265; 

Northzvestern  Life  v.  Whitcselle,  188  S.  W.  22; 

Howard  v.  Howard  (1941),  158  S.  W.  2d  591 ; 

Volunteer  Life  v.  Hardin  (1946),  145  Tex.  245, 
197  S.  W.  2d  105,  168  A.  L.  R.  2>Z7. 

The  construction  of  a  state  statute  by  the  highest  court 
of  the  state  is  binding  on  a  Federal  District  Court. 

Metropolitan  Life  v.  Skov  (1943,  Ore.),  51  Fed. 
Supp.  470  (community  property  interest  of  wife 
under  insurance  contract). 

In  the  James  case,  above,  since  the  Court  correctly 
applied  Texas  law  in  denying  the  widow  any  community 
interest  in  the  insurance,  whatever  else  is  stated  in  its 
decision  is  dicta. 
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In  every  reported  case  decided  in  either  state  or  federal 
courts,  with  the  sole  exception  of  Barton  v.  U.  S.,  75  Fed. 
Supp.  703,  where  the  insured  was  domiciled,  as  here,  in  a 
"community  property"  state,  and  the  question  of  the 
widow's  community  interest  in  the  insurance  was  squarely 
before  the  Court,  concerning  insurance  issued  by  the 
appellee  United  States,  state  law  was  applied,  and  the 
District  Court  erred  in  not  applying  such  laws  of  Cali- 
fornia, under  the  stipulated  facts  in  this  case,  and  in  enter- 
ing judgment  that  appellant  take  nothing. 

Notwithstanding  the  great  weight  of  the  decided  cases 
to  the  contrary,  wherein  the  foregoing  was  directly  up- 
held, and  wherein  state  law  was  applied  in  determining 
the  respective  rights  of  the  conflicting  claimants,  appellees 
argue  that  such  decisions  must  all  be  erroneous,  citing 
Beach  v.  U.  S.,,  79  Fed.  Supp.  747  (Appellee's  Brief  p. 
14),  which  decision  cites  no  authority  in  support  of  the 
portions  appellees  have  quoted,  and  which  case  has  not 
been  cited  as  an  authority  on  any  point.  Another  Dis- 
trict Court  reached  an  opposite  conclusion  and  applied 
local  law  in  determining  the  status  of  a  beneficiary :  Brown 
V.  U.  S.  (1947),  72  Fed.  Supp.  153,  which  was  affirmed 
(C.  C.  A.  3),  164  F.  2d  490;  cert,  denied,  2>?>2>  U.  S.  873. 

In  Cassarello  v.  U.  S.,  279  Fed.  396  (Appellee's  Brief 
p.  6),  the  Circuit  Court  refused  to  follow  a  local  statute 
which,  by  its  express  terms,  excluded  insurance  issued  by 
the  United  States,  and  hence  was  inapplicable. 

In  Lewis  v.  U.  S.,  56  F.  2d  563  (Appellee's  Brief  pp. 
11,   14,   15),  the  Federal  Court  applied  local  law  which 
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made  a  change  of  beneficiary  executed  on  a  Sunday,  void- 
able, but  held  that,  under  the  facts,  insured  had  affirmed 
such  act,  and  hence  such  change  was  valid  between  con- 
testing claimants.  Appellant  in  that  case  claimed  the 
change  of  beneficiary  was  void,  under  local  law.  The 
Court  applied  local  law.  Here,  Angel  claims  the  designa- 
tion of  beneficiary  void  under  local  law  (as  to  one-half 
of  the  insurance). 

''When  the  Government  goes  into  the  business  of  insur- 
ance, it  is  permissible  to  apply  to  it  the  rules  applicable  to 
(private)  insurance  companies  so  far  as  transactions  re- 
lating to  insurance  are  concerned." 

Mikell  V.  U.  S.  (C.  C.  A.  4,  1933),  64  F.  2d  310; 

Brown  v.  U.  S.  (C.  C.  A.  9,  1933),  65  F.  2d  65; 

Collins  V.  U.  S.  (C.  C.  A.  10,  1947),  161  F.  2d  64, 
67  (cert,  denied  331  U.  S.  859). 

Lawrence  v.  Shaw  (1937),  300  U.  S.  245,  57  S.  Ct. 
443,  relied  upon  by  appellees  (and  in  Barton  v.  U.  S.  and 
Johnson  v.  Shelton)  related  only  to  the  exemption  from 
taxation  under  Section  454a.  It  may  be  conceded  that 
Congress  had  power  to  enact  all  of  Section  454a,  and  that 
the  whole  thereof  is  the  "supreme  law  of  the  land,"  but,  as 
appellant  has  shown,  the  prohibition  as  to  assignment,  con- 
tained in  Section  454a,  is  expressly  inapplicable  to  assign- 
ments under  Section  816  between  a  beneficiary  and  the 
insured's  widow  and  the  exemption  features  of  Section 
454a  are  wholly  inapplicable. 
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IVhifc  V.  U.  S.  (1926),  270  U.  S.  175,  46  S.  Ct.  274, 
is  not  in  point,  since  appellant's  claim  is  not  as  a  named 
beneficiary,  but  arises  out  of  operation  of  law,  and  is 
squarely  based  upon  the  fact  (a)  that  one-half  of  the 
community  insurance  vested  in  her,  and  (b)  that  the  desig- 
nation of  her  mother-in-law,  Lilly,  as  beneficiary,  was 
void  as  to  one-half  of  the  insurance. 

U.  S.  V.  Williams  (1937),  302  U.  S.  46,  58  S.  Ct.  81, 
also  cited  by  appellees,  holds,  that  an  agreement  between 
the  insured  and  a  beneficiary  not  to  discontinue  the  insur- 
ance is  not  binding  on  the  insurer  (the  United  States) 
who  had  no  knowledge  of  the  agreement,  did  not  consent 
to  it  and  was  not  a  party  to  it,  and  gives  no  comfort  to 
appellees.  It  is  abcdarian  that  a  like  result  would  have 
followed  had  the  insurer  been  a  private  company.  While 
there  is  dicta  indicating  that  a  soldier's  pay  is  a  gratuity 
since  the  sovereign  could  make  everyone  serve  without  pay, 
the  United  States  taxes  such  pay  as  income,  and  if  it  were 
a  gift,  it  would  be  tax-exempt  to  the  donee.  In  Pack  v. 
U.  S.,  here,  it  was  stipulated  that  the  Court  found  that  the 
insured  received  earnings,  which  was  the  community  prop- 
erty of  himself  and  appellant  [Tr.  24,  both  paras.  II]. 

In  Wissner  v.  IVissncr,  above,  the  effect  of  the  Fifth 
Amendment  is  discussed.  In  Lynch  v.  U.  S.  (1934),  292 
U.  S.  571,  54  S.  Ct.  840,  the  Supreme  Court  points  out 
that  these  policies  are  legal  obligations,  although  not 
entered  into  for  gain,  have  the  same  dignity  as  other  con- 
tracts of  the  United  States,  and  "are  property  and  create 
vested  riylils,"  entitled  to  the  full  protection  of  the  Fifth 
Amendment. 
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in. 

Appellee  United  States  Not  Concerned  With  Separate 
Controversy  Between  Angel  and  Lilly. 

The  appellee  United  States  is  a  mere  stakeholder.  It 
admits  that  it  issued  the  insurance,  that  the  policy  was  in 
full  force  when  it  matured  by  reason  of  the  insured's 
death,  and  that  it  is  obligated  to  make  payment  thereunder. 
Payment  of  one-half  of  the  proceeds  to  Angel  and  the 
other  half  to  Lilly  will  not  increase  its  aggregate  liability 
by  one  cent.  It  is  confronted  with  conflicting  claims 
asserted  by  Lilly  and  Angel,  and  will  be  protected  by  a 
final  judgment  (Section  445,  Title  38,  U.  S.  C.  A.). 

Appellant's  first  "cause  of  action"  seeks  one-half  of  the 
community  insurance  on  the  ground  that  such  half  is  her 
property  and  that  the  insured's  designation  of  Lilly  was 
void,  as  to  appellant,  insofar  as  it  might  relate  to  such 
one-half  of  the  insurance.  (As  stated  by  appellees,  she 
has  abandoned  that  part  of  her  claim  which  alleged  that 
the  insured  had  made  a  written  change  of  beneficiary  in 
her  favor.) 

Appellant's  second  ''cause  of  action"  is  against  appellee, 
Lilly,  alone,  and  appellant  is  not  seeking  to  establish  a 
trust  against  the  United  States  and  it  is  not  concerned 
with  the  outcome  of  appellant's  separate  cause  of  action 
against  Lilly. 

Bostrom  v.  Bostroni  (1931),  60  N.  D.  792,  236 
N.  W.  733; 

Calhoun  V.  Ussery  (1930),  46  F.  2d  495. 

In  its  brief,  the  United  States  (p.  18)  refers  to  a 
''trustee"  when  it  is  the  named  beneficiary;  but,  here,  Lilly 
is  a  trustee  by  operation  of  law  and  not  one  created  by 
any  will,  deed  of  trust  or  other  writing.     Its  arguments 
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that  because  the  National  Service  Life  Insurance  Act 
doesn't  expressly  mention  trustees  by  operation  of  law  or 
involuntary  trustees  under  the  application  of  established 
equitable  principles,  no  such  relationship  can  exist,  is  much 
the  same  as  its  argument  that  as  the  Act  doesn't  expressly 
mention  the  community  property  rights  of  a  surviving 
widow  who  can  establish  such  rights,  that  such  rights 
cannot  exist.  Such  arguments  might  be  thus  answered: 
neither  does  the  Act  make  any  express  provisions  to  the 
contrary  (assuming  that,  notwithstanding  the  Fifth 
Amendment,  Congress  had  the  constitutional  power  to  so 
provide).  A  further  answer  is  found  in  the  authorities 
cited  by  appellant  under  her  Point  II,  above,  and  in  her 
Point  II,  pages  11-14  of  her  opening  brief. 

While  appellee  United  States  blandly  states  "there  is  no 
authority  of  law  to  compel  the  appellee,  Lilly  Pack,  to 
make  an  assignment  in  favor  of  the  appellant,"  without 
citing  any  authority,  it  is  Hornbook  law  that  a  resulting  or 
constructive  trustee  may  be  required,  under  the  equity 
powers  of  a  court,  to  make  a  conveyance  or  execute  an 
assignment  to  the  person  entitled  thereto  of  property 
wrongfully  withheld  from  or  belonging  to  such  person, 
and  direct  that  the  Clerk  of  the  Court  do  so,  in  the  trus-  « 
tee's  name  and  stead,  should  the  trustee  fail  or  refuse  to 
do  so.  There  is  nothing  in  Section  816  which  states  that 
the  assignment  thereby  permitted  must  be  made  volun- 
tarily, and  cannot  be  made  in  response  to  a  proper  direc- 
tion from  a  District  Court. 

Dated:    April  6,  1949. 

Respectfully  submitted, 

Sylvester  Hoffmann, 
Irving  G.  Bishop, 

Attorneys  for  Appellant. 
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No.  12139 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Angel  L.  Pack, 

Appellant, 

vs. 

United  States  of  America,  and  Lilly  Pack, 

Appellees. 


APPELLANT'S    PETITION    FOR    REHEARING. 


To  the  Honorable,  the  Court  of  Appeals  for  the  Ninth 
Circuit: 

Comes  Now  the  Appellant,  Angel  L.  Pack  (plaintiff  be- 
low), and  respectfully  petitions  for  a  re-hearing  of  the 
above-entitled  appeal,  and  for  a  reconsideration  of  and 
modification  of  the  judgment  of  this  Court,  wherein  this 
Court  affirmed  the  judgment  of  the  District  Court,  in 
tote. 

Plaintiff's  complaint  contained  three  counts. 

The  first  count  need  not  be  considered,  as  appellant 
stipulated  to  facts  which  negatived  relief  thereunder. 

The  second  count  of  the  complaint  was  against  both  the 
Government  and  appellee  Lilly  Pack,  wherein  appellant 
sought  to  assert  a  vested  interest  in  proceeds  of  National 
service  Life  Insurance,  based  upon  the  community  prop- 
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erty  laws  of  California.     The  m^ijority  opinion  held  that 
such  right  could  not  be  asserted  against  the  Government. 

The  third  count  [Tr.  5],  named  appellee  Lilly  Pack  as 
the  sole  defendant,  sought  to  impress  a  trust  upon  the 
proceeds  of  the  insurance  as  against  the  mother,  Lilly  (the 
named  beneficiary),  in  favor  of  the  wife,  Angel,  petitioner 
herein,  based  upon  her  community  interest  under  the  com- 
munity property  laws  of  the  State  of  California,  or  other- 
wise afiford  her  protection  against  the  attempted  wrongful 
gift  of  her  vested  interest  to  the  mother,  without  the  wife's 
consent,  the  premiums  having  been  wholly  paid  with  com- 
munity funds  of  the  deceased  insured  and  the  wife. 

Appellant,  under  the  third  count  (brought  against  the 
mother,  as  the  sole  defendant)  sought  relief  and  protection 
against  such  unjust  enrichment,  in  the  light  of  the 
admitted  fact  that  no  payments  had  yet  been  made  to  the 
mother  under  the  insurance,  to  require  the  mother  to  make 
an  assignment  to  the  wife  of  one-half  of  the  insurance, 
as  authorized  by  38  U.  S.  C.  A.  816,  upon  equitable  prin- 
ciples w^hich  are  well  established. 

The  assertion  of  such  right,  by  petitioner,  against  the 
named  beneficiary,  was  brushed  aside  in  the  majority  opin- 
ion, upon  jurisdictional  grounds,  none  of  which  were  urged 
or  raised  below%  or  considered  by  the  trial  Court,  or  urged 
by  the  appellees  in  their  briefs.  This  Court  stated,  in  the 
majority  opinion: 

"There  was  no  jurisdiction  to  determine  whether 
the  proceeds,  once  received,  should  be  held  under  some 
kind  of  a  trust  for  the  benefit  of  the  appellant,  or 
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whether  Lilly  Pack  should  be  compelled  to  execute 
an  assignment  of  one-half  [of]  the  proceeds  to  the  ap- 
pellant, assuming  such  an  involuntary  executed  as- 
signment to  be  authorized  by  38  U.  S.  C.  A.  816." 

This  petition  for  rehearing  is  based  upon  the  ground 
that  the  District  Court  did  have  jurisdiction  to  pass  upon 
the  claim  of  petitioner  against  appellee  Lilly  Pack,  as 
asserted  against  her,  alone,  in  the  third  cause  of  action 
of  appellant's  complaint.  It  is  the  view  of  petitioner  that 
the  dissenting  opinion,  filed  by  Judge  Stephens,  clearly 
asserts  jurisdictional  elements  presented  by  such  claim, 
which  were  apparently  entirely  overlooked  in  the  majority 
opinion. 

None  of  the  grounds  which  the  majority  opinion  asserts, 
as  to  want  of  jurisdiction  over  the  third  count,  or  parties, 
were  presented  in  the  Court  below,  or  upon  this  appeal, 
by  appellees,  and  appellant  has  not  been  given  any  op- 
portunity to  meet  any  of  them,  which  the  majority  of  this 
Court  raised  sua  sponte. 

While  lack  of  jurisdiction  may  be  raised  at  any  time,  ap- 
pellant earnestly  insists  that  all  of  the  grounds  upon  which 
the  majority  opinion  asserts  such  lack  of  jurisdiction  are, 
in  fact,  matters  in  abatement  and  are  procedural,  and  do 
not  go  to  jurisdiction,  and  could  not  be  raised  for  the 
first  time,  upon  appeal. 

Appellant  believes  that  the  majority  of  this  Court  over- 
looked the  clear  waiver,  in  the  record,  by  appellees,  as  to 
each  of  the  matters  which  this  Court  has  urged  against 


the  maintenance  of  appellant's  third  count,  that  each  of 
them  may  be  waived  by  litigants,  and  that,  after  trial, 
a  Circuit  Court  is  without  power  to  make  and  rule  upon 
matters  in  abatement  and  procedural  motions  which  were 
waived  by  the  litigants,  themselves. 

Appellant  feels  that  she  should  at  least  be  given  the 
opportunity  of  presenting  her  arguments,  aimed  at  these 
new  points  raised  and  decided  by  the  majority  of  this 
Court,  ex  parte. 

Since  the  majority  opinion  affirms,  in  toto,  the  judgment 
of  the  District  Court,  rendered  against  appellant  as  to 
all  three  counts  of  her  complaint,  on  the  merits,  it  is  feared 
that  the  decision,  in  its  present  form,  may  be  res  judicata 
as  against  appellant.  Angel  L.  Pack,  upon  a  subsequent 
assertion  of  her  claim  against  appellee  Lilly  Pack,  in  a 
separate  action,  even  though  this  portion  of  the  appeal 
was  denied  solely  upon  jurisdictional  grounds. 

Petitioner  earnestly  asserts  that  the  correct  rule  to  be 
applied  to  the  issues  raised  by  the  third  count  of  her  com- 
plaint and  by  the  answer  of  Lilly  Pack,  thereto,  is  that 
contained  in  the  dissenting  opinion,  wherein  Judge  Stephens 
stated : 

"By  appropriate  provision  in  the  judgment,  the  dis- 
trict court  should  have  decreed  protection  to  the  wife 
as  to  any  interest  she  should  have  in  benefits  which 
may  be  paid  to  the  mother." 

In  this  connection,  it  is  to  be  pointed  out  that  the  Dis- 
trict Court  did  take  jurisdiction  and,  upon  the  stipulated 
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facts,  did  define  the  rights  of  both  claimants  under  the 
third  count,  it  being  the  position  of  appellant  that  the  Dis- 
trict Court  erred  in  its  conclusions  of  law  and  judgment 
that  plaintiff,  below  (appellant,  here),  take  nothing  as 
against  Lilly  Pack  under  any  of  the  counts  of  her  com- 
plaint. 

These  views  will  be  emphasized  in  the  argument  pre- 
sented herewith. 

In  her  limitation  of  this  petition  to  her  claims  against 
appellee  Lilly  Pack,  alone,  under  the  third  count  of  her 
complaint  (thus  eliminating  all  reference  to  the  propriety 
of  the  determination,  by  this  Court,  that  the  vested  right 
of  appellant  as  to  one-half  of  the  insurance,  by  reason 
of  the  California  community  property  laws,  "cannot  be 
asserted  against  the  Government"),  appellant  does  not 
concede  that  such  determination,  which  relates  solely  to 
her  second  count  of  her  complaint,  is  correct.  [Compare 
Schaull  V.  U.  S.,  161  F.  2d  891,  which  directly  holds  that 
such  a  claim  can  be  asserted  against  the  Government,  and 
impressed  a  trust  upon  the  proceeds  of  Government  in- 
surance.] 


Importance  of  Decision. 

If  the  judgment  of  this  Court  is  to  stand,  as  rendered: 

( 1 )  Appellant  may  be  barred  from  ever  again  filing  any 
action  against  Lilly  Pack,  to  recover  under  her  admitted 
rights  (IVissiier  v.  Wissner,  89  A.  C.  A.  857,  210  P.  2d 
837,  hearing  denied  by  Calif.  Supreme  Court),  and  to  im- 
press a  trust  {Schmill  v.  U.  S.,  161  F.  2d  891),  on  the 
grounds  that  the  judgment  of  the  District  Court,  so  af- 
firmed (which  judgment  was  upon  the  merits),  was  res 
judicata. 

(2)  This  Court  did  not  pass  upon  the  question  as  to 
whether  or  not  appellant's  tJiird  count  stated  a  claim 
against  Lilly  Pack,  the  mother,  upon  which  relief  could 
be  granted,  or  whether  or  not  the  judgment  of  the  Dis- 
trict Court,  denying  appellant  w4fe  all  relief,  was  sound, 
leaving  wholly  unsettled  the  timely,  important  and  pressing 
question  as  to  whether  the  Federal  Courts  may  grant  re- 
lief to  a  wife  as  against  the  beneficiary  named  without 
her  consent,  where  the  insured  and  his  wife  were  residents 
of  a  "community  property"  state  and  all  premiums  (as 
here)  were  paid  with  community  property,  the  wife  did 
not  consent  to  such  designation,  and  the  Government  is 
not  a  party  to  the  action. 

Appellant  respectfully  urges  that  the  question  should  not 
have  been  by-passed  on  jurisdictional  grounds  (which 
grounds  appellant  hopes  to  demonstrate  are  not  tenable). 

This  is  a  case  of  first  impression  in  the  Federal  appellate 
Courts. 

According  to  the  law  digests  in  Vol.  Ill  of  Martindale- 
Huhhell  Law  Directory,  1948,  every  state  in  this  Circuit, 
excepting  Montana,  has  or  has  had  community  property 
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statutes  under  which  a  wife  could  assert  the  identical  rights 
which  appellant  asserts  against  appellee  Lilly  Pack. 

Mr.  Hoffmann,  one  of  appellant's  counsel,  is  National 
Judge  Advocate  of  the  Disabled  American  Veterans,  a 
Federal  corporation  created  by  an  Act  of  Congress  (36 
U.  S.  C.  A.  90a-90k,  as  amended),  and  had  hoped  that 
both  of  the  questions  squarely  raised  by  the  appeal  would 
be  as  squarely  decided,  viz. : 

(a)  Can  the  wife  assert  her  vested  interest  in  Na- 
tional Service  Life  or  other  Government  insurance,  as 
against  the  Government,  in  an  action  brought  udner  38 
U.  S.  C.  A.  445  and  617?  (Point  I,  Appellant's  [Open- 
ing] Brief.) 

(b)  If  not,  then,  as  betzvecn  the  wife  mid  the  named 
beneficiary,  designated  by  the  husband  without  the  wife's 
consent,  does  the  latter  hold  one-half  of  the  proceeds  in 
trust  for  the  widow,  where  the  insurance  premiums  were 
paid  wholly  from  community  property  of  the  wife  and 
the  insured?     (Point  II,  Appellant's  Brief.) 

In  the  Court,  below,  the  issues  were  narrowed  to  those 
two  specific  questions,  and  to  none  others.  All  of  the  facts 
required  for  a  clear-cut,  unequivocal  determination  of 
each  of  those  two  questions  were  squarely  pleaded  and 
stipulated.  No  question  as  to  the  weight  of  the  evidence 
entered  into  the  lower  Court's  determination  of  the  law, 
or  upon  the  appeal. 

The  determination  of  both  of  those  questions  is  of 
utmost  concern  to  thousands  of  widows  of  servicemen  who 
lost  their  lives  during  World  War  II  in  the  defense  of 
their  country,  who  were  residents  of  the  six  "commun- 
ity property"  states  in  this  Circuit.     It  is  of  utmost  con- 


cern,  also,  to  those  widows  who  were  residents  of  other 
states  having  "community  property"  laws,  like  California's, 
for  a  fmal  determination  of  those  two  questions  by  this 
Court  would  undoubtedly  be  followed  in  other  Circuits. 

These  widows  fall  into  two  general  classifications:  (1) 
they  were  married  to  the  serviceman  before  the  Govern- 
ment insurance,  naming  another  as  beneficiary,  was  is- 
sued, or  (2)  married  the  serviceman  after  the  issuance  of 
the  policy. 

Under  the  first  classification,  many  servicemen  knew 
the  community  property  of  the  state  of  their  residence, 
and  also  knew  that  they  were  not  permitted  to  name  two 
beneficiaries  under  one  Government  policy.  Desiring, 
however,  to  leave  one-half  of  the  insurance  to  a  parent, 
they  named  the  parent  as  beneficiary,  relying  upon  the 
fact  that  the  state  law  gave  the  wife  a  vested  interest 
in  the  other  half,  and  thereby  intended  to  protect  her  to 
that  extent. 

Under  the  second,  the  servicemen  named  a  parent  as  sole 
beneficiary,  when  unmarried.  The  decisions  in  all  Circuits 
demonstrate  that  many  of  them  actually  changed  such 
designation,  after  marriage,  from  the  parent  to  the  bride, 
but  that  due  to  the  circumstance  that  several  millions  of 
men  were  in  the  armed  forces,  and  a  large  majority  were 
serving  overseas,  under  combat  conditions,  their  written 
change  of  beneficiary  was  lost  or  misfiled,  and  never 
reached  the  Veterans'  Administration.  Many,  too,  fully 
intended  to  make  such  a  change  of  beneficiary,  but  were 
killed  in  action  or  died  before  being  able  to  do  so.  The 
wife's  vested  interest  would  not  be  to  a  full  one-half,  under 
this  classification,  in  most  instances,  but  would  be  based 
upon  the  proportion  of  premiums  paid  before  and  after 


marriage.  However,  the  wife  would  be  afforded  some 
protection  and  security,  and  the  desires  of  the  serviceman 
would  not  be  thwarted,  if  an  affirmative  answer  is  clearly 
made  to  the  second  (juestion,  above  posed,  and  directly 
presented  upon  this  appeal. 

In  the  instant  case,  appellant  comes  directly  within  the 
foregoing  first  classification.  She  is  the  mother  of  the 
insured's  two  children  [Par.  IV,  Tr.  3  and  34].  Under 
the  broad,  unrestricted  general  affirmance  of  the  judg- 
ment of  the  trial  Court,  by  the  majority  of  this  Court, 
appellant  may  be  forever  barred  from  recovery  against 
Lilly  (upon  the  latter's  plea  of  res  judicata).  If  not,  ap- 
pellant urges  that  the  filing  of  a  new  suit  is  unnecessary, 
the  District  Court  having  jurisdiction  over  the  cause  and 
the  parties,  uder  the  third  count  of  the  complaint,  and  to 
require  her  to  unnecessarily  file  such  suit  would  subject 
her  to  great  delay  and  expense  in  filing  suit  against  Lilly 
in  Missouri  (unless  Lilly  should  again  consent  to  be  sued 
in  Southern  California). 

Counsel  are  limited  to  an  attorney's  fee  of  10%  (38 
U.  S.  C.  A.,  551  and  817),  payable  in  driblets  and  then 
only  if  the  appellant  eventually  prevails,  even  though  this 
appeal  finally  is  decided  by  the  Supreme  Court.  They 
have  advanced  most  of  the  costs  of  the  appeal.  But  they, 
like  the  leading  nationally  chartered  veterans"  organiza- 
tions, are  desirous  of  having  both  of  the  two  questions 
hereinbefore  urged  clarified  and  determined,  on  the  merits, 
in  the  public  interest. 
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Summary  of  Argument. 

I. 

The  District  Court  had  jurisdiction  to  determine  the 
issues  between  the  wife  and  mother,  under  the  third  count. 

II. 
Joinder  of  the  third  count  did  not  oust  the   District 
Court  of  jurisdiction  and,  if  improper,  the  error,  if  any, 
was  waived. 

III. 
Even   if   joinder   of    third   count   was   error,    and   not 
waived,  court  was  not  thereby  ousted  from  jurisdiction. 

IV. 

This  Court  is  without  power  to  consider  error  relating 
to  matters  in  abatement  which  did  not  involve  jurisdic- 
tion. 
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ARGUMENT. 

I. 

The  District  Court  Had  Jurisdiction  to  Determine  the 
Issues  Between  the  Wife  and  Mother,  Under  the 
Third  Count. 

Jurisdiction  as  to  the  third  count  of  the  complaint  (as 
distinguished  from  venue),  under  which  appellant  asserts 
a  claim  against  appellee  Lilly  Pack,  alone,  and  as  to  which 
the  Government  is  not  named  or  made  a  party,  is  founded 
upon  Sections  1331  and  1332,  Title  28,  U.  S.  C.  A.  (new) 
[28  U.  S.  C.  A.  41(1)  prior  to  the  effective  date  of  the 
new  Judicial  Code],  as  well  as  upon  38  U.  S.  C.  A.  445. 
(App.  Op.  Br.  p.  2.) 

The  matter  in  controversy  under  that  third  count  ex- 
ceeds $3,000. 

The  action  is  between  citizens  of  different  states.  It 
was  both  pleaded  and  stipulated  by  all  parties  that  appel- 
lant was  and  is  a  citizen  of  California  and  that  Lilly  Pack 
is  a  citizen  of  Missouri,  [Tr.  p.  22,  pars.  VIII  and  X; 
p.  34;  p.  15,  par.  IV.] 

Consequently,  all  of  the  jurisdictional  requirements  of 
Section  1332,  Title  28  U.  S.  C.  A.,  w^ere  squarely  met. 
It  is  significant  that  neither  of  the  appellees  have  ever 
claimed  otherwise. 

Lilly  Pack  filed  a  cross-claim,  affirmatively  asserting 
all  the  jurisdictional  requirements  of  Section  1332.  [Tr. 
pp.  14,  15.] 

This  Court,  in  the  majority  opinion,  states  that  Lilly 
"was  presumably  brought  under  the  jurisdiction"  of  the 
District  Court  under  the  special  provisions  of  38  U.  S.  C. 
A.  445.  That  is  not  correct.  She  was  originally  named 
as  a  defendant  [Tr.  pp.  2-7],  and  the  complaint  was  not 
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amended;  she  was  not  l)rought  in  as  a  third-party  defend- 
ant; she  was  served  with  process;  she  appeared  and 
filed  her  answer  to  all  three  counts,  without  reservation, 
and  filed  no  objections  as  to  venue,  joinder,  or  otherwise. 

If  appellant  is  but  given  the  opportunity,  she  will  urge, 
as  she  does  now,  that  this  Court  also  failed  to  fully  con- 
sider that  the  District  Court  had  jurisdiction  to  award 
and  grant  to  appellant  the  protection  and  relief  which 
she  sought  under  both  the  second  and  third  count;  in  other 
words,  that  by  reason  of  38  U.  S.  C.  A.  445  and  817,  the 
District  Court  was  given  express  and  full  authority  to 
adjudicate  all  claims  asserted  under  the  insurance,  includ- 
ing the  claim  of  appellant  that  Lilly  Pack  was  the  trustee 
of  appellant  as  to  one-half  of  the  proceeds,  and  had 
jurisdiction  to  decree  that  the  Government  pay  such  one- 
half  directly  to  appellant  or,  at  least,  that  it  had  jurisdic- 
tion to  require  Lilly  to  qualify  as  a  trustee,  give  bond,  and 
direct  her  to  make  payment  of  one-half  of  each  installment 
of  insurance  as  received  by  her;  and  it  had  jurisdiction  to 
require  Lilly  to  make  an  assignment  of  one-half  of  the 
insurance  to  appellant,  and  thus  fulfill  her  duties  as  an 
involuntary  trustee. 

Schaidl  V.  U.  S.  (C.  C.  A.-D.  C,  1947),  161  F.  2d 
891. 

The  Schaull  case  is  directly  in  point,  and  appellant  has 
been  unable  to  find  any  decision  to  the  contrary. 

Where  the  challenge  is  merely  of  the  jurisdiction  of 
the  Court  for  the  particular  district,  the  objection  is  to 
venue.  This  privilege  (of  not  to  be  sued  elsewhere), 
can  be  waived. 

Peoria  etc.  Ry.  v.  U.  S.,  et  al.  (1924),  263  U.  S. 
528,  535,  44  S.  Ct.  194. 
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Chapter  85,  Title  28  U.  S.  C.  A.  (New),  "District 
Courts;  Jurisdiction,"  which  inckides  Sections  1331  and 
1332,  relates  solely  to  the  jurisdiction  of  those  Courts, 
and  nowhere  therein  is  reference  made  to  venue. 

Chapter  87,  which  follows,  deals  solely  with  "District 
Courts;  Venue,"  and  by  Section  1406  (Title  28,  U.  S.  C. 
A.)  expressly  provides: 

"(b)  Nothing  in  this  chapter  shall  impair  the  juris- 
diction of  a  district  court  of  any  matter  involving 
a  party  who  does  not  interpose  timely  and  sufficient 
objection  to  the  venue." 

The  "Reviser's  Notes"  to  the  new  Title  28,  commenting 
upon  Section  1406(b)  thereof,  above  quoted,  state: 

"Subsection  (b)  is  declaratory  of  existing  law. 
(See  Panama  R.  R.  Co.  v.  Johnson,  1924,  44  S.  Ct. 
391,  264  U.  S.  375.)  It  makes  clear  the  intent  of 
Congress  that  venue  provisions  are  not  jurisdictional 
but  may  be  waived."    (Emphasis  added.) 

A  party  waives  the  privilege  of  venue  by  pleading  to  the 
merits,  without  raising  any  objection  to  venue,  as  did 
Lilly  Pack. 

Department  Water  &  Pozver  v.  Anderson  (C.  C. 
A.,  9,  1938),  95  F.  2d  577,  582  (cert.  den.  305 
U.  S.  607) ; 

Panhandle  etc.  Co.  v.  Federal  Power  Commission 
(1945),  324  U.  S.  635,  639,  65  S.  Ct.  821: 

"The  right  to  have  a  case  heard  in  the  court  of 
proper  venue  may  be  lost  unless  seasonably  asserted. 
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It  may  be  waived  by  any  party,  including  the  govern- 
ment/' 

Sclmull  V.  U.  S.  (C.  C.  A.-D.  C,  1947),  161  F. 
2d  891,  at  894,  an  action  based  on  a  Goz'cniment 
insurance  policy,  zvJiich  sought  to  impress  a  trust 
upon  the  proceeds,  wherein  it  held: 

"Two  defendants  .  .  .  answered  and  pleaded 
to  the  merits  without  reservation;  they  are  for 
that  reason  also  unable  to  challenge  the  Court's  juris- 
diction over  them." 

Neirbo  Co.  v.  Bethlehem  Shipbuilding  Corp. 
(1939),  308  U.  S.  165,  60  S.  Ct.  153  (cited  in 
dissenting  opinion  of  Judge  Stephens). 

II. 
Joinder  of  the  Third  Count  Did   Not  Oust  the  Dis- 
trict   Court    of    Jurisdiction    and,    If    Improper, 
Error,  If  Any,  Was  Waived. 

Appellee  Lilly  Pack  did  not  make  any  objection  to  the 
joinder  of  the  third  count. 

A  defendant  may  elect  to  defend  two  or  more  actions, 
or  unrelated  counts,  in  one  suit,  and  by  pleading  to  several 
counts,  without  objection,  irrevocably  makes  such  election 
and  waives  all  defects  as  to  joinder. 

Rule  12(h) ,  Federal  Rides  Civil  Procedure: 

*'A  party  waives  all  defenses  and  objections  which 
he  does  not  present  either  by  motion  as  hereinbefore 
provided  or,  if  he  has  made  no  motion,  in  his  answer 
or  reply"  (followed  by  exceptions  not  here  applica- 
ble). 

Capital  Fire  Ins.  Co.  v.  Langhorne  (C.  C.  A.  8, 
1948),  146  F.  2d  237,  at  242-243. 
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III. 

Even  If  Joinder  of  Third  Count  Was  Error,  and  Not 
Waived,  Court  Was  Not  Thereby  Ousted  From 
Jurisdiction. 

The  appellees  at  no  time  raised  any  objection  as  to 
joinder  of  causes  or  parties — whether  in  the  Court,  be- 
low, or  here. 

The  majority  opinion  of  this  Court  attempts  to  justify 
the  denial  of  all  relief  to  appellant,  upon  her  third  count 
against  appellee  Lilly  Pack,  only,  on  the  ground  that  to 
permit  the  joinder  of  that  count  would  destroy  some  im- 
munity of  the  Government  against  suit,  although  that  opin- 
ion, elsewhere,  states  that  the  claim  of  appellant,  under 
the  third  count  is  "not  a  determination  of  a  claim  against 
the  United  States,"  and  although  the  Government  is  not 
named  as  a  defendant  under  that  count  and  no  relief  is 
requested  against  it,  thereunder. 

Moreno  v.  U.  S.,  170  F.  2d  128  is  cited  in  support  of 
such  conclusion.  It  is  respectfully  urged  that  such  case 
is  not  in  point  and  may  be  readily  distinguished. 

In  the  Moreno  case,  plaintiff  sought  to  file  an  amend- 
ment to  a  complaint  brought  solely  under  38  U.  S.  C.  A. 
445,  for  alienation  of  affections — a  cause  entirely  foreign 
to  the  subject-matter  of  the  action.  As  stated  in  that 
opinion,  a  trial  thereon  would  have  delayed  and  com- 
plicated the  case.  The  evidence  under  the  amendment 
could  not  have  related,  whatsoever,  to  the  question  of  the 
plaintiff's  rights  under  the  insurance. 

Also,  in  the  Moreno  case,  the  third-party  defendant, 
Mrs.  Bathurst,  objected  to  the  filing  of  the  amendment. 
The  Court  had  discretionary  power  to  allow  or  deny  the 
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amendment,  under  Rule  15(a),  F.  R.  C.  P.  She  did  not 
consent  to  be  sued  in  Massachusetts  (she  was  a  resident 
of  New  Jersey),  under  the  proposed  new  count.  And  Rule 
14(a),  F.  R.  C.  P.,  expressly  prohibited  bringing  her  into 
the  action  under  the  new  count,  as  a  third-party  defend- 
ant, over  her  objection. 

But,  here,  in  Pack  v.  U.  S.,  the  situation  is  wholly 
different. 

Lilly  Pack  was  named  a  defendant  as  to  all  three  counts. 
She  made  no  objection  on  the  ground  of  misjoinder  of 
causes  or  parties.  She  expressly  consented  to  be  sued 
in  the  Southern  District  of  California.  She  pleaded,  gen- 
erally, to  all  three  counts.  She  elected  to  defend  all  three. 
The  third  count  related,  directly,  to  the  subject  matter 
of  the  first  two.    And  the  Government  made  no  objection. 

Finally,  the  issue  was  neither  complicated,  nor  delayed, 
by  the  joinder.  All  the  facts  were  stipulated.  The  trial 
took  less  than  one-half  hour,  on  evidence  applicable  to 
all  three  counts.  All  that  is  left  to  be  done  is  to  remand 
the  action,  with  instructions  to  the  trial  Court  to  grant 
appellant  the  relief  to  which  she  is  entitled  under  the 
third  count. 

There  is  nothing  in  the  Moreno  case  which  even  sug- 
gests that  had  the  third-party  defendant  not  objected  to 
the  amendment  and  urged  improper  venue  as  to  the  new 
cause  of  action  sought  thereby  to  be  imposed,  that  the 
Court  would  not  have  had  jurisdiction,  particularly  if  she 
had  pleaded  to  the  amendment,  had  it  been  allowed.  There 
is  no  question  that  a  motion  for  a  severance,  made  by  the 
Government,  would  have  been  granted,  had  the  amendment 
been  allowed,  and,  properly  under  the  facts  and  circum- 
stances of  that  case. 
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Had  this  Court  given  api)ellant  an  opportunity  to  have 
done  so,  she  would  have  called  your  Honors'  attention  to 
the  recent  decision  of 

Shaull  V.   U.  S.   (C.  C.  A.-D.  C,   1947),   161   F. 
2d  891, 

which  is  almost  on  "all  fours"  with  Pack  v.  U.  S. 

In  that  case,  as  here,  appellant,  in  an  action  against 
the  beneficiary  and  the  Government,  sought  to  have  it 
adjudicated  that  the  named  beneficiary  held  the  proceeds 
from  National  Service  Life  Insurance  in  trust  for  appel- 
lant's children  under  an  orally  declared  trust.  There,  as 
here,  all  of  the  facts  were  established.  The  only  factual 
difference  between  the  Shaull  and  Pack  cases  is  that  the 
trust  was  created  by  parol,  in  the  Shaull  case,  whereas  in 
the  Pack  case  it  was  created  by  operation  of  law. 

The  Circuit  Court  for  the  District  of  Columbia  re- 
versed a  judgment  against  appellant,  and  directed  the  trial 
Court  to  enter  judgment  recognizing  and  enforcing  the 
trust  as  against  the  trustee,  and  directing  the  Govern- 
ment to  pay  the  proceeds  to  him,  as  trustee,  after  he  had 
qualified   and  given  bond. 

The  Appellate  Court,  in  the  Shaull  case,  directly  held 
that  where  jurisdiction  is  once  acquired  under  38  U.  S. 
C.  A.  445  (as  here),  the  Court  continues  to  retain  juris- 
diction to  adjudicate  all  clauns  w4th  respect  to  the  policy, 
including  an  adjudication  that  the  named  beneficiary  was, 
in  law,  a  trustee  and  was  not  entitled  to  the  proceeds  to 
deal  with  as  he  saw  fit. 

The  Shaull  case — directly  in  point — also  squarely  holds 
that  where  the  defendants  "answered  and  pleaded  to  the 
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merits  without  reservation,  they  are  for  that  reason  also 
unable  to  challeng^e  the  court's  jurisdiction  over  them." 
Shaull  V.  U.  S.,  161  F.  2d  891,  at  894. 

The  joinder  was  proper,  regardless  of  the  fact  that 
one  of  the  counts  stated  a  cause  of  action  against  only 
one  defendant   (Lilly). 

Hooper  v.  Lenncn  &  Mitchell,  52  Fed.  Supp.  319, 
affirmed  (C.  C.  A.  9,  1944),  146  F.  2d  364. 

Misjoinder  of  parties  is  not  a  ground  for  dismissal  of 
an  action.  //  objection  had  been  timely  made,  on  the 
ground  that  there  was  an  improper  joinder  of  the  Gov- 
ernment with  another  party,  the  claims  could  be  separated 
for  trial. 

Lynn  v.  U.  S.  (C.  C.  A.  5,  1940),  110  F.  2d  586. 

Nor  may  a  complaint  be  dismissed  and,  as  here,  a  party 
deprived  of  relief,  because  of  a  misjoinder  of  causes  of 
action.  If  the  causes  cannot  be  conveniently  tried  together, 
separate  trials  should  be  ordered. 

Schell  z'.  Lcandcr  College  (C.  C.  A.  8),  2  F.  2d  17. 

The  District  Court  did  not  consider  that  the  trial  of 
all  three  counts,  below,  would  be  impractical  or  incon- 
venient, or  cause  delay.  Instead,  all  three  were  tried  ex- 
peditiously, and  at  one  time,  all  without  objection  from  any 
party,  including  the  Government. 

Even  IF  objection  had  been  timely  made,  below,  and 
even  if  the  trial  Court  had  found  that  a  severance  should 
have    been    ordered,    he    nevertheless    should    have    later 
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ordered  the  actions  tried  toj^ether,  since  all  counts  would 
have  common  questions  of  fact,  and  law. 

Rules  21  and  42(a),  F.  R.  C.  P.; 

F.  H.  A.  V.  Christianson   (1939),  26  Fed.  Supp. 
419. 

The  only  different  end  result  would  be  that  there  would 
have  been  two  separate  appeals  made,  instead  of  one.  But, 
if  the  majority  opinion  is  to  stand,  appellant  has  been  de- 
nied all  relief,  wholly  without  regard  to  the  merits  of 
her  claim,  upon  technicalities  not  raised  by  either  of 
the  appellees,  either  in  the  trial  Court,  or  upon  this  appeal. 

IV. 
This  Court  Is  Without  Power  to  Consider  Error  Re- 
lating to  Matters  in  Abatement  Which  Did  Not 
Involve  Jurisdiction. 

The  effect  of  the  majority  opinion  is  the  same  as  if 
appellee  Lilly  Pack  had  made  timely  objection,  in  the  trial 
Court,  seeking  a  dismissal  as  to  the  third  count  on  the 
ground  (1)  that  it  was  improperly  joined;  (2)  that  the 
venue  would  lie  only  in  Missouri,  and  (3)  that  Lilly  had 
been  improperly  joined  as  a  defendant  under  that  count 
and  that  the  Government  had  also  made  a  motion  to  dis- 
miss the  third  count,  and  the  pending  appeal  was  one  from 
an  order  of  the  trial  Court  dismissing  or  refusing  to 
dismiss  the  third  count  on  one  or  more  of  such  grounds. 
No  such  objections  or  orders  were  made,  belozu. 

As  more  particularized  under  Point  L  the  District 
Court  had  jurisdiction  over  the  cause  or  claim  asserted 
in  the  third  count,  and  over  the  parties.     Objections  as 
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to  venue  were  waived.  Appellee  expressly  consented  to 
defend  all  three  counts.  Neither  she  nor  the  Govern- 
ment made  a  motion  to  dismiss  or  lodged  any  objection 
as  to  joinder  of  causes,  joinder  of  parties,  venue  as  to 
want  of  jurisdiction  over  the  parties,  or  otherwise  ob- 
jected. 

Each  of  such  pleas  are  pleas  or  matters  in  abatement. 

1  C.  J.  S.,  Sec.  1(b),  p.  27;  Sec.  5,  p.  32;  Sec.  10, 
p.  38;  Sec.  11,  p.  39. 

Since  the  effect  of  this  Court's  judgment  is  actually 
a  reversal,  as  to  the  third  count,  predicated  solely  on  "mat- 
ters of  abatement,"  none  of  which  involve  jurisdiction, 
to  that  extent  this  Court  exceeded  its  statutory  appellate 
powers. 

28  U.  S.  C.  A.  (new)  2105:  ^ 

"There  shall  be  no  reversal  in  the  Supreme  Court 
of  a  court  of  appeals  for  error  in  ruling  upon  matters 
in  abatement  which  do  not  involve  jurisdiction." 

28  U.  S.  C.  A.  879  (former  section)  :  ^ 

"There  shall  be  no  reversal  in  the  Supreme  Court 
or  in  a  circuit  court  of  appeals  upon  a  writ  of  error, 
for  error  in  ruling  any  plea  in  abatement,  other  than 
a  plea  to  the  jurisdiction  of  the  court,  or  for  any 
error  in  fact." 

O'Brien's  ''Manual  of  Fed.  App.  Proc./'  1941  Ed., 
Chap.  XVIII,  p.  187,  and  cases  there  cited. 
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Conclusion. 

The  entire  record  on  appeal — including  the  reporter's 
transcript  of  the  half-hour  trial — consists  of  only  37 
pages. 

The  facts  were  clearly  and  concisely  stated  in  the  plead- 
ings and  the  findings  of  fact,  and  were  stipulated  to. 

Under  the  third  count  of  the  complaint  (as  to  which 
the  Government  is  not  a  party,  and  no  relief  is  sought 
against  it,  thereunder),  the  following  facts  were  stipu- 
lated : 

1.  Clyde  and  Angel  were  married  in  California,  in 
1932,  had  two  children,  and  were  residents  thereof  until 
he  died. 

2.  In  1944,  while  in  the  armed  forces,  Clyde  was  issued 
a  $10,000  policy  of  National  Service  Life  Insurance  and 
named  his  mother,  Lilly,  as  beneficiary,  without  the  con- 
sent of  his  wife.     He  died  in  1945. 

3.  All  of  the  premiums  were  paid  with  the  community 
property  of  Clyde  and  Angel. 

4.  The  Government  has  as  yet  made  no  payments  to 
Lilly  under  the  policy  (thereby  qualifying  her  to  make 
an  assignment  to  Angel  under  38  U.  S.  C.  A.  816). 

5.  Angel  is  a  resident  of  California,  and  Lilly,  of 
Missouri. 

All  of  the  parties  admit  that,  under  California's  com- 
munity property  laws,  Angel  has  a  vested  one-half  in- 
terest in  the  insurance.  (Wissner  v.  Wissner,  89  A.  C. 
A.  857,  201  P.  2d  837,  and  other  cases  cited  in  appel- 
lant's opening  brief). 
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The  District  Court  had  jurisdiction  of  the  third  count, 
under  28  U.  S.  C.  A.  (new)  1331  and  1332  and  former 
28  U.  S.  C.  A.  41.  as  well  as  under  38  U.  S.  C.  A. 
445  (Schaidl  v.  U.  S.,  161  F.  2d  891).  Lilly  appeared 
and  answered,  without  objection  of  any  kind.  She  con- 
sented to  defend  all  three  counts.  She  waived  any  and 
every  objection  as  to  venue.  She  and  the  Government 
waived  all  objection  as  to  joinder. 

No  severance  was  requested.  No  motion  to  dismiss 
was  made  on  any  ground. 

It  is  urged  that  appellant  should  not  have  her  rights 
cast  aside,  by  a  general  affirmance,  upon  technical 
grounds,  each  of  which  was  waived  by  the  parties  and 
none  of  them  urged,  below,  or  urged  in  this  Court,  and 
wholly  without  an  opportunity  to  be  heard. 

Even  IF  the  Court  should  have  granted  a  severance 
(compare  Moreno  v.  U.  S.,  and  Lyniii  v.  U.  S.),  had  one 
been  requested,  appellant  could  have  requested  and  un- 
doubtedly would  have  been  granted  a  consolidation,  for 
trial,  and  her  appeal  would  have  squarely  presented  the 
same  issues  which  she  has  raised,  but  which  this  Court 
has  felt  it  should  not  meet  because  of  non-jurisdictional 
procedural  objections  which  this  Court  has  raised,  for 
the  first  time,  but  which  were  waived  by  the  parties. 

As  a  result  of  the  majority  opinion,  following  a  judg- 
ment in  the  District  Court  against  appellant,  on  the 
merits,  appellant  may  be  forever  barred  from  again  as- 
serting a  claim  which  (as  between  herself  and  Lilly), 
this  Court  has  not  passed  upon. 
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Appellant  respectfully  urges  that  not  only  for  herself 
and  her  two  children,  but  in  the  public  interest — in  the 
interest  of  thousands  of  other  widows  of  insured  fight- 
ing men,  similarly  situated,  residing  in  the  "community 
property"  states,  that  this  Court  should  reconsider  its 
judgment,  as  to  the  third  count,  and,  in  the  words  of 
Judge  Stephens,  direct  the  trial  Court  "by  appropriate 
provision  in  the  judgment"  to  "decree  protection  to  the 
wife  as  to  any  interest  she  should  have  in  benefits  which 
may  be  paid  to  the  mother." 

The  facts  and  the  sole  question  of  law  under  the  third 

count  are  simple: 

"As  between  the  zvife  and  the  named  beneficiary 
(assuming  that  the  wife  cannot  assert  her  vested  in- 
terest in  Government  insurance  as  against  the  United 
States),  does  the  named  beneficiary  hold  the  zvife' s 
vested  interest  in  the  insurance  and  its  proceeds  in 
trust  for  the  zvife,  if  the  insurance  zims  purchased 
zvholly  with  community  property  of  the  zv-ife  and 
the  insured,  and  the  wife  did  not  consent  to  the 
designation  of  the  beneficiary?" 

Appellant  has  heretofore  presented  authorities,  in  her 
briefs  and  oral  argument,  which  she  believes  require  an 
affirmative  answer.  In  all  events,  she  urges  that  the 
question  be  decided  on  the  merits,  in  the  public  interest, 
particularly  since  the  point  is  one  of  first  impression 
in  the  Federal  courts,  and  will  directly  concern  thousands 
of  other  widows  similarly  situated. 

For  the  reasons  given,  it  is  respectfully  submitted  that 
the  petition  for  rehearing  should  be  granted,  and  appel- 
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lant  be  afforded  the  opportunity  of  meeting  the  points 
and  issues  interposed,  sita  sponte,  in  the  majority  opinion, 
none  of  which  were  raised  by  either  of  the  appellees  and 
which  appellant  has  never  had  an  opportunity  to  meet  or 
answer. 

October  4,  1949. 

Respectfully  submitted, 

Sylvester  Hoffmann, 
Irving  G.  Bishop, 

Attorneys  for  Appellant. 

Certificate  of  Counsel   (Rule  25). 

We  hereby  certify  that  in  our  judgment  the  foregoing 
petition  for  a  rehearing  is  well  founded,  and  we  further 
certify  that  it  is  not  interposed  for  delay. 

October  4,  1949. 

Sylvester  Hoffmann, 
Irving  G.  Bishop, 

Attorneys  for  Appellant. 
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In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  12142 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual,  doing 
business  as  CANNON  ELECTRIC  DEVELOP- 
MENT COMPANY, 

Respondents. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Ex- 
ecutive Secretary,  duly  authorized  by  Section 
203-87,  Rules  and  Regulations  of  the  National  Re- 
lations Board — Series  5,  as  amended,  hereby  certi- 
fies that  the  documents  annexed  hereto  constitute  a 
full  and  accurate  transcript  of  the  entire  record  of 
a  consolidated  proceeding  had  before  said  Board, 
entitled,  ^'In  the  Matter  of  Cannon  Manufacturing 
Corporation  and  James  H.  Cannon,  an  individual, 
doing  business  as  Cannon  Electric  Development 
Company  and  International  Association  of  Machin- 
ists, Lodge  311,  AFL,  Case  No.  21-C-2428,"  and 
''In  the  Matter  of  Cannon  Manufacturing  Corpora- 
tion and  James  H.  Cannon,  an  individual  doing 
business  as  Cannon  Electric  Development  Company 
and  United  Electrical,  Radio  and  Machine  Workers 
of  America,  CIO,  Case  No.  21-C-2474,"  such  tran- 
script including  the  pleadings,  testimony  and  evi- 
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deuce  upon  wliieli  tlic  order  of  the  Board  was 
entered,  and  including  also  the  findings  and  order 
of  the  ]>oard. 

Fully  enumerated,  said  documents  attached  hereto 

arc  as  follows: 

( 1 )  Copy  of  order  designating  James  C.  Batten, 
Trial  Examiner  for  the  National  Labor  Relations 
Board,  dated  May  24,  1945. 

(2)  Stenograi)hic  transcript  of  testimony  taken 
before  Trial  Examiner  Batten  on  May  24,  25,  28, 
29,  30,  31,  June  1,  6,  and  7,  1945,  together  with  all 
exhibits  introduced  in  evidence. 

(3)  Copy  of  respondents'  telegram,  dated  June 
18,  1945,  recjuesting  extension  of  time  to  file  brief 
before  the  Trial  Examiner. 

(4)  Co])y  of  Trial  Examiner's  telegram  to  all 
parties,  dated  June  19,  1945,  granting  extension  of 
time  for  filing  briefs. 

(5)  Co])y  of  order  transferring  case  to  the 
Board,  dated  September  14,  1945,  together  with  affi- 
davit of  service  thca-eof. 

(b)  Copy  of  proposed  findings  of  fact,  proposed 
conclusions  of  law  and  proposed  order,  issued  by  the 
National  l^abor  Relations  Board  on  July  12,  194() 
(annexed  to  item  12  hereof),  together  with  copy  of 
affidavit  of  service  thereof. 

(7)  Coi)y  of  respondents'  telegram,  dated  July 
17,  1946,  recjuesting  extension  of  time  to  file  ex- 
ceptions and  briefs. 
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(8)  Copy  of  telegrams,  dated  July  18,  1946, 
granting  all  ])arties  extension  of  time  for  filing  ex- 
ceptions and  briefs. 

(9)  Copy  of  resj)ondents'  telegram,  dated  Au- 
gust 14,  1946,  requesting  further  extension  of  time 
to  file  exceptions  and  briefs. 

(10)  Copy  of  telegrams,  dated  August  15,  1946, 
granting  all  parties  further  extension  of  time  to  file 
exceptions  and  briefs. 

(11)  Copy  of  respondents'  exceptions  to  pro- 
posed findings  of  fact,  proposed  conclusions  of  law 
and  proposed  order. 

(12)  Copy  of  Decision  and  Order,  issued  by  the 
National  Labor  Relations  Board,  with  Proposed 
findings  of  fact,  pi'oposed  conclusions  of  law  and 
proposed  order  annexed,  together  with  affidavit  of 
service  and  United  States  Post  Office  return  re- 
ceipts thereof. 

In  Testimony  Whereof,  the  Executive  Secretary  of 
the  National  Labor  Relations  Board,  being  thereupto 
duly  authorized  as  aforesaid,  has  hereunto  set  his 
hand  and  affixed  the  seal  of  the  National  Labor  Rela- 
tions Board  in  the  City  of  Washington,  District  of 
Colmnbia,  this  24th  day  of  December,  1948. 

(Seal)  /s/  FRANK  M.  KLEILER 

Executive  Secretary,  National 
Labor  Relations  Board 
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United  States  of  America 
Before  the  National  T.abor  Relations  Board 

Case  No.  21-C-2428 

In  th(^  Matter  of 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual,  doing 
business  as  CANNON  ELECTRIC  DEVELOP- 
MENT COMPANY 

and 

INTERNATIONAL  ASSOCIATION  OF  MA- 
CHINISTS, LODGE  311 

Case  No.  21-C-2474 

In  the  Matter  of 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual  doing 
business  as  CANNON  ELECTRIC  DEVELOP- 
MENT COMPANY 

and 

UNITED  ELECTRICAL,  RADIO  &  MACHINE 
WORKERS  OF  AMERICA,  CIO 
Mr.  Charles  M.  Ryan,  for  the  Board.  Mr.  David 
H.  Cannon,  of  Los  Angeles,  Calif.,  for  the  respond- 
ents. Miss  Judy  Dunks,  of  Los  Angeles,  Calif.,  for 
the  UE.  Mr.  Maurice  M.  Miller,  of  counsel  to  the 
Board. 

DECISION  and  ORDER 
On  July  12,  1946,  the  Board  issued  its  Proposed 
Findings  of  Fact,  Proposed  Conclusions  of  Law, 
and  Proposed  Order  in  the  above-entitled  proceed- 
ings, a  copy  of  which  is  attached  hereto.  Thereafter, 
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the   respondents   filed   exceptions,   and   a   brief   in 
support  thereof. 

The  Board  has  considered  the  Proposed  Findings 
of  Fact,  Proposed  Conchisions  of  Law,  and  Pro- 
])osed  Order,  the  respondents'  exceptions  and  brief, 
and  the  entire  record  in  the  case,  and  hereby  adopts 
as  its  final  decision  and  order  said  Proposed  Find- 
ings of  Fact,  Proposed  Conclusions  of  Law,  and 
Proposed  Order,  with  the  following  additions  and 
modifications: 

1.    Although  the  respondents  except  to  the  pro- 
posed finding  that  the  Contact  Committee  was  a 
labor    organization    which    represented    their    em- 
ployees, their  brief  concedes,  for  the  sake  of  argu- 
ment, that  the  Committee  was  a  labor  organization 
within  the  meaning  of  the  Act,  and  argues  only  that 
the  organization  was  not  dominated  or  controlled  by 
the  respondents.    The  evidence  to  which  our  atten- 
tion is   directed  in  this   connection,   however,   was 
considered  in  detail  in  the  preparation  of  the  pro- 
posed  finding.     The    statements    contained   in   the 
documents  cited  by  the  respondents  were  not  dis- 
regarded as  self-serving  statements,  but  constitute 
the  very  basis  for  our  finding  that  the  Contact  Com- 
mittee was  a  creation  of  the  respondents  and  that 
it  operated  as  a  bar  to  the  freedom  of  self-organiza- 
tion guaranteed  by  the  Act.  We  find  the  exceptions 
of  the  respondents  in  this  connection  to  be  without 
merit,  and  affirm  the  finding  that  the  respondents 
dominated  and  interfered  with  the  formation  and 
administration  of  the  Committee,  and  contributed 
support  to  it,  within  the  meaning  of  Section  8  (2) 
of  the  Act. 
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2.  Tlic  T('S[)()iid('iits  except  to  the  proposed  find- 
iiii^'  that  tlieiv  enforcement  of  a  no-solicitation  rule 
was  marked  by  dis])arity  of  treatment.  Counsel  for 
tile  resi)ondents  contends,  in  tlie  first  instance,  that 
the  rule  in  question  was  reasonable.  We  have  had 
occasion  in  previous  decisions  to  point  out  that  the 
Act  does  not  ])r('V('nt  an  employer  from  making  and 
enforcing  reasonable  rules  to  govern  the  conduct  of 
employees  on  company  time.  It  is  equally  clear, 
however,  that  any  rule  designed  to  prohibit  union 
solicitation  by  an  employee  outside  of  working 
hours,  although  on  company  property,  represents 
an  unreasonable  restraint  upon  the  exercise  by  em- 
])loyees  of  the  rights  guaranteed  by  the  Act.  Such 
a  rule  nuist  be  presiuned  to  be  an  unreasonable 
impediment  of  self-organization,  and  therefore  dis- 
criminatory, in  the  absence  of  evidence  that  special 
circumstances  makc^  the  rule  necessary  in  order  to 
maintain  production  or  discipline.^  Such  evidence  is 
]iot  present  here. 

Irrespective  of  the  nature  of  the  rule,  res])ond- 
ents  contend  that  there  is  no  basis  for  a  finding 
that  their  enforcement  of  it  was  marked  by  dispar- 
ity of  treatment.  We  note,  however,  that  their  argu- 
ment ill  this  connection  admits  by  inference  the 
factual  basis  of*  the  finding  and  merely  asserts  that 
wrongful  laxity  in  the  application  of  the  rule  to 
one  of  the  com])eting  organizations  could  not  be 
cured  by  the  grant  of  equal  treatment  to  the  other. 


'Matter  of  Peyton  Packing  Com])anv,  49  N.L.R.B. 
828;  enforced  142  Fed.  2d.  1009  (C.  C.  A.  5);  cert, 
denied,  ?>2^  U.  S.  730. 
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We  find  no  merit  in  this  contention.  Upon  the  en- 
tire record,  including,  but  without  limitation,  the 
demonstrated  knowledge  and  partisanship  of  Super- 
intendent Cromwell  with  respect  to  the  organization 
sponsored  l)y  Ned  Mandella,  the  \mdenied  testi- 
mony of  Monjar  that  her  activities  on  behalf  of  that 
organization  were  never  subjected  to  interference 
])y  foremen,  although  carried  on  in  their  presence, 
and  the  contrasting  treatment  of  Lawrence  Wiley, — 
and  we  find  ample  basis  for  a  finding  that  the  rule  in 
(juestion,  whatever  the  motive  which  led  to  its  adop- 
tion, was  directed  in  practice  against  UE,  and  that 
its  application  in  the  manner  described  was  intended 
l)y  those  immediately  responsible  for  its  enforce- 
ment to  discourage  membership  in  that  organization, 
and  to  encourage  adherence  to  the  Cannon  Em- 
ployees Association. 

3.  The  contention  of  the  respondents  that  their 
first  agreement  wdth  CEA  was  approved  by  our 
Regional  Office  is  patently  in  error.  It  appears  to 
be  based  upon  the  assertion  by  witnesses  for  the 
respondent  that  copies  of  the  agreement  in  ques- 
tion were  forwarded  to  the  Regional  Office,  and 
that  the  office  failed  to  express  any  opposition  or 
other  opinion  with  respect  thereto.  The  Regional 
Office,  however,  was  clearly  under  no  obligation  to 
act  in  such  a  situation;  its  failure  to  act  cannot  be 
described  as  implied  or  express  approval  of  the 
agreement.  Indeed,  the  expression  of  any  opinion 
with  respect  thereto,  under  the  circumstances  cited 
by  the  respondents,  would  be  beyond  the  authority 
conferred  upon  the  Board  and  its  agents  by  the  Act. 
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We  find  no  merit,  tlierofore,  in  the  contention  of 
tile  i'es])ondents  that  the  provision  in  their  agree- 
ments with  CEA  reg'ardini;-  the  cheek-off  of  dues 
lias  received  the  approval  of  this  Board. 

In  connection  with  tlie  proposed  order  directing 
the  reimbursement  of  dues  checked  off  to  CEA, 
tlie  respondents  argue  that  they  could  not  properly 
have  publicized  the  voluntary  features  of  the  check- 
off, on  the  ground  that  CEA  could  have  charged 
them  with  interference  if  they  had  done  so.  We  find 
this  contention  to  ])e  without  merit.  The  record 
contains  no  indication  that  copies  of  the  agreement 
in  question  were  ever  posted  for  the  information 
of  (employees,  although  such  action  w^ould  appropri- 
ately have  served  the  desired  purpose.  Similarly, 
a  notice  couched  in  purely  informative  language, 
designed  to  explain  the  obligation  of  the  respond- 
ents and  the  rights  of  employees  under  the  agree- 
ment, could  not  in  itself  have  been  considered  inter- 
ference w^ithin  the  meaning  of  the  Act. 

4.  The  respondents  except  to  statements  made  in 
connection  with  a  proposed  finding  which  character- 
izes letters  addressed  by  James  H.  Cannon  to  Harry 
Bridges,  in  the  spring  of  1942,  as  a  vilification  of 
Bridges,  the  UE,  and  the  type  of  trade  unionism 
which  they  were  alleged  to  represent,  incoriTctly  as-j 
suming  that  the  proposed  finding  of  a  violation  of 
Section  8  (1)  of  the  Act  in  this  connection  is  based 
u])on  the  aforesaid  letters  to  Bridges.  Our  finding 
is  actually  based  upon  '* similar  statements"  em-j 
bodied  in  an  open  letter  to  the  employees. 

5.    The  argument  of  the  respondents  in  support! 
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of  their  exception  with  respect  to  the  present  status 
of  CEA,  and  the  present  contractual  relationship 
between  the  respondents  and  their  employees,  is 
apparently  based  upon  the  erroneous  assumption 
that  the  proposed  findings  with  respect  to  the  8  (2) 
allegations  of  the  complaint  are  bottomed  in  part 
upon  these  factors.  Upon  the  present  record,  how- 
ever, the  relationship  of  the  respondent  to  MESA 
is  irrelevant  to  any  charge  of  company  domination 
and  interference,  and  the  facts  with  respect  to 
present  contractual  relations  are  set  forth  merely 
to  complete  the  history  of  employee  organization 
at  the  plants  involved  herein. 

Similarly,  the  respondents'  assumption  that  we 
considered  the  speed  of  their  initial  contractual 
negotiations  with  CEA  as  a  factor  in  the  proposed 
finding  of  support  and  domination  appears  to  rest 
upon  a  misconception  of  the  significance  attached 
to  that  fact.  We  do  not  rely  on  that  fact  in  the  de- 
termination that  CEA  is  a  company  dominated 
organization,  within  the  meaning  of  Section  8  (2) 
of  the  Act. 

6,  The  argument  of  the  respondents  in  support 
of  their  exception  with  respect  to  the  separation  of 
Florence  Maynard  is  based  entirely  upon  an  admis- 
sion by  Maynard  in  the  letter  distributed  to  em- 
ployees before  her  ouster  by  the  Cannon  Employees 
Association.  Although  Caffarel  testified  clearly  and 
without  contradiction,  as  noted  in  the  proposed 
findings,  that  he  had  been  separated  contempo- 
raneously with  Maynard,  under  circumstances  which 
establish  that  l^oth  were  discharged,  the  respondents 
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lia\  (•  offered  no  evidence  based  upon  their  own  rec- 
ords or  otlier  relia])le  testimony  to  establish  that  the 
s('|)ar<iti()ii  of  Maynard  occurred  under  other  cir- 
cumstances. We  find  the  exception  of  the  respond- 
ents in  this  connection,  therefore,  to  be  witliout 
merit. 

7.  With  respect  to  tlie  dismissal  of  Armant,  the 
respondents  argue,  in  effect,  that  his  treatment  by 
the  companies  before  the  discharge  on  which  the 
complaint  is  abused  should  be  considered  as  evidence 
of  their  good  faith  in  discharging  liim.  A¥hile  it 
is  true  that  the  respondents  failed  to  act  on  several 
earlier  requests  by  CEA  for  Armant 's  discharge,  the 
record  as  a  whole  does  not  support  the  contention 
that  they  were  finally  ''forced"  to  dispense  with 
his  services.  In  their  brief  the  respondents  refer 
to  the  hearing  which  proceeded  his  discharge  as  an 
"arbitration"  proceeding,  although  James  H.  Can- 
non testified  specifically  that  this  w^as  not  the  case. 
Similarly,  the  statement  in  the  brief  that  "the  re- 
spondents were  faced  with  the  absolute  necessity  of 
discharging  Mr.  Armant  upon  his  being  rejected 
as  a  member  of  CEA"  is  without  foundation  in  the 
record,  because  there  is  no  evidence  that  the  Board 
of  Directors  of  tlie  contracting  miion  had  ever 
taken  official  action  to  revoke  Armant 's  member- 
ship in  that  organization. 

The    remaining    exceptions    raise    no    substantial] 
issue  beyond  those  already  considered  and  discusser 
at  length  in  the  proposed  findings.    We  find  then 
to  be  without  merit. 
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ORDER 

Upon  th('  entire  record  in  the  case,  and  pnrsuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent.  Cannon  Manufacturing 
Corporation,  and  its  officers,  agents,  successors  and 
assigns,  and  James  H.  Cannon,  an  individual  doing 
business  as  the  Cannon  Electric  Development  Com- 
])any,  Los  Angeles,  California,  and  his  agents,  suc- 
cessors and  assigns,  shall: 

1.    Cease  and  desist  from: 

(a)  Dominating  or  interfering  with  the  adminis- 
tration of  the  Contact  Committee,  by  v^hatever  name 
it  may  be  knov^n,  or  of  the  Cannon  Employees' 
Association,  or  the  formation  or  administration  of 
any  other  labor  organization  of  their  employees,  and 
from  contributing  financial  or  other  support  to  the 
Contact  Committee  or  the  Cannon  Employees'  As- 
sociation, or  to  any  other  labor  organization  of 
their  employees; 

(b)  Recognizing  the  Cannon  Employees'  As- 
sociation, or  any  successor  thereto,  as  the  represen- 
tative of  any  of  their  employees  for  the  purpose  of 
dealing  with  the  respondents  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  em- 
ployment, or  other  conditions  of  employment; 

(c)  Giving  effect  to  any  and  all  contracts  with 
the  Cannon  Employees'  Association,  or  to  supple- 
ments thereto,  or  modifications  thereof,  or  any 
superseding  agreements ; 

(d)  Encouraging   membership    in    the    Cannon 
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^^mployce's  Association,  or  any  other  labor  organi- 
zation of  their  employees,  and  diseonraging  meni- 
hcrsliip  in  United  Electrical,  Radio  &  Machine 
Workers  of  America,  affiliated  with  the  Congress 
of  Industrial  Organizations,  or  International  Asso- 
ciation of  Machinists,  Lodge  311,  unaffiliated,  or 
any  other  labor  organizations  of  their  employees, 
by  discharging  or  refusing  to  reinstate  any  of  their 
employees,  or  by  discriminating  in  any  other  man- 
ner ill  regard  to  their  hire  or  tenure  of  emplo}Tnent, 
or  any  term  or  condition  of  their  employment; 

(e)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  their  employees  in  the  exer- 
cise of  the  right  to  self-organization,  to  form  labor 
organizations,  to  join  or  assist  United  Electrical, 
Radio  &  Machine  Workers  of  America  or  Inter- 
national Association  of  Machinists,  Local  311,  or 
any  other  labor  organization,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  any  mutual  aid  or  protec- 
tion, as  guaranteed  in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Actr 


"The  Board  expressly  reserves  the  right  to  modify 
the  back-]);\y  and  reinstatement  ])rovisions  of  this 
order  if  made  necessary  by  a  change  of  conditions 
in  the  future,  and  to  make  such  supplements  thereto 
as  may  hereafter  become  necessary  in  order  to  de- 
fine or  clarify  their  a])])lication  to  a  specific  set  of 
circumstances  not  now  apparent. 
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(a)  Withdraw  and  withhold  all  recognition  from 
the  Cannon  Employees'  Association,  as  the  repre- 
sentative of  any  of  their  employees  for  the  purpose 
of  dealing-  with  the  respondents  concerning  griev- 
ances, labor  disputes,  wages,  rates  of  jjay,  hours  of 
employment  or  other  conditions  of  employment,  and 
completely  disestablish  that  organization  as  such 
representative ; 

(b)  Refrain  from  recognizing  the  Contact  Com- 
mittee, by  whatever  name  it  may  be  known,  as  the 
collective  bargaining  representative  of  any  of  their 
employees,  in  the  event  that  organization  should 
ever  return  to  active  existence; 

(c)  Reimburse  all  employees,  whose  dues  in  the 
Cannon  Employees'  Association  were  checked  off  by 
the  respondents,  for  the  amounts  thus  deducted 
from  their  wages  since  February  15,  1945; 

(d)  Offer  to  Alvin  L.  George,  Clarence  Joseph 
Armant,  Joan  Lawrence,  Erma  A.  Evenstad,  Vivian 
Mary  Sullivan,  Monna  Monnette  Nye,  Ada  Lish, 
Eloise  Hunt,  Clarence  William  Youngberg,  Jr.,  and 
Herbert  H.  Caffarel,  immediate  and  full  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,"  without  prejudice  to  their  seniority  or 
other  rights  and  privileges ; 


"In  accordance  with  the  Board's  consistent  inter- 
pretation of  the  term,  the  expression  "former  or 
substantially  equivalent  position"  is  intended  to 
mean  "former  position  wherever  possible,  but  if 
such  position  is  no  longer  in  existence,  then  to  a 
substantially  equivalent  position."  See  Matter  of 
The  Chase  National  Bank  of  the  City  of  New  York, 
San  Juan  Puerto  Rico  Branch,  65  N.L.R.B.  827. 
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(e)  Offer  to  Florence  Maynard  immediate  and 
full  reinstatement  to  lier  former  or  a  sul)stantially 
equivalent  position,  in  the  manner  set  forth  in  the 
proposed  findings  attached  hereto,  in  the  section 
entitled  "The  remedy"; 

(f)  Make  whole  Alvin  L.  George  for  any  loss 
of  pay  he  may  have  suffered  by  reason  of  the  re- 
spondents' discrimination  against  him,  by  payment 
to  him  of  a  sum  of  money  equal  to  the  amount  which 
he  normally  would  have  earned  as  wages  during  the 
period  from  September  26  to  October  15,  1942, 
when  charges  filed  on  his  behalf  were  withdrawn 
and  from  January  16,  1945  to  the  date  of  the  re- 
spondents' offer  of  reinstatement,  less  his  net  earn- 
ings* during  these  periods ; 

(g)  Make  whole  Clarence  Joseph  Armant  for 
any  loss  of  pay  he  may  have  suffered  by  reason  of 
the  respondents'  discrimination  against  him,  by 
payment  to  him  of  a  sum  of  money  equal  to  the 
amount  which  he  normally  would  have  earned  as 
wages  during  the  period  from  the  date  of  his  dis- 


'By  "net  earnings"  is  meant  earnings  less  ex- 
])enses,  such  as  for  transportation,  room,  and  board, 
insurred  by  an  employee  in  comiection  with  obtain- 
ing work  and  working  elsew^here  than  for  the  re- 
s])ondent,  wiiich  would  not  have  been  incurred  but 
i'or  his  unlawful  discharge  of  the  consequent  neces- 
sity of  his  seeking  emplo>TTient  elsew'here.  See  Mat- 
ter of  Crossett  Lumber  Com])any,  8  NJj.R.B.  440. 
Monies  I'eceived  for  work  performed  upon  Federal, 
State,  county,  municipal,  or  other  work-relief  proj- 
ects shall  be  considered  as  earnings.  See  Rei)ublic 
Steel  Corporation  v.  N.L.R.B.,  311  U.  S.  7. 
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charge  to  October  15,  1942,  when  charges  filed  on 
his  ])ehalf  were  withdrawn,  and  from  January  16, 
1945,  to  the  date  of  the  respondents'  offer  of  rein- 
statement, less  his  net  earnings  during  these 
periods ; 

(h)  Make  whole  Joan  Lawrence,  Erma  A.  Even- 
stad,  Vivian  Mary  Sulivan,  Monna  Monnette  Nye, 
Ada  Lish,  Eloise  Hunt,  and  Clarence  William 
Youngberg,  Jr.,  for  any  loss  of  pay  which  they  may 
have  suffered  by  reason  of  the  respondents'  dis- 
crimination against  them,  by  pajonent  to  each  of 
them  of  a  sum  of  money  equal  to  the  amount  which 
each  normally  would  have  earned  as  wages  from 
the  date  on  which  charges  were  filed  on  their  behalf 
to  the  date  of  the  respondents'  offer  of  reinstate- 
ment, less  the  net  earnings  of  each  during  such 
period ; 

(i)  Make  whole  Florence  Maynard  for  any  loss 
of  pay  she  may  have  suffered  or  may  suffer  by 
reason  of  the  respondents'  discrimination  against 
her,  by  payment  to  her  of  a  sum  of  money  de- 
termined in  the  manner  set  forth  in  the  proposed 
findings  attached  hereto,  in  the  section  entitled 
''The  remedy"; 

(j)  Make  whole  Herbert  H.  Caffarel  for  any 
loss  of  pay  he  may  have  suffered  by  reason  of  the 
respondents'  discrimination  against  him,  by  pay- 
ment to  him  of  a  smn  of  money  equal  to  the  amount 
wnich  he  normally  would  have  earned  as  wages 
from  July  29,  1944,  the  date  of  his  discriminatory 
discharge,  to  the  date  of  the  respondents'  offer  of 
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reinstatement,    less    liis    net    earnings    during    this 
]ioviod; 

(k)  Post  at  their  plants  in  Los  Angeles,  Cali- 
fornia, copies  of  notice  attached  to  the  Proposed 
Findings  of  Fact,  Pr-oposed  Conclusions  of  Law  and 
Proposed  Order,  marked  "Appendix  A.'"  Copies 
of  said  notice,  to  be  furnished  by  the  Regional 
Director  for  the  Twenty-first  Region,  shall,  after 
being  duly  signed  by  the  respondents'  representa- 
tives, be  posted  by  the  respondents  immediately 
upon  receipt  thereof,  and  maintained  by  them  for 
sixty  (60)  consecutiAT  days  thereafter,  in  conspicu- 
ous places,  including  all  places  where  notices  to 
employees  are  customarily  posted.  Reasonable  steps 
shall  be  taken  by  the  respondents  to  insure  that 
said  notices  are  not  altered,  defaced,  or  covered  by 
any  other  material; 

(1)  Notify  the  Regional  Director  for  the 
Twenty- first  Region  in  writing  within  ten  (10) 
days  from  the  date  of  this  Order,  what  steps  the 
respondents  have  taken  to  comply  herewith. 

It  Is  Further  Ordered  that  the  complaint  against 
Cannon  Manufacturing  Corporation  and  James  H. 
Cannon,  an  individual,  doing  business  as  Cannon 
Electric  Development  Company,  be,  and  it  hereby 
is,  dismissed,  insofar  as  it  alleges  that  the  respond- 


"In  the  event  this  order  is  enforced  by  decree  of 
a  Circuit  Court  of  Appeals,  there  shall  l)e  inserted, 
before  the  words  "A  Decision  and  Order,"  the 
words:  ''A  Decree  of  the  United  States  Circuit 
Court  of  Appeals  Enforcing." 
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ents  discriminated  in  regard  to  the  hire  and  tenure 
of  employment  of  Giis  Palm,  Louis  Tournie,  and 
Louis  LaGuerre  Drouet. 

Signed   at  Washington,   D.   C,   this   16   day   of 
December  1946. 

PAUL  M.  HERZOG, 

Chairman, 

JOHN  M.  HOUSTON, 
Member, 

(Seal)  National  Labor  Relations  Board 
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I^nitf'd  States  of  America 
Jjcfore  thv  National  Labor  Relations  Board 

Case  No.  21-C-2428 

In  the  Matter  of  CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual,  doing  business  as 
CANNON  ELECTRIC  DEVELOPMENT  COMPANY^  and  IN- 
TERNATIONAL ASSOCIATION  OF  MACHINISTS,  LODGE 
311. 

Case  No.  21-C-2474 

In  the  Matter  of  CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  indivdual  doing  business  as  CAN- 
NON ELECTRIC  DEVELOPMENT  COMPANY,  and  UNITED 
ELECTRICAL,  RADIO  &  MACHINE  WORKERS  OF  AMER- 
ICA, CIO. 

Mr.  Charles  M.  Ryan,  for  the  Board.  Mr.  David 
H.  Cannon,  of  Los  Angeles,  Calif.,  for  the  respond- 
ent. Miss  Judy  Dunks,  of  Los  Angeles,  Calif.,  for 
the  UE.  Mr.  Maurice  M.  Miller,  of  counsel  to  the 
Board. 

PROPOSED  FINDINGS  OF  FACT, 

PROPOSED  CONCLUSIONS  OF  LAW  and 

PROPOSED  ORDER 

Statement  of  the  Case 

Upon  amended  charges  duly  filed  by  Interna- 
tional Association  of  Machinists,  Lodge  311,  herein 
called  the  lAM,  and  United  Electrical,  Radio  & 
Machine  Workers  of  America,  affiliated  with  the 
Congress  of  Industrial  Organizations,  herein  desig- 


'  The  parties  agreed  that  Cannon  Electric  Development  Com- 
pany was  the  correct  name  for  the  business  operations  of  this  re- 
spondent, and  the  pleadings  and  other  formal  papers  were  amended 
accordingly. 
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nated  as  UE,  the  National  Labor  Relations  Board, 
lierein  called  the  Board,  by  the  Regional  Director 
for  the  Twenty-first  Region  (Los  Angeles,  Cali- 
fornia), issued  its  consolidated  complaint,^  dated 
February  15,  1945,  and  an  amendment  thereto,  dated 
May  7,  1945,  against  Cannon  Manufacturing  Cor- 
l)oration,  herein  called  the  Corporation,  and  James 
H.  Cannon,  an  individual,  doing  business  as  Can- 
non Electric  Development  Company,  herein  desig- 
nated as  the  Company,  both  herein  designated 
jointly  at  times  as  the  respondents,  alleging  that  the 
lespondents  had  engaged  in  and  were  engaging  in 
unfair  labor  practices  within  the  meaning  of  Sec- 
tion 8  (1),  (2),  and  (3)  and  Section  2  (6)  and  (7) 
of  the  National  Labor  Relations  Act,  49  Stat.  449, 
herein  called  the  Act.  Copies  of  the  consolidated 
complaint,  the  amendment  thereto,  the  amended 
charges,  and  the  notice  of  hearing,  were  duly  served 
upon  the  Corporation,  the  Company,  the  lAM,  UE, 
and  the  Cannon  Employees  Association,  herein 
designated  as  CEA. 

AVith  respect  to  the  alleged  unfair  labor  prac- 
tices, the  amended  complaint,  as  further  amended 
at  the  hearing,  stated,  in  substance,  that  the  re- 
spondents: (1)  on  or  about  May  20,  1941,  had  in- 
augurated, sponsored,  promoted  and  formed  a  labor 
organization  among  their  employees  known  as  the 
Contact   Committee;     (2)    beginning   on   or   about 


'The  Board,  on  February  14,  1945,  pursuant  to 
Article  II,  Section  36  (b)  of  its  Rules  and  Regula- 
tions as  amended,  had  ordered  the  consolidation  of 
the  cases  involved  herein. 
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May  20,  1941,  and  continuing  to  on  or  about  Sep- 
tember 15,  1941,  had  dominated  and  interfered  with 
tlie  formation  and  administration  of  the  Contact 
Committee,  contributed  financial  and  other  su])])ort 
thereto,  and  coerced,  encouraged,  influenced  and 
persuaded  their  employees  to  accept  the  Contact 
Committee  as  a  collective  bargaining  representa- 
tive; (3)  on  or  about  January  1,  1941,  had  in- 
augurated, sponsored,  promoted  and  formed  a  labor 
organization  among  the  employees  known  as  the 
Cannon  Employees  Association,  originally  known  as 
the  Cannon  Employees  Recreation  Association, 
herein  called  CERA;  (4)  continuously  since  Janu- 
ary 1,  1941,  has  dominated  and  interfered  with  the 
formation  and  administration  of  CEA,  contributed 
financial  and  other  support  thereto,  and  coerced,  en- 
couraged, influenced  and  persuaded  their  employees 
to  accept  CEA  as  a  collective  bargaining  representa- 
tive; (5)  entered  into  and  presently  have  an  agree- 
ment with  CEA,  under  which  they  have  required 
and  now  require  as  a  condition  of  emplojrment  that 
their  employees  join  and  remain  members  of  CEA 
and  pay  dues  and  assessments  to  it;  (6)  by  enter- 
ing into  such  an  agreement  with  CEA,  which  agree- 
ment is  invalid,  and  particularly  by  the  require- 
ment that  the  employees  join  and  remain  members 
of  that  organization  and  pay  dues  and  assessments 
to  it,  have  interfered  with,  restrained  and  coerced 
their  employees  and  continue  to  interfere  with,  re- 
strain and  coerce  them  in  the  exercise  of  rights 
guaranteed  hy  the  Act,  thereby  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (1) 
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and  (2)  of  the  Act — for  which  conduct  the  respond- 
ents should  be  required  to  reimburse  and  make 
whole  their  employees,  inchiding  present  employees 
and  former  employees,  by  payment  to  them  of  a  sum 
of  money  equal  to  the  amoimt  of  money  which  the 
employees  have  paid  in  dues  and  assessments  to 
CEA;  (7)  on  various  dates  between  December  5, 
1941  and  July  29,  1944,  discharged  and  refused  to 
reinstate  six  named  employees^  for  the  reason  that 
they  joined  and  assisted  UE  or  in  the  JAM,  respec- 
tively, opposed  CEA,  and  engaged  in  concerted  ac- 
tivities with  other  employees  for  their  mutual  aid 
and  protection;  (8)  on  or  about  June  12,  1943,  dis- 
charged and  refused  to  reinstate  eight  named  em- 
ployees* for  the  reason  that  they  joined  and  assisted 
UE  and  refused  to  maintain  membership  in  CEA 
or  pay  dues  and  assessments  to  it;  (9)  discouraged 
membership  of  their  employees  in  the  lAM  and  UE 
by  making  scurrilous,  defamatory  and  derogatory 
attacks  upon  the  said  labor  organizations  and  their 
representatives,  by  threatening  their  employees  with 
retaliation  and  reprisal  if  they  joined  or  assisted 
such  labor  organizations,  and  by  engaging  in  sur- 
veillance of  union  meetings  and  activities ;  and  (10) 
by  all  the  foregoing  acts  interfered  with,  restrained, 


"Gus  Palm,  Alvin  L.  George,  Clarence  Joseph 
Armant,  Florence  Maynard,  Herbert  H.  Caffarel, 
and  Louis  La  Guerre  Drouet. 

Moan  Lawrence,  Erma  A.  Evenstad,  Vivian  Mary 
Sullivan,  Monna  Monnette  Nye,  Louis  Tournie,  Ada 
Lish,  Eloise  Hunt  and  Clarence  William  Young- 
berg,  Jr. 
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and  coerced  their  employees  in  the  exercise  of  the 
rights  ouaranteed  in  Section  7  of  the  Act. 

The  resi)ondents'  answer,  as  amended  at  the  hear- 
inq',  admitted  the  jnrisdictional  allegations  of  the 
complaint  as  to  tlie  Company  but  denied  such  al- 
legations as  to  the  Corporation.  The  answer  of  the 
respondents  also  admitted  that  the  lA^I,  UE,  and 
CEA  are  labor  organizations  within  the  meaning 
of  the  Act,  but  denied  that  the  Cannon  Employees 
Recreational  Association  and  the  Contact  Commit- 
tee were  ever  labor  organizations  within  the  mean- 
ing of  the  Act.  In  their  answer  the  respondents  fur- 
ther admitted  the  discharges  alleged,  but  denied  the 
commission  of  the  unfair  labor  practices  set  forth 
in  the  amended  complaint,  and  as  an  affirmative 
defense  alleged  that  the  Board  is  estopped  from 
proceeding  on  the  issues  herein  for  the  reason  that 
these  issues  had  been  fully  determined  and  settled 
by  the  action  of  the  Board  in  a  previous  representa- 
tion proceeding. 

Pursuant  to  notice  a  hearing  was  held  on  various 
dates  between  May  24  and  June  7,  1945,  at  Los 
xingeles,  California,  before  James  C.  Batten,  the 
Trial  Examiner  duly  designated  by  the  Chief  Trial 
Examiner.  The  Board  and  the  respondents  were 
represented  by  counsel,  and  the  UE  by  its  repre- 
sentative. All  participated  in  the  hearing.  Full  op- 
portunity to  be  heard,  to  examine  and  cross-examine 
witnesses  and  to  introduce  evidence  bearing  upon 
the  issues  was  afforded  to  all  parties. 

At  the  opening  of  the  hearing,  counsel  for  the 
Board  served  upon  the  parties  a  "Second  Amend- 
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mcnt  to  tlu'  Complaint."  Counsel  for  the  respond- 
ents, by  agreement  of  the  parties,  was  thereupon 
granted  additional  time  to  file  an  amended  answer. 
The  respondents  also  moved  for  a  continuance,  uj)on 
the  ground  that  the  second  amendment  to  the  com- 
plaint entirely  changed  the  issues.  The  motion  was 
denied.'  Counsel  for  the  respondents  also  objected 
to  any  hearing  on  the  complaint,  upon  the  ground 
that  the  issues  framed  therein  had  been  passed  upon 
with  a  degree  of  finality  by  the  National  Labor 
Relations  Board,  as  set  forth  in  the  affirmative  de- 
fense in  the  respondents'  answer.  The  Trial  Ex- 
aminer overruled  the  objection.  Counsel  for  the  re- 
spondents then  requested  the  exclusion  of  all  wit- 
nesses, except  a  representative  of  the  respondents 
and  representatives  of  the  complaining  labor  organi- 
zations. The  motion  was  granted,  but  respondents' 
counsel  withdrew  it  when  the  Trial  Examiner  re- 
fused to  permit  more  than  one  representative  of 
the  respondents  to  remain  at  the  hearing,  under  a 
uniform  application  of  the  rule.  Counsel  for  the 
respondents  renewed  the  motion  for  the  exclusion  of 
witnesses  later  in  the  hearing,  at  which  time  the 
Trial  Examiner  stated  that  he  had  no  objection 
to  the  exclusion  of  witnesses  if  the  rule  were  uni- 
formly applied.  Counsel  for  the  respondents  and 
the  Board  gave  no  indication  that  they  were  willing 


"'  The  second  amendment  to  the  complaint  did  not 
change  the  issues  as  set  forth  in  the  original  com- 
plaint, but  did  strike  from  the  amended  complaint 
certain  allegations  of  which  the  respondents  had 
had  proper  notice. 
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to  liave  the  rule  invoked  upon  such  a  basis.  At  the 
close  of  the  testimony,  Board's  counsel  moved  to 
conform  the  pleadini^s  to  the  proof  with  respect  to 
names,  dates,  and  other  formal  matters.  There  was 
no  objection,  but  the  Trial  Examiner  failed  to  make 
a  formal  ruling  on  the  motion.  The  motion  is  hereby 
granted.  Counsel  for  the  respondents  then  moved 
to  dismiss  the  entire  consolidated  proceeding,  upon 
the  ground  that  all  the  issues  involved  had  thereto- 
fore been  heard  and  determined  by  the  Board,  and 
were  well  known  to  UE,  the  lAM,  and  the  Board  at 
the  time  of  two  earlier  elections,  the  consent  elec- 
tion of  September  9,  1941  and  the  Board-ordered 
election  of  January  25,  1943.  The  motion  was 
denied.  At  the  conclusion  of  the  hearing  the  parties 
informally  discussed  the  issues.  Briefs  were  filed 
by  the  Board  and  the  respondents. 

During  the  course  of  the  hearing  the  Trial  Ex- 
aminer made  rulings  on  other  motions  and  objec- 
tions to  the  admission  of  e^adence.  The  Board  has 
reviewed  the  rulings  of  the  Trial  Examiner  and 
finds  that  no  prejudicial  error  was  committed.  The 
Trial  Examiner's  rulings  at  the  hearing  are  hereby 
affirmed. 

On  September  14,  1945,  the  Board,  acting  pur- 
suant to  Article  II,  Section  36  (a)  of  the  National 
r^abor  Relations  Board  Rules  and  Regulations, 
Series  3,  as  amended,  issued  an  order  providing  that 
the  case  be  transferred  and  continued  before  the 
Board  for  the  issuance  of  Proposed  Findings  of 
Fact,  Proposed  Conclusions  of  Law,  and  Proposed 
Order. 
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Upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

PROPOSED  FINDINGS  OF  FACT 

I.  The  Business  of  the  Respondents^ 
Cannon  Manufacturing  Corporation,  a  California 
corporation,  has  its  principal  office  and  place  of 
])usiness  at  Los  Angeles,  California,  where  it  is  en- 
gaged in  the  manufacture  of  cable  connections  and 
electrical  specialties.  During  the  calendar  year  end- 
ing December  31,  1934,  the  Corporation  purchased 
materials  in  excess  of  $3,000,000,  for  use  in  its  man- 
ufacturing plant,  of  which  materials  worth  approxi- 
mately $500,000  were  obtained  from  sources  outside 
the  State  of  California.  During  the  same  period,  the 
entire  manufacturing  output  of  the  Corporation, 
valued  in  excess  of  $7,000,000,  was  sold  to  the  Can- 
non Electric  Development  Company. 

James  H.  Cannon,  individual,  doing  business  as 
Cannon  Electric  Development  Company,  operates 
as  a  contracting  agency.  The  Company  designs  and 
engineers  the  products  of  the  Corporation,  conducts 
all  necessary  advertising,  and  handles  all  sales.  In 
1944  its  sales  exceeded  $7,000,000  in  value.  Approxi- 
mately 15  percent  of  the  sales  were  made  directly  to 
the  United  States  Govermnent,  while  70  pei'cent 
were  made  to  aircraft  companies  having  Govern- 
ment contracts,  a  substantial  percentage  being  ship- 
ped to  points  outside  the  State  of  California. 


''  The  findings  made  herein  with  respect  to  the 
business  of  the  respondents  are  based  upon  admis- 
sions in  the  amended  answer  and  a  stipulation  of 
the  parties. 
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Wc  find  that  the  respondents  are  engaged  in 
ooninierce  within  the  meaning  of  the  Act/ 

While  the  respondents  a])j)ear  to  maintain  sepa- 
rate legal  and  accounting  identities,  they  are  in  fact 
operated  as  a  single  integrated  enterprise,  occu- 
pying the  same  office  and  plant/  The  Corporation 
is  wholly  owned  by  James  H.  Cannon,  but  the  man- 
agerial control  and  the  operations  of  both  enter- 


'  Counsel  for  the  respondents  admits  that  the  Com- 
pany is  engaged  in  commerce  within  the  meaning  of 
the  Act,  but  makes  no  such  admission  with  respect 
to  the  Corporation.  In  connection  with  a  prior  rep- 
resentation proceedings,  however,  discussed  more 
fully  hereinafter,  the  resj)ondents  stipulated  that 
the  Corporation  and  the  Company  were  "engaged 
in  interstate  commerce"  within  the  meaning  of  the 
Act.  Cannon  Manufacturing  Corporation,  et  al,  46 
N.  L.  R.  B.  592. 

'  The  business  was  created  in  1915  by  James  H. 
Cannon,  operating  under  the  name  of  the  Cannon 
Electric  Development  Company.  In  1920  the  busi- 
ness was  incorporated,  but  continued  to  operate 
under  the  same  name  until  19;)9,  when  it  became 
Cannon  Manufacturing  Corporation.  At  the  same 
time  James  H.  Cannon  registered  the  Cannon  Elec- 
tric Development  Company  as  the  trade  name  of  a 
sole  i)roprietorship,  which  became  the  (^gineering 
and  sales  agency  of  the  Corporation.  Both  organ- 
izations jointly  occupied  w^hat  is  now  known  as 
Plant  No.  1  until  late  in  1940,  when  the  offices  and 
most  of  the  operations  were  moved  to  a  new  build- 
ing, known  as  Plant  No.  2.  Unless  otherwise  speci- 
fied, the  individuals  involved  in  the  present  proceed- 
ing were  officers,  supervisors,  or  em])loyees  of  the 
Cori)oration,  which  employed  approximately  1,300  < 
of  the  1,500  ])ersons  on  the  pay  roll  of  the  I'c- 
spondents. 
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prises  are  closely  coordinated.  James  H.  Cannon, 
in  his  capacity  as  president  of  the  Corporation  and 
sole  owner  of  the  Company,  actively  conducts  the 
operations  of  each,  and  directs  the  labor  relations 
policy  of  both  respondents.  Since  the  evidence 
establishes  that  the  respondents  operate  as  a  unit 
and  maintain  a  common  policy  in  labor  relations 
matters,  it  is  clear,  and  we  find,  that  for  the  pur- 
poses of  the  instant  case,  the  respondents  constitute 
a  single  employer  under  Section  2  (2)  of  the  Act. 

II.  The  Organizations  Involved 
United  Electrical,  Radio  &  Machine  AVorkers  of 

America  is  a  labor  organization  affiliated  with  the 
Congress  of  Industrial  Organizations,  admitting  to 
membership  employees  of  the  respondents. 

International  Association  of  Machiinsts,  Lodge 
311,  unaffiliated,  is  a  labor  organization  admitting 
to  membership  employees  of  the  respondents. 

Cannon  Employees  Association,  originally  known 
as  the  Cannon  Employees  Recreation  Association, 
is  an  unaffiliated  labor  organization  admitting  to 
membership  employees  of  the  respondents. 

The  Contact  Committee  was  an  unaffiliated  labor 
organization  which  represented  the  employees  of  the 
respondents. 

III.  The  Unfair  Labor  Practices 

A.    Early   labor   relations   history;    accompanying 
interference,  restraint,  and  coercion. 

The  employees  of  the  Company"*  first  evidenced 


See  footnote  8,  supra. 
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iiitcvcst  in  a  Ia])or  organization  in  1937,  at  whicli 
time   the   International    Brotlicrhood   of   Electrical 
Workers   executed   a   written   agreement   with   the 
i'inii.     In   the  spring  of  1938,  the  lAM  requested 
recognition.    The  resulting  correspondence  between 
that  organization  and  the  Company  included  several 
letters  in  which  James  H.  Cannon  vilified  the  Union 
threatened  to  discharge  union  supporters  in  his  em- 
])loy,  and  indicated  that  he  would  welcome  an  'in- 
side"   organization   of   his   employees   ''to   discuss 
problems  of  mutual  interest"  with  management.  He 
declared,  inter  alia,  that  the  Union  was  ''promot- 
ing"  the   idea   that   employees   could   "blackmail" 
higher  wages  out  of  an  employer,  characterized  the 
Wagner  Act  as  "one  of  the  most  flagrant  miscar- 
riages of  justice"  in  the  statute  books,  and  prom- 
ised that  "any  undue  activity"  by  the  employees 
would  result  in  "tragedy."    In  a  letter  dated  May 
11,  1938,  Cannon  declared  that  he  possessed  "suf- 
ficient 'intestinal  fortitude'  to  tell  any  outside  or- 
ganization that  tries  to  'horn  in'  and  disorganize  the 
workes,  to  go  to  hell,"  and  invited  dissatisfied  em- 
ployees to  resign,  as  he  saw  no  reason  for  "wasting 
furth(»r  time  in  discussing  the  formation  of  a  clique 
that  could  dominate  the  operation  of  (the)  business 
over  the   will    of  the   manau'ement.'""    During  the! 


'"  While  we  believe  it  to  be  likely  that  these  letters 
were  seen  by  employees  of  the  Company,  there  is  noj 
testimony  to  indicate  that  this  occurred.  We  make  no 
finding,  therefore,  that  these  statements  constitute 
interference,  restraint,  or  coercion.  They  serve,  nev 
crtheless,  to  indicate  the  general  attitude  of  the  re-J 
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same  period,  according  to  the  undenied  and  credited 
testimony  of  Alvin  George,  a  witness  for  the  Board, 
Plant  Superintendent  Roy  Cromwell  suggested  that 
he  attend  an  I  AM  meeting,  and  questioned  him 
thereafter  a])out  the  number  present,  the  identity 
of  those  of  who  conducted  the  meeting,  and  the 
nature  of  the  discussion. 

On  June  21,  1938  the  JAM  reached  an  agreement 
with  the  Company,  effective  from  year  to  year 
thereafter,  subject  to  modification  or  termination 
at  the  end  of  any  yearly  period.  This  contract  has 
never  been  formally  terminated,  but  the  available 
evidence  indicates,  and  we  find,  that  the  grievance 
committee  established  by  its  terms  did  not  function 
in  1939  and  1940.  There  is  no  further  evidence  of 
I  AM  organizational  activity  among  the  respondents' 
employees  before  the  filing  of  the  charges  which 
initiated  the  present  consolidated  proceeding. 

B.  Company  domination  and  support  of  employee 
organizations ;  accompanying  interference, 
restraint,  and  coercion. 

1.    The  Contact  Committee 

In  December,  1940,  shortly  after  the  respondents 
had  transferred  the  major  part  of  their  operations 
to  Plant  No.  2,  as  already  noted,  UE  began  an  or- 
ganizational campaign  among  the  respondents'  em- 
ployees.   James  H.  Cannon  testified  that  this  ac- 

spondents  to  so-called  "outside"  organizations,  and 
we  have  considered  them  in  evaluating  other  conduct 
ascribed  to  the  respondents  and  discussed  more  fully 
hereinafter. 
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tivity  oil  behalf  of  UE  coincided  with  a  fourfold 
expansion  of  the  Corporation  pay  roll — a  develop- 
ment which  created  a  number  of  ''personnel  prob- 
h'lns,"  and  which  led  Cannon  to  the  conclusion  that 
some  method  for  dealing  with  grievances  and  the 
adjustment  of  working  conditions  was  essential. 
Accordingly,  on  May  20,  1941,  he  issued  an  open  let- 
ter to  the  employees,  in  which  he  suggested  the 
formation  of  an  employees'  "Contact  Committee" 
for  this  ])urpose.  The  letter  indicated  the  manner 
in  which  the  Committee  would  function,  the  type 
of  men  who  should  be  nominated  to  it,  and  set  forth 
in  some  detail  the  election  procedure  to  be  used. 
Cannon  promised  that  Committee  members  would 
receive  additional  pay  and  clerical  help.  He  con- 
cluded with  a  general  discussion  of  his  plans  for 
em])loyee  welfare,  expressed  the  belief  that  the 
proposed  system  would  bring  substantial  benefits 
to  the  employees,  and  appealed  for  their  coopera- 
tion.^^ 

The  letter  of  May  20  was  distributed  at  the  plant 
gates  by  the  staff  of  the  "Cannoneer,"  a  monthly 
l)ub]ication  of  the  respondents.  Shortly  thereafter, 
Mary  Torrence,  assistant  editor  of  the  "Can- 
noneer," conducted  two  elections  in  the  plant,  to 
enable  the  employees  to  select  the  membershi])  of 
the  Committee.  The  employees  cast  their  ballots  on 
colli] )any  time.   One  week  later,  Torrence  announced 


"  On  May  26,  1941,  when  UE  requested  the  re- 
s]^ondents  to  recognize  a  grievance  committee  on 
b(^half  of  VVj  members,  the  request  was  refused  by 
the  respondents. 


I 
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the  results,  and  also  announced  that  the  Committee 
would  hold  its  first  meeting-  in  the  plant  conference 
room. 

The  newly  elected  group  met  as  scheduled,  with 
James  H.  Cannon  and  his  son  Rob(ir  Cannon,  vice 
president  and  general  manager  of  the  Corporation, 
in  attendance.  The  Cannons  suggested  that  its  or- 
ganization be  completed,  and  officers  were  then 
elected.  Herbert  Caffarel  was  named  chairman  of 
the  group.  His  letter  of  thanks,  which  accompanied 
a  statement  of  committee  procedure  signed  by 
James  H.  Cannon,  was  revised  by  the  editor  of  the 
"Cannoneer"  and  distributed  at  the  plant  gates  by 
the  staff  of  that  publication.  Thereafter,  the  Com- 
mittee met  frequently  on  the  swing  shift  in  the  plant 
conference  room  and  discussed  employee  grievances 
in  the  presence  of  James  H.  Cannon  or  his  son.^^ 
On  several  occasions,  in  open  letters  to  the  em- 
jjloyees,  Cannon  praised  the  Committee  and  urged 
the  employees  to  support  it.  The  Committee  fell 
into  a  state  of  desuetude,  however,  and  eventually 
ceased  to  function  after  having  been  in  existence 
for  approximately  3  months.^^ 

It  is  clear  from  the  above  recital,  and  we  find, 


'"  Caffarel  testified  that  the  Committee  considered 
one  grievance  involving  a  discharge  who  sought  re- 
instatement, and  also  brought  to  tlu^  attention  of 
management  a  case  in  which  several  employees  com- 
])lained  about  the  conduct  of  their  foreman. 

''  The  Committee  has  never  been  disestablished. 
James  H.  Cannon  admitted  further  that  the  re- 
spondents' employees  have  never  been  informed  of- 
ficially that  the  Committee  has  ceased  to  exist. 
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lliat  tlic  Contact  Conimittoc  was  a  labor  organiza- 
tion within  the  nieaninu'  of  Section  2  (5)  of  the  Act, 
and  tliat  it  was  a  creation  of  the  respondents  in  its 
entirety.  The  Committee  was  formed  and  existed 
for  ])ur])ose  of  dealing  and  did  deal  with  the  re- 
spondents concerning  grievances  and  conditions  of 
Avoik.  It  came  into  being  through  the  direct  solicita- 
tion of  the  respondents,  and  was  dominated  by  the 
Cannons,  father  and  son,  throughout  its  entire 
period  of  activity.  The  contention  of  the  respond- 
ents that  Committee  members  were  chosen  in  a  free 
and  secret  Ijallot,  and  functioned  without  interfer- 
ence, is  not  supported  by  the  record.  We  find  that 
the  Contact  Committee  was  intended,  and  did  oper- 
ate, as  a  bar  to  the  freedom  of  self-organization  1 
guaranteed  by  the  Act.  By  their  conduct,  as  set 
forth  above,  the  respondents  have  dominated  and 
interfered  with  the  formation  and  administration 
of  the  Contact  Committee,  and  contributed  support 
to  it,  witliin  the  meaning  of  Section  8  (2)  of  the 
Act,  thereby  interfering  with,  restraining  and  coerc- 
ing their  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act. 

2.    The  Cannon  Employees  Recreation  Association 
and  the  Cannon  Employees  Association. 

On  the  day  after  a  UE  sound  truck  first  ap- 
peared before  the  respondents'  plant,  in  January 
1941,  Ned  Mandella,  a  tool  crib  attendant,  placed 
a  petition  on  the  tool  crib  counter  and  asked  em- 
ployees to  sign  it  ''to  keep  out  the  CIO."  The  docu- 
ment was  later  designated  as  a  list  of  membership 
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applications  for  the  Cannon  Employees  Recreation 
Association.  One  of  the  employees  solicited  by 
Mandella  was  Alvin  L.  George,  a  carpenter.  The 
latter  refused  to  sign,  advising  Mandella  that  he 
did  not  believe  such  a  petition  could  properly  be 
circulated  on  company  time.  Withing  the  week, 
George  was  called  into  the  office  of  Plant  Superin- 
tendent Ray  Cromwell,  who  asked  why  he  did  not 
join  the  organization  which  Mandella  was  forming. 
When  George  stated  that  he  did  not  wish  to  get  in 
trouble  with  the  respondents,  Cromwell  replied  that 
it  was  all  right,  and  that  the  respondents  knew  what 
Mandella  was  doing.  He  stated  that  the  organiza- 
tion would  be  a  ''company  union,"  and  asked 
George  to  join.  However,  despite  further  solicita- 
tion by  Mandella,  George  refused  to  become  a  mem- 
ber of  the  new  organization,  and  eventually  joined 
UE,  as  hereinafter  noted. 

Other  witnesses  stated  that  the  petition  which 
Mandella  asked  them  to  sign  identified  the  organiza- 
tion being  formed  as  a  "club"  designed  to  sponsor 
recreational  and  athletic  activities.  Shortly  after 
the  initial  circulation  of  the  petition,  a  bulletin 
board  for  CERA  announcements  was  erected  near 
the  office  of  Superintendent  Cromwell.  Bulletins 
announcing  a  forthcoming  election  of  officers  for 
CERA  were  posted  thereon.  Lawrence  Wiley,  an 
employee,  testified  credibly  that  these  bulletins, 
which  included  a  suggested  slate  of  officers,  re- 
mained posted  for  a  week,  and  that  the  election 
was  held  shortly  thereafter.  A  ballot  box  was  placed 
near  Cromwell's  office,  ballots  were  distributed  in 
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the  xaiious  (l('[)artments,  and  employees  were  per- 
mitted to  vote  during  working  hours.  Wiley  and 
two  other  emf)loyees  counted  tlie  ballots  in  the  plant. 
Ned  Mandella  was  elected  president  of  the  organiza- 
tion. 

The  officers  and  board  o!  directors  selected  in 
this  fashion  held  several  meetings  between  Janu- 
ary and  April  1941."  During  this  period  various 
r('i)res('ntatives  of  the  organization  continued  to 
solicit  members  among  the  employees,  and  dis- 
tiil)uted  membership  cards  in  the  name  of  CERA.^^ 
The  record,  however,  contains  no  indication  that 
CERA  ever  functioned  in  the  fashion  indicated  by 
its  name. 

In  the  meantime,  on  February  28,  1941,  Articles 


"  Joseph  Lewis,  an  attorney  who  subsequently 
represented  the  Cannon  Employees  Association,  was 
jjrcsent  at  two  of  these  meetings. 

''  The  first  membershp  cards  distributed  bore  the 
trade  mark  of  the  respondents,  but  this  distinguish- 
ing feature  was  omitted  wdien  the  cards  were  sub- 
sec  [uently  re])rinted.  Both  James  H.  Cannon  and 
Robert  Cannon,  testified  that  this  use  of  the  re- 
spondents' trade  mark  w^as  entirely  unauthorized, 
that  they  had  been  unaware  of  its  use  on  CERA 
cards  until  the  matter  w^as  called  to  their  attention, 
and  that  Mandella  was  immediately  ordered  to  dis- 
continue the  use  of  cards  bearing  the  firm  trade 
mark.  The  trade  mark  is  prominently  dis])]ayed 
throughout  the  plant  and  can  be  reproduced  with- 
out the  use  oF  a  special  cut.  Its  use  by  CERA,  there- 
fore, cannot  be  considered  indicative  of  sui)port  by 
the  respondents,  in  ihv  absence  of  direct  evidence 
that  its  use  in  th(>  manner  indicated  w^as  authorized 
or  permitted  by  them. 
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of  Incorporation  and  By-Laws  for  an  organization 
known  as  the  Cannon  Employees  Association  were 
filed  with  the  State  authorities.  The  CEA,  organ- 
ized as  a  non-profit  corporation,  was  authorized  to 
(Migage  in  a  wide  range  of  welfare  activities  and  to 
act  as  a  labor  organization.  According  to  the 
credited  testimony  of  Wiley,  a  director  of  CERA 
and  one  of  the  incorporators  of  CEA,  the  directors 
of  the  Cannon  Employees  Recreation  Association 
voted  in  April  1941  to  change  the  name  of  the  or- 
ganization to  Cannon  Employees  Association  and  to 
continue  operations  under  the  charter  and  bylaws 
previously  noted.'**  Although  Wiley  and  one  of  the 
other  directors  resigned  almost  immediately  there- 
after, Ned  Mandella  retained  his  position  as  presi- 
dent of  the  new  organization  without  any  further 
election.  He  appointed  two  directors  to  replace  those 
who  had  resigned,  and  the  board  of  directors  of 
CERA  contained  to  act  as  the  governing  body  of 
the  new  organization. 

On  or  about  May  20,  1941,  Elsie  Monjar,  an  em- 
ployee, had  a  conversation  with  Mandella  in  the 
plant,  in  which  the  latter  stated  that  CERA,  CEA, 
and  the  Cannon  Employees  Welfare  Association,'^ 
''are  all  mine."  He  told  Monjar  that  CERA  and 
CEA  "are  the  same  thing,"  and  that  "the  boss" 
had  asked  him  to  organize  CEA.    In  response  to  a 


'"  Wiley  testified  that  Mandella  said  the  action 
was  being  taken  "to  keep  out  the  CIO"  by  setting- 
up  CEA  as  a  labor  organization. 

''  A  welfare  organization  whose  activities  are  not 
otherwise  relevant  in  this  proceeding. 


36  National  Labor  EeJations  Board  vs. 

(juestion  by  Monjar,  Mandolla  stated  that  it  was 
not  a  company  union  but  an  ''employees  union," 
designed  to  keep  out  the  CIO.  He  invited  Monjar 
to  solicit  members  for  CEA  on  her  shift,  and  ad- 
vised her  to  ''organize"  during  working  hours. 
Monjar  did  solicit  members  for  CEA  thereafter. 
Slie  turned  in  lists  of  new  members  and  the  initia- 
tion fees  she  collected  to  secretary  of  CEA  during 
the  working  hours  of  the  latter,  at  which  time  the 
secretary  gave  her  membership  cards  for  distribu- 
tion to  new  members.  CERA  membership  cards 
were  used  to  record  the  dues  payments  of  CEA 
members  as  late  as  July  1941,  although  the  former 
organization  supposedly  had  ceased  to  exist  in 
Ai)ril."  According  to  Monjar 's  uncontradicted  testi- 
mony, which  we  credit,  the  foreman  of  the  depart- 
ment in  which  the  secretary  worked  observed  her 
conversations  with  Mandella  and  the  secretary  on 
each  of  the  occasions  on  which  they  conferred,  but 
never  interfered. 

On  several  occasions  during  this  period,  James  H. 
Cannon  distributed  open  letters  to  the  employees, 


'''  Counsel  for  the  respondents  contended  there 
was  no  connection  Ix'twcM'u  CERA  and  CEA.  Tt  is 
clear  from  the  above  that  this  contention  is  without 
merit.  When  called  as  a  witness  for  the  respondents, 
James  H.  Cannon  admitted  the  connection  between 
the  two  organizations.  His  testimony  on  direct  ex- 
amination reads  as  follows: 

A.     'I'lic  C.E.A.  started  to  organize,  I  guess,  un-j 
dcr  that  old  name  of  the  Association. 

Q.     The  Cannon  Em])loyees  Recreation  Associa-] 
tion?  A.     Yes,  Sir.  .  .  . 
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and  copies  of  corresijondence  with  UE  which  clearly 
indicated  his  hostility  to  that  organization.  These 
letters  included  statements  that  the  respondents 
would  never  operate  a  closed  shop,  that  *' outside" 
organizations  would  never  dictate  to  the  companies, 
and  that  UE  had  misrepresented  the  position  of  the 
respondents  with  respect  to  its  organizational  activi- 
ties. On  July  3,  1941,  in  a  letter  to  UE  which  was 
also  distributed  to  the  employees.  Cannon  chal- 
lenged the  UE  to  prove  an  alleged  statement  that  he 
was  dishonest,  or  to  withdraw  from  the  plant. 

Herbert  Caffarel  was  another  employee  ap- 
proached by  Mandella,  who  requested  that  he  as- 
sist in  the  organization  of  CEA.  Caffarel  was  given 
a  badge  which  identified  him  as  a  "Member  of  the 
Board  of  Directors"  and  solicited  members  for 
CEA  on  the  plant  premises  during  working  hours, 
primarily  in  his  own  department. 

On  June  9,  1941,  CEA  filed  with  the  Board  a 
petition  for  an  investigation  and  certification  of 
representatives.  During  the  months  that  followed, 
both  UE  and  CEA  appear  to  have  engaged  in  ex- 
tensive organizational  activity  within  the  plant  of 
the  respondents.  Adherents  of  both  organizations 
solicited  membership  during  working  hours.  On 
August  15,  1941,  the  respondents  issued  a  pamphlet, 
"Employee  Information  and  Regulations,"  which 
provided  inter  alia  that  employees  were  not  to 
solicit   membership    in   any   organization   "during 
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workiiii^'  lioui's  or  on  company  property.'""  The  rec- 
ord established  however,  that  Caffarel,  jMandella 
and  other  employees  continued  to  solicit  members 
for  CEA  on  the  respondents'  premises  thereafter, 
and  there  is  no  speciifc  evidence  of  discii)linary 
action  by  the  respondents  against  supporters  of  the 
aforesaid  organization.'" 

We  find  no  indication  in  the  record  that  repre- 
sentatives of  management  know^ingly  permitted  UE 


'"  The  rule,  as  (juoted,  is  obviously  too  broad.  See 
Peyton  Packing-  Company,  49  N.L.R.J5.  828:  en- 
forced 142  F.  (2d)  1009  (C.  C.  A.  5).  It  was  re- 
scinded, however,  in  March,  1942,  and  has  not  been 
enforced  since  that  date. 

We  note,  in  this  connection,  that  the  by-laws  of 
CEA,  adopted  earlier  in  1941,  listed  17  "Grounds 
foi-  Discharge  of  Members."  The  regulations  de- 
scribed above  listed  13  types  of  activity  which  they 
Avould  consider  "Causes  for  Discharge."  Eleven  of 
the  causes  for  discharge  cited  by  the  res])oiid('nts 
are  identical  with  types  of  activity  previously  listed 
by  CEA  as  grounds  for  discharge.  The  by-laws  of 
CEA  were  amended  subsequently,  and  the  title  of 
the  section  to  w^hich  reference  is  made  was  chanued 
to  read  "Grounds  for  Expulsion  of  Members." 

""^  Some  of  the  volunteer  organizers  on  behalf  of 
CEA  were  leadmen  at  the  time.  Although  the  record 
su])ports  an  inference  that  the  respondents'  leadmen 
had  sufficient  authority  to  be  classified  as  super- 
visors, it  is  clear  that  they  were  considered  l)y  all 
parties  to  be  within  the  unit  appropriate  for  collec- 
tive bargaining  at  the  plant  of  the  res))()ii(lents. 
Leadmen  were  permitted  to  vote  in  the  1941  con- 
sent election  noted  hereinafter  and  there  is  no  indi- 
cation of  their  exclusion  from  the  unit  in  the  later 
election  directed  by  the  Board. 


Cannon  Manufacturing  Corp.,  et  al.  39 

supporters  to  engage  in  similar  activities  on  com- 
pany time.  The  evidence  is  to  the  contrary  and  the 
freedom  accorded  to  Mandella,  Caffarel  and  others, 
to  solicit  on  behalf  of  CEA  during  working  hours, 
stands  in  marked  contrast  to  the  treatment  of  volun- 
teer organizers  for  UE.^^  Lawrence  Wiley,  who  had 
joined  UE  and  became  a  steward  shortly  after  his 
resignation  from  CERA,  was  approached  at  his 
machine  on  or  about  August  28,  1941,  by  two  em- 
ployees who  inquired  about  joining  the  CIO.  De- 
spite Wiley's  refusal  to  discuss  the  matter  during 
working  hours,  they  returned  several  times  and  he 
finally  gave  them  membership  cards.  Within  a  few 
minutes  Howard  Jorgensen,  Superintendent  Crom- 
well's  secretary,  called  Wiley  into  the  office  of  the 
latter,  and  Cromwell  discharged  him  forthwith  for 
soliciting  in  behalf  of  the  Union  on  company  time. 

Thereafter,  on  September  2,  UE  called  a  strike 
of  the  respondents'  employees,  to  protest  the  dis- 
charge of  Wiley  and  several  other  UE  stewards  who 
liad  been  dismissed  at  the  same  time.  Local  repre- 
sentatives of  the  armed  services  and  the  Office  of 
Production  Management  arranged  a  conference  of 
the  interested  parties  forthwith.  As  a  result  of  the 
conference  which  was  held  at  the  Regional  Office 


-'  Robert  Cannon  testified  that  foremen  had  been 
instructed  to  remain  neutral  and  to  enforce  the  re- 
spondents' rules  in  all  case,  regardless  of  the  union 
involved.  He  stated  generally  that  workers  had  been 
disciplined  for  organizing  on  company  time,  but 
made  no  specific  denial  of  the  testimony  summarized 
herein. 
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of  the  Board  and  attended  by  representatives  of 
UE,  CEA,  and  the  respondents,  UE  agreed  to  termi- 
nate the  strike,  the  respondents  agreed  to  reinstate 
the  discharged  stewards  snbject  to  arbitration,  and 
the  parties  agreed  to  a  consent  election  on  the  pe- 
tition then  before  the  Board. 

During  the  week  preceding  the  election,  when- 
ever the  UE  sound  truck  appeared  before  the  plant, 
loud  speakers  on  the  plant  roof  under  the  control 
of  the  respondents,  were  used  to  broadcast  music 
with  great  volume,  an  action  which  effectively  inter- 
fered with  the  efforts  of  UE  to  solicit  support 
among  the  employees.  In  contrast,  the  undisputed 
evidence  shows  that  a  few  days  before  the  election 
some  CEA  literature  was  placed  on  the  Corpora- 
tion's time  clock  and  was  permitted  to  remain  there 
for  the  perusal  of  employees,  although  a  plant 
guard  was  permanently  stationed  nearby,  at  a  post 
which  commanded  a  clear  view  of  the  clock.  On 
September  8,  according  to  undisputed  testimony, 
one  of  the  respondents'  foremen,  Glenn  McClung, 
appeared  at  work  wearing  a  CEA  button."^ 

The  election  was  held  on  September  9,  1941,  and 
CEA  received  a  majority  of  the  valid  votes  cast. 
Objections  to  the  election  filed  by  UE  were  over- 
ruled by  the  Regional  Director  on  October  17. 

Shortly  thereafter,  on  a  date  which  does  not  ap- 
pear in  the  record,  James  H.  Cannon  issued  a  let- 
ter to   the   employees   in  which   he   praised   CEA, 


"  On  the  day  of  the  election,  after  the  results  were 
announced,  the  same  foreman  said,  "Well,  we  won 
the  election." 
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urged  the  employees  to  support  it,  and  spoke  of  the 
fact  that  "the  declaration  of  war"  on  CEA  had 
upset  it  "as  much  as  it  did  the  management." 
Within  a  we(ik  of  the  election  Foreman  Glen  Mc- 
Clung  advised  Clarence  Armant  to  discard  his  UE 
steward's  badge  and  join  CEA. 

On  or  about  October  14,  1941,  Louis  LaGruerre 
Drouet,  who  was  then  a  director  of  CEA,  Andrew 
Bereznak,  its  vice-president,  and  Mandella  went  to 
a  local  branch  of  the  Citizens  National  Bank  during 
working  hours,  where  they  secured  a  loan  of  $500 
on  an  unsecured  note  for  the  use  of  CEA.^^ 


"'  Although  Drouet  was  the  principal  witness  in 
this  connection,  our  findings  on  this  point  are  not 
l)ased  on  his  testimony,  but  on  the  testimony  of  H. 
V.  Vogelsang,  branch  manager  of  the  bank,  and 
Hobert  Cannon.  Drouet 's  testimony,  considered  in 
its  totalit}^  and  in  the  light  of  his  prior  inconsistent 
statements  under  oath,  does  not  impress  us  as  cred- 
ible. None  of  the  findings  made  herein  are  based 
upon  testimony  supplied  by  Drouet. 

In  testifying  as  to  the  bank  loan  now  under  dis- 
cussion, H.  V.  Vogelsang,  branch  manager  of  the 
bank,  stated  that  he  had  approved  an  unsecured 
loan  to  these  employees  without  any  investigation 
of  their  financial  resources  or  credit  standing,  other 
than  a  telephone  call  to  verify  their  status  as  em- 
])loyees  of  the  Corporation.  While  admitting  on  di- 
rect examination  that  he  knew  James  H.  Cannon, 
and  that  the  latter  had  had  an  account  with  the  bank 
in  1941,  Vogelsang  denied  that  Cannon  was  now^  a 
director  of  the  bank,  and  testified  that  he  did  not 
believe  Cannon  had  occupied  that  position  in  1941. 
Robert  Cannon  testified  that  he  had  received  a  tele- 
])hone  call  from  Vogelsang  when  the  application  for 
the  loan  was  made,  but  stated  that  he  had  merely 
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Theivaitt'i',  on  October  24,  1941,  I'ollowing  a  short 
period  of  negotiation,  tlie  resi)ondents  and  CEA  ex- 
ecnted  an  agreement  effective  for  a  term  of  1  year 
and  indefinitely  thereafter,  subject  to  termination 
on  30  days'  notice.  'Hie  agreement  provided  for  a 
union  slioj),  union  membership  being  compulsory 
for  employees  who  completed  a  90  day  probationary 
])eriod.''  In  return,  CEA  agreed  to  accept  as  mem- 
bers all  persons  employed  by  the  respondents  within 
the  l)argaining  unit  on  the  date  when  the  contract 
was  signed  who  made  written  aj^plication  for  mem- 
bership within  10  days  of  that  date,  "as  long  as  it 
does  not  conflict  with  the  bylaws  of  the  Associa- 

advised  Vogelsang  as  to  the  employment  status  of 
the  ap})licants.  He  denied  that  he  had  sent  the  men 
to  the  bank,  denied  any  advance  knowledge  of  their 
intention  to  seek  a  loan,  and  denied  that  he  had 
guaranteed  the  loan  in  any  w^ay. 

While  the  testimony  of  Vogelsang  indicated  that 
the  loan  was  made  without  adecjuate  investigation, 
there  is  no  direct  evidence  that  his  willingness  to 
advance  the  money  in  this  fashion  was  due  to  as- 
surances by  the  respondents.  Although  there  appears 
to  be  ground  for  suspicion  that  the  action  of  the 
bank  was  motivated  by  such  assurance,  the  evidence 
fails  to  establish  that  such  was  the  case,  and  ac- 
cordingly we  make  no  finding  to  that  effect  herein. 

''  In  this  connection,  we  note  that  the  1937  con- 
tract with  the  IBEW,  and  the  1938  agreement  with 
the  lAM,  had  not  provided  for  any  form  of  union 
security.  James  H.  Cannon  testified  he  had  an- 
nounced at  the  time  that  he  would  never  sign  a 
closed-shop  contract  with  an  affiliated  union.  There 
is  no  evidence  that  the  respondents  opposed  the  in- 
clusion of  a  union  securitv  clause^  in  their  contract 
with  CEA. 
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tion."'  The  agreement  also  provided  for  a  volun- 
tary check-off  of  dues,  but  the  record  established 
that  employees  were  never  clearly  notified  that 
check-off  authorizations  were  voluntary.  They  were 
asked  to  authorize  the  dues  check-off  at  the  same 
time  they  were  told  that  execution  of  a  membership 
application  was  a  prerequisite  to  continued  employ- 
ment with  the  respondents. 

In  November  1941,  Frank  Hobart,  employee  rela- 
tions director  and  editor-in-chief  of  the  "Can- 
noneer," notified  Elsie  Monjar,  a  member  of  the 
editorial  staff,  that  she  would  have  to  choose  be- 
tween the  "Cannoneer"  and  the  "UE-Cannon 
News"  to  which  she  was  also  contributing.  Hobart 
informed  Monjar  that,  in  his  opinion,  her  continued 
activity  as  a  writer  for  both  publications  involved 
a  conflict  of  interest.  Monjar  denied  that  any  con- 
flict of  interest  existed  in  fact,  but  announced  her 
resignation  from  the  staff  of  the  "Cannoneer"  as 
the  result  of  Hobart 's  request.  The  record  shows 
that  four  of  the  employees  associated  with  the 
"Cannoneer"  at  the  time  of  Monjar 's  resignation 
were  active  members  of  CEA,  and  that  six  persons 
subsequently  associated  with  the  house  organ  con- 


'"  On  November  5,  1941,  CEA  requested  the  dis- 
missal of  122  named  employees  who  had  not  signed 
applications  for  membership  wdthin  10  days  after 
the  execution  of  the  agreement.  On  December  3,  the 
organization  requested  the  discharge  of  13  named 
employees  (including  6  of  the  persons  named  in  the 
complaint),  on  the  ground  that  its  board  of  directors 
had  voted  to  reject  their  applications  for  member- 
ship. There  is  no  record  of  the  ultimate  disposition 
made  of  this  request. 
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tributed  simultaneously  to  the  ''CEA  News,"  a 
l)ublieation  of  the  eontraetin.u:  union.'"  Hobavt  testi- 
fied at  the  hearing  that  he  had  not  knowino^ly  per- 
mitted reporters  on  the  staff  of  the  "CEA  News" 
to  write  for  the  "Cannoneer."  However,  the  edi- 
torial staff  of  the  "CEA  News"  was  listed  in  that 
publication;  and  it  would  seem  incredible  that  Ho- 
bart  was  unaware  of  the  fact  that  six  of  his  re- 
porters were  also  on  the  staff  of  the  ''CEA  News." 
Upon  all  the  evidence,  we  find  that  Hobart  was 
fully  cognizant  of  the  related  activities  of  his  staff 
at  all  times,  and  that  his  action  with  respect  to 
Monjar  was  discriminatory. 

Several  months  after  the  1941  consent  election, 
CEA  held  its  first  election  of  officers."  This  elec- 
tion was  held  in  the  ])lant  cafeteria,  a  separate 
building  on  the  respondents'  premises  administered 
by  the  Cannon  Recreation  Association.^^    The  polls 


""^  The  record  also  shows  that  Monjar  was  the  onlv 
employee  who  ever  v^ote  simultaneously  for  UE 
and  the  aforesaid  publication  of  the  res])()ndents. 

■"'  Some  time  prior  to  this  event,  on  a  date  which 
does  not  ap))ear  in  the  record,  Mandella  a])])r()ach('d 
Caffarel,  chairman  of  the  Contact  Committee,  and 
suggested  that  the  CommittfH'  be  disbanded.  The 
Committee  did  vote  to  disband,  and  Mandella,  who 
was  present  at  the  meeting,  stated  that  he  would 
like  to  take  the  eiitire  Connnittee  into  CEA  Ix'cause 
of  their  familiarity  with  the  adjustment  of  griev- 
ances. 

'"  This  organization  is  a  non-jn'ofit  corporation 
Avhich  sponsors  i*ecreationaI  activities  foi*  the  em- 
])loyees  with  funds  derived  from  the  operation  of 
the  cafeteria.  It  is  of&cered  and  operated  entirely 
by  agents  of  the  two  respondents. 
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were  open  all  day.  Ballots  were  counted  in  the  Cor- 
])oi'ation  conference  room  after  the  polls  closed.  A 
subsequent  run-off  election  was  conducted  in  similar 
fashion. 

b.    Organizational    activity    in    1942;     the    Board- 
ordered  election. 

Sometime  in  February  1942,  Alvin  L.  George,  a 
known  adherent  of  UE  and  one  of  the  stewards 
whose  discharge  had  precipitated  the  walk-out  of 
September  2,  was  formally  charged  with  a  violation 
of  CEA  bylaws,  as  the  result  of  an  incident  dis- 
cussed more  fully  below.""  Although  he  received  no 
formal  hearing  on  the  charge,  and  although  the  rec- 
ord fails  to  reveal  any  effort  by  CEA  to  expel  I 
him  from  membership,  he  was  dismissed  on  March 
4,  1942. 

During  1942,  the  respondents  and  CEA  conducted 
an  irregular  correspondence  on  such  matters  as  the 
dismissal  of  dues  delinquents,  and  alleged  discrim- 
ination against  CEA  stewards  by  foremen.  The  rec- 
ord is  silent  as  to  other  aspects  of  the  relationship 
between  the  respondents  and  CEA. 

UE,  however,  had  resumed  its  organizational  ac- 
tivities among  the  employees  of  the  respondents  in 
the  spring  of  1942.  At  the  outset  of  its  campaign, 
Harry  Bridges,  Regional  Director  for  the  CIO, 
wrote  several  letters  to  James  H.  Cannon  with  re- 
spect to  the  objectives  of  UE.    Copies  of  these  let- 


"'  George  had  become  a  member  of  CEA  sometime 
before  this  incident,  in  conformity  with  the  require- 
ments of  the  existing  agreement. 
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ters  were  disti'il)iited  to  the  enix^loyees  l)y  the  Union. 
The  letters  written  by  Cannon  in  response  generally 
vilified  Bridges,  the  UE,  and  the  type  of  trade 
unionism  which  they  were  alleged  to  represent.  Al- 
though there  is  no  evidence  that  copies  of  these  let- 
ters were  distributed  to  the  employees,  an  open  let- 
ter distributed  to  them  on  May  29,  1942,  contained 
similar  statements.  In  a  letter  to  the  employees 
dated  June  19,  1942,  James  H.  Cannon  stated  that  a 
new  agreement  would  soon  be  negotiated,  and  that 
a  "representative  setup"  in  CEA  was  "well  under 
way,  although  somewhat  behind  delivery."  Other 
open  letters  distributed  in  November  1942,  after 
the  filing  of  the  UE  petition,  described  the  union 
circulars  as  defamatory,  criticized  unions  generally 
and  the  UE  in  i)articular  for  its  previous  organiza- 
tional activity,  and  warned  the  employees  that  labor 
would  have  to  face  the  "vengeful  wrath"  of  return- 
ing veterans. 

In  the  meantime,  during  June  of  that  year, 
Clarence  Joseph  Armant,  a  UE  supporter  who 
maintained  membership  in  CEA  under  the  terms  of 
the  existing  contract,  was  charged  with  several  vio- 
lations of  the  CEA  bylaws.  The  charges  were  "in- 
vestigated" by  the  CEA  board  of  directors.^" 
Armant 's  subsequent  discharge  at  the  recjuest  of  M 
CEA  was  referred  to  the  U.  S.  Conciliation  Service,  ™ 
and  the  respondents  agreed  to  reinstate  him  with    _ 


^°  Louis  LaGuerre  Drouet,  janitor  foreman  of  the 
res])ondent  Corporation,  was  an  active  nieniber  of 
the  CEA  board  at  the  time,  and  participated  in  the 
investigation. 
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]>ack  pay  on  September  12,  1942.  Within  one-half 
]\(mv  of  his  return  a  group  of  CEA  supporters  met 
in  the  ])hant  cafeteria  to  protest  his  reinstatement. 
The  resulting  dispute  was  "arbitrated,"  on  Sep- 
tember 15,  at  which  time  James  H.  Cannon  reviewed 
the  charges  against  Armant.  Several  days  later 
Armant  was  notified  that  Cannon  had  concurred 
in  the  request  of  CEA,  and  that  he  should  consider 
himself  discharged. 

On  September  21,  1942,  UE  filed  a  petition  for 
certification  as  the  representative  of  the  respond- 
ents' employees."^'  A  Decision  and  Direction  of 
Election  was  issued  on  December  31,  1942.  The  elec- 
tion was  held  on  January  25,  1943,  and  CEA  again 
received  a  majority  of  the  valid  votes  cast.  On 
January  30,  1943,  UE  filed  objections  alleging,  in 
substance,  that  the  respondents  had  illegally  as- 
sisted CEA  prior  to  the  election.  At  the  same  time 
UE  filed  formal  charges,  alleging  generally  that 
the  companies  had  violated  Sections  8  (1)  and  (2) 
of  the  Act.    On  March  18,  1943,  the  Regional  Di- 


" '  Thereafter,  on  September  26,  UE  filed  charges 
alleging  that  CEA  was  company-dominated,  and 
that  the  discharges  of  George  and  Armant  had  been 
effected  with  discriminatory  intent.  These  charges 
were  withdrawn  without  prejudice  on  October  15, 
1942,  apparently  to  enable  the  Board  to  proceed 
with  the  representation  case. 

On  November  25,  1942,  CEA  filed  charges  alleg- 
ing that  the  Corporation  was  assisting  UE  in  its 
organizational  campaign.  These  charges  were  fully 
investigated,  and  the  Regional  Director  refused  to 
issue  a  complaint.  His  action  was  sustained  by  the 
Board  on  December  26,  1942. 
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rector  notified  UE  of  his  refusal  to  issue  a  com- 
plaint, and  filed  a  Report  on  Objections  which  con- 
cluded that  none  of  the  objections  raised  substantial 
or  material  issues.  In  a  Supplemental  Decision  and 
Certification  of  Rei)resentatives,  issued  Ax)ril  12, 
1943,  the  Board  overruled  the  objections  and  certi- 
fied CEA. 

Thereafter,  on  May  5,  1943,  the  respondents  and 
CEA  executed  a  new  asrreement,  to  be  effective 
for  1  year  or  the  duration  of  the  war  ''whichever 
is  longer,"  and  indefinitely  thereafter  subject  to 
termination  on  30  days'  notice.  The  respondents 
again  recognized  "the  principle  of  the  closed  shop," 
and  agreed  that  all  persons  hired  after  the  execu- 
tion of  the  agreement  would  have  to  become  and  re- 
main members  of  CEA,  and  authorize  the  check-off 
of  their  union  dues,  "as  a  condition  of  continuous 
employment."  Check-off  arrangements  for  per- 
sons employed  prior  to  the  execution  of  the  agree- 
ment were  to  continue  on  a  "voluntary"  basis.  It 
was  also  expressly  agreed  that  CEA  might  use  the 
cafeteria  "for  department  and  shift  meetings." 
c.  The  relationship  between  the  respondents  and 
CEA  after  the  Board-ordered  election. 

In  the  spring  of  1943,  shortly  after  the  Board- 
ordered  election  already  noted,  Caffarel,  who  was 
then  president  of  CEA,  saw  James  H.  Cannon  in 
the  office  of  the  latter.  Cannon  notified  Caffarel 
that  he  did  not  approve  of  the  retainer  of  Joseph 
Lewis  as  CEA  attorney,  since  the  fees  for  this  serv- 
ice were  being  paid  by  the  employees.  At  the  next 
CEA    board    meeting.    Business    Agent    Richard 
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Franklin  "  and  John  Gibson,  a  member  of  the 
board,  sponsored  a  move  to  dismiss  Lewis  and  the 
])oard  approved  the  motion. 

On  May  26,  1943,  the  executive  board  of  the  UE 
local  which  had  been  organized  at  the  respondent's 
plant  distributed  an  open  letter  to  the  employees 
reaffirming  their  intention  not  to  "join"  CEA. 
The  charges  made  by  several  members  of  CEA  as  a 
result  of  this  action  led  to  a  formal  hearing  by  that 
organization,  which  the  UE  supporters  did  not 
attend.  On  June  12,  1943,  five  of  the  eight  em- 
])loyees  who  had  signed  the  open  letter  were  advised 
that  they  had  been  discharged  at  the  request  of 
CEA.  Two  other  employees  who  had  not  been  in- 
volved in  the  circulation  of  the  open  letter  were  dis- 
charged on  the  same  date.^^ 

In  the  fall  of  the  year,  according  to  Rachel  Mc- 
Burnie,  the  shop  stewards  of  CEA  on  her  shift 
held  a  meeting  in  the  plant  cafeteria  on  company 
time,  at  which  she  was  elected  Chief  Steward  for 
that  shift.  She  lost  no  pay  for  the  time  consumed 
])y  the  meeting.""'   Thereafter,  in  May  1944,  she  was 


""-  The  circumstances  under  which  Franklin 
achieved  this  position,  are  set  forth  below. 

^"^  Louis  Tournie,  who  was  named  in  the  complaint 
as  the  eighth  person  discharged  on  this  date,  ap- 
pears to  have  resigned  his  employment  voluntarily 
on  June  18. 

"^^  Although  there  is  no  evidence  that  supervisory 
employees  of  the  respondents  were  aware  of  the 
meeting  in  question,  it  is  clear  that  meetings  of  the 
CEA  executive  board  on  company  time  and  prop- 
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a  successful  candidate  for  the  hoard  of  directors  of 
CEA.  Shortly  hefore  she  was  sworn  in,  Jolm  Gih- 
son,  then  president  of  CEA,  took  her  to  see  Robert 
Cannon.  In  the  course  of  a  general  conversation 
about  her  new  position,  Gibson  inquired  if  she  had 
been  elected  to  vote  for  the  ouster  of  Richard 
Franklin  as  business  agent.  Despite  her  denial, 
Rol^ert  Cannon  interposed  the  comment  that  the 
Corporation  and  CEA  got  on  well  together,  and 
that  Franklin  had  made  a  good  business  agent. 

On  the  following  day  the  newly  elected  board  of 
directors  held  its  first  meeting.  One  of  the  new 
directors  proposed  a  motion  for  the  ouster  of 
Franklin,  which  carried  by  a  vote  of  four  to  three, 
(libson  refused  to  accept  the  vote,  however,  and 
called  for  a  referendum  by  the  membership.  Al- 
thougli  the  election  which  followed  was  originally 
planned  as  a  referendmn  on  the  ouster  of  Franklin, 
the  ballots  stated  the  issue  as  a  choice  between  the 
retention  of  Franklin  and  Gibson,  or  McBurnie  and 
the  other  directors  who  had  voted  for  the  ouster. 
(Jibson  and  Franklin  received  a  vote  of  confidence 
by  the  margin  of  384  to  380  votes. 

McBurnie  testified  credibly,  and  we  find,  that  the 
election  was  he4d  in  the  plant  cafeteria  from  7:00 
a.  ni.  to  8:30  p.  m.,  the  ballot  box  being  guarded  by 
an  employee  and  one  of  the  I'espondent 's  guards, 

erty  were  ])ermitted  by  the  respondents.  At  leasl 
one  such  meeting  was  re])orted  in  the  "CP]A  News." 
Xo  witness  for  the  resi)ondent  denied  that  employees 
were  paid  for  time  spent  in  such  meetings.  See  fool 
note  35,  infra. 
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who  was  wearing  a  business  suit  on  that  occasion. 
The  votes  were  counted  in  the  cafeteria,  after  whicli 
the  guard  and  Cal  Cannon,  manager  of  the  cafeteria, 
took  the  ballots  into  the  cafeteria  office/'' 

The  record  establishes  that  the  respondents  at  all 
times  permitted  employee  representatives  of  CEA 
to  attend  to  the  affairs  of  that  organization  on  com- 
pany time,  without  loss  of  pay.  Caffarel,  who  had 
several  offices  in  CEA,  testified  credibly  he  had 
often  left  the  plant  on  business  for  that  organiza- 
tion,'"' and  that  meetings  of  the  CEA  board  were 


■^'  The  testimony  of  McBurnie  and  other  witnesses 
with  respect  to  CEA  elections  establishes  that  some 
of  the  employees  who  spent  time  away  from  work 
because  of  the  elections  suffered  no  deduction  in 
]jay.  On  the  occasion  discussed  above,  McBernie's 
foreman  gave  her  permission  to  attend  the  count, 
and  she  suff'ered  no  loss  of  pay  as  a  result.  Robert 
Cannon  testified  that  the  respondents  permitted 
CEA  to  use  the  cafeteria  for  elections,  and  that 
these  elections  may  have  been  held  during  working 
hours,  but  that  it  was  not  the  intention  of  the  re- 
spondents to  pay  employees  for  time  spent  away 
from  work  on  election  days.  This  testimony  caimot 
be  considered  an  express  denial  of  the  other  evi- 
dence on  this  issue,  and  we  find,  in  accordance  A^ith 
a  preponderance  of  the  evidence,  that  employees 
w^ere  paid  for  time  spent  away  from  work  on  these 
occasions. 

^^  Caffarel  w^as  president  of  CEA  from  November, 

1942,  to  March,  1943.  Shortly  after  his  election  to 
this  office  he  received  a  ''permanent"  pass  from 
Superintendent  Hawkinson,  which  permitted  him 
to  enter  and  leave  the  plant  at  will.  During  his  sub- 
sequent term  as  treasurer,  from  March  to  December, 

1943,  he  frequently  transacted  l)usiness  at  the  bank 
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frequently  held  on  company  time.  He  stated  that  he 
was  never  aware  of  any  deduction  from  his  pay  as 
a  result  of  these  absences  from  his  work.  Jolm  Gib- 
son, who  was  elected  president  of  the  organization 
early  in  1944,  testified,  and  w^e  find,  that  he  had 
made  arrangements  through  Superintendent  Hawk- 
inson  whereby  he,  as  president  of  CEA,  could  take 
time  off  from  work  without  loss  of  pay,  to  transact 
CEA  business.  This  arrangement,  which  permitted 
him  to  absent  himself  for  not  more  than  2  hours  in 
any  1  day,  was  made  in  the  latter  part  of  1944. 
Gibson  testified  credibly  that  he  handled  CEA  busi- 
ness during  working  hours  4  or  5  days  per  week; 
til  at  he  always  secured  the  permission  of  his  fore- 
man to  leave  the  plant,  but  never  clocked  out;  and 
tliat  this  practice  was  followed  by  the  other  officers 
as  well,  until  the  organization  was  disbanded  under 
circumstances  hereinafter  noted,  in  April  1945.  Gib- 
son contended  that  the  practice  described  was  sanc- 
tioned by  Section  X  of  the  agreement  of  May  5, 
1943.  The  section  cited,  however,  merely  allows 
members  of  the  CEA  board  of  directors  and  busi- 
ness agents  to  appear  on  company  property  or  leave 
it  during  working  hours  w'henever  such  action  is 
required  by  the  business  of  the  Association.  There 
ap])ears  to  ])e  no  warrant  in  the  section  cited  for 
l)aying  employees  at  regular  rates  of  pay  for  time 
s])ent  away  from  work,  and  we  find  that  these  ar- 

fov  CEA,  without  loss  of  pay.  According  to  Caf- 
farel,  liis  foreman  was  always  advised  when  he  k^'t 
work  for  this  reason.  Caffarel's  testimony  is  cred- 
ited. 
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ningements  were  made  iJursuant  to  agreements 
arrived  at  independently  of  the  contractual  pro- 
vision cited." 

Factional  differences  v^ithin  CEA,  related  gen- 
erally to  those  already  mentioned,  ultimately  led  to 
several  additional  discharges  in  1944.  After  a  for- 
mal hearing  on  July  15  and  22,  1944,  Florence 
Maynard  and  Herbert  Caffarel  were  expelled  from 
CEA  for  "spreading  false  reports."  On  July  29, 
1944,  Maynard  and  Caffarel  were  informed  that 
CEA  had  demanded  their  discharge.  Shortly  there- 
after, on  August  4,  1944,  the  original  charges  in 
this  consolidated  proceeding  were  filed  by  the  I  AM, 
acting  on  behalf  of  the  two  dischargees.""  On  Janu- 
ary 16,  1945,  UE  filed  charges  alleging  that  the  re- 
spondents had  violated  Sections  8  (1),  (2),  and  (3) 
of  the  Act. 


"'  Robert  Cannon,  admitting  that  officers  of  the 
CEA  had  frequently  absented  themselves  from  work 
under  these  circumstances,  testified  that  absence 
from  work  without  loss  of  pay  was  permitted  by 
the  contract  only  for  grievance  committee  members 
working  on  grievances  of  which  the  respondents 
had  been  officially  notified.  No  clause  of  the  agree- 
ment was  cited  in  support  of  this  view.  See  Metal 
Mouldings  Corporation,  39  N.L.R.B.  107,  117-118, 
enforced  (C.  C  A.  6),  April  6,  1943,  unreported. 

■'^  The  charges  were  subsequently  amended  to  al- 
lege that  Louis  LaGuerre  Drouet  had  been  diserim- 
inatorily  discharged  on  April  15,  1944.  The  circimi- 
stances  of  Drouet 's  dismissal  will  be  discussed 
hereinafter. 
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d.     The  Present  Status  of  CEA 

In  identical  letters  dated  March  IG  and  Ajnil 
4,  1945,  CEA  notified  the  respondents  that  its  mem- 
bers had  voted,  on  March  13,  to  become  members 
of  the  Mechanics  Educational  Society  of  America, 
Local  75,  and  that  the  latter  organization  had  be- 
come the  exclusive  bargainino-  agent  for  the  em- 
])loyees  of  the  respondents.  The  letters  stated  that 
CEA  had  been  dissolved  by  its  board  of  directors, 
3'equested  that  the  current  dues  check  be  made  pay- 
able to  M.E.S.A.,'"  and  asked  the  respondents  to 
meet  the  officers  of  Local  75  to  negotiate  a  new 
agreement.  The  respondents  met  with  the  officers 
of  M.E.S.A.  as  suggested,  and  executed  a  new  agree- 
ment on  April  10,  1945.'"  On  April  23,  however. 
Matt  Smith,  National  Secretary  of  M.E.S.A.,  wired 
the  Company  that  the  contract  was  cancelled.  The 


'"  Robert  Cannon  testified  without  contradiction, 
and  we  find,  that  Don  Schloeder,  then  secretary  of 
CEA,  had  asked  the  respondents  to  check  off  dues 
for  the  montli  of  March  in  the  usual  fashion  and 
remit  a  check  for  the  amount  involved  to  ^l.E.S.A. 
The  dues  for  the  respondents'  employees  had  al- 
]'('ady  been  checked  off,  but  the  respondents  have 
withheld  the  sum  involved,  and  Cannon  stated  that 
it  would  be  refunded  to  the  employees,  if  this  had 
]iot  been  done  already  as  of  the  date  of  the  hearirm". 
James  H.  Cannon,  who  confirmed  this  statement, 
added  that  he  did  not  know  whether  the  em])loye(>s 
have  been  told  about  the  refund. 

'"  This  contract  was  to  be  effective  for  a  period  of 
1  year.  It  contained  no  30-day  termination  clause, 
but  ])rovided  that  it  might  be  renewed  for  1  year 
1)\-  mutual  consent. 
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telegram  was  read  over  the  public  address  system 
and  copies  were  posted  on  the  bulletin  boards  in 
the  plant.  James  H.  Cannon  testified  that  he  had 
been  advised  CEA  was  no  longer  active  but  that 
he  had  received  no  official  notice  of  its  dissolution; 
and  counsel  for  the  respondents  stated  that  the 
organization  was  taking  steps  to  dissolve,  but  that 
the  process  had  not  been  completed/^  The  respond- 
ents have  made  no  public  statement  about  the  pres- 
ent status  of  their  contract  with  CEA,  and  Robert 
Cannon  testified  that  the  respondents  are  actually 
unable  to  determine  whether  they  now  have  one 
contract,  two  contracts,  or  none. 

CONCLUSION  FINDINGS 

1.  The  effect  of  the  earlier  Board  proceedings 
The  respondents  moved  at  the  hearing  to  dismiss 
the  consolidated  complaint  upon  the  ground  that  all 
the  issues  involved  in  this  proceeding  as  to  com- 
pany domination,  coercion  of  employees,  and  dis- 
charges '^have  heretofore  been  heard  and  deter- 
mined by  the  Board,"  and  upon  the  further  and  re- 
lated gromid  that  all  the  facts  upon  which  the  pres- 
ent proceeding  is  based  were  known  to  the  Board 
and  the  charging  unions  at  the  time  of  the  two 
elections  already  noted.  In  effect,  the  respondents 
contend  that  the  action  of  this  Board  in  the  earlier 
proceedings,   and   the   disposition   made   of   objec- 


"  Robert  Cannon  stated  that  the  respondents  had 
received  a  statement  of  dissolution  from  CEA,  and 
a  copy  of  the  notice  sent  by  that  organization  to  the 
State  Corporation  Commissioner. 
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tions  to  the  elections  and  incidental  unfair  labor 
practice  charges  filed,  precludes  the  present  consid- 
eration of  events  which  preceded  the  most  recent 
certification  of  CEA. 

A  contention  of  this  nature,  although  couched 
in  terms  of  estoppel  and  res  judicata,  is  addressed 
essentially  to  the  administrative  discretion  of  the 
Board,  for  it  is  well  settled  that  representation  pro- 
ceedings, whether  or  not  they  culminate  in  the  certi- 
fication of  a  bargaining  representative,  neither  estop 
the  Board  from  subsequently  proceeding  with  re- 
spect to  charges  of  unfair  labor  practices  alleged 
to  have  occurred  prior  thereto,  nor  are  res  judicata 
of  such  charges.  *^  It  is  equally  clear  that  the  failure 
of  the  Regional  Director  to  act  affirmatively  on  the 
objections  of  UE  in  the  two  election  cases  or  to  issue 
a  complaint  upon  the  charges  later  filed,  cannot 
serve  to  preclude  the  Board  from  a  consideration 
of  the  respondents'  antecedent  conduct.  Non-action 


"  Walhu-e  Corporation  v.  X.L.R.B.  323  U.  S.  248, 
affirming  141  F.  (2d)  87  (C.  C.  A.  4),  enforcing  50 
X.L.K.B.  138:  see  also  Warehousemen's  Union,  Lo- 
cal 117  V.  X.L.R.B.  121  F.  (2d)  84,  92-94  (A])]). 
D.  C.)  cert,  denied  314  U.  S.  674;  Utah  Copper 
Companv  v.  N.L.R.B.  129  F.  (2d)  788,  791  (C.  C. 
A.  10)  cert,  denied  322  U.  S.  731;  X.L.R.Tl  v.  Swift 
it  Com])anv,  127  F.  (2d)  30,  31  (C.  C.  A.  6); 
X.L.R.B.  v.  Standard  Oil  Company  142  F.  (2d)  676 
(C.  C.  A.  6),  enforcing  with  modifications  47 
X^L.R.ll  517,  cert,  denied  65  S.  Ct.  427;  X.L.R.B. 
V.  Stone  125  F.  (2d)  752,  756-757  (C.  C.  A.  7)  cert, 
denied  317  U.  S.  649.  Cf.  X.L.R.B.  v.  Sun  Ship- 
Iniildin-  and  Drv  Dock  Co.  135  F.  (2d)  15,  18,  23 
(C.  C.  A.  3). 


I 


Cannon  Manufacturing  Corp.,  et  al.  57 

by  the  Regional   Director  provides  no  indication 
of  a  ruling  upon  the  merits."^ 

In  considering  the  respondent's  plea  to  our  dis- 
cretion in  the  instant  case,  however,  we  are  mindful 
of  the  fact  that  our  earlier  certification  of  CEA  was 
accompanied  by  the  administrative  dismissal  of  un- 
fair labor  practice  charges  involving  that  organiza- 
tion. If,  thereafter,  the  respondents  had  not  engaged 
in  further  unfair  labor  practices,  or  had  engaged 
merely  in  isolated  acts  of  assistance,  the  combina- 
tion of  a  certification  and  the  administrative  dis- 
missal of  charges  might  well  have  convinced  us 
that  sound  administrative  practice  required  us  to 
disregard  the  antecedent  conduct  of  the  respondents, 
and  to  base  our  findings  in  the  present  case  entirely 
upon  the  events  which  followed  the  certification."* 
The  record  establishes,  however,  that  the  respond- 


''  N.L.R.B.  V.  T.  W.  Phillips  Gas  and  Oil  Com- 
pany, 141  F.  (2d)  329  (C.  C.  A.  3)  ;  N.L.R.B.  v. 
Baltimore  Transit  Co.,  140  F.  (2d)  51  (C.  C.  A.  4)  ; 
Republic  Steel  Corporation,  62  N.L.R.B.  1008; 
Standard  Oil  Company,  et  al.,  43  N.L.R.B.  12 ;  Sus- 
sex Dye  and  Paint  Works,  34  N.L.R.B.  625;  In- 
gram Manufacturing  Company,  5  N.L.R.B.  908. 

"  See  Shenandoah-Dives  Mining  Company,  N.  L. 
R.  B.  885 ;  Godchaux  Sugars,  Inc.,  12  N.L.R.B.  568 ; 
Hope  Weighing  Company,  14  N.L.R.B.  55;  Wick- 
wire  Brothers,  16  N.L.R.B.  316 ;  Stromberg  Carlson 
Telephone  Manufacturing  Companv,  18  N.L.R.B. 
526;  Corn  Products  Refining  Company,  23  N.L.R.B. 
824;  Tulsa  Boiler  and  Machinery  Company,  23 
N.L.R.B.  846;  American  Bakeries  Company,  51 
N.L.R.B.  937;  Cf.  Interlake  Iron  Corp.,  33  N.L.R.B. 
613. 
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ents,  after  the  certification,  continued  to  engage 
in  unfair  labor  practices  which  constituted  a  con- 
tiiuiation  or  resumption  of  the  unfair  hibor  prac- 
tices that  preceded  the  Board  action  relied  upon  hy 
the  respondents  as  a  bar.  It  is  clear,  and  we  find,  as 
discussed  more  fully  below,  that  the  respondents, 
follomng  the  Board  certification  in  1943,  continued 
improperly  to  interfere  with  the  administration  of 
CEA  and  to  contribute  sup])ort  thereto.  We  are 
particularly  impressed,  in  this  connection,  with  such 
indicia  of  su])])ort  as  the  freedom  ])ermitted  CEA 
in  holding  director's  meetings  and  elections  on  com- 
])any  time  and  property,  and  the  permission  given 
employee  officers  of  that  organization  to  transact 
CEA  business  on  company  time  without  loss  of  pay. 
Such  conduct  on  part  of  the  respondents  reveals  a 
settled  purpose  to  prevent  CEA  from  becoming  a 
truly  independent  representative  of  the  employees, 
and  to  render  it  incapable  of  engaging  in  the  free 
collective  bargaining  contemplated  by  the  Act.  We 
find  that  the  unfair  labor  practices  of  the  respond- 
ents subsequent  to  our  1943  certification  are  sucli 
as  to  require  an  examination  of  the  respondents' 
entire  course  of  conduct,  and  the  entire  history  of 
their  relationship  with  CEA,  in  order  to  effectuate 
the  purposes  of  the  Act,  to  determine  an  appro- 
I)riate  remedy,  and  thereby  to  protect  employees 
from  unfair  labor  practices.^^ 


' '  In  cases  involving  settlements  of  unfair  labor 
practice  charges  approved  by  Board  agents,  or  con- 
sent election  agreements  intended  to  settle  ])rior 
(liaises,  this  Board  has  consistently  held  that  it  will 
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We  therefore  find,  the  motion  of  the  respondents 
for  dismissal  of  the  consolidated  jjroceeding  to  be 
without  merit,  and  it  is  hereby  denied. 

disregard  sucli  agreements  and  consider  the  em- 
ployer's entire  course  of  conduct,  both  before  and 
after  execution  of  the  agreement,  where  subsequent 
events  show  that  the  settk'ment  or  other  adjustment 
is  not  accomi)lishing  its  intended  purpose  because 
the  employer  has  violated  or  continues  to  violate  th(^ 
x\ct  after  signing  the  agreement:  Ingram  Mamifac- 
turing  Company,  5  N.L.R.B.  908;  Picker  X-Ray 
Corporation,  Waite  Manufacturing  Division,  Inc., 
12  N.L.R.B.  1384;  Chambers  Corporation,  21 
N.L.R.B.  808;  Ohio  Valley  Bus  Company,  :J8  N.  L. 
R.  B.  838;  Sun  Shipbuilding  and  Drydock  Company, 
38  N.L.R.B.  234;  Gilfillan  Brothers,  Inc.,  53  N.  L. 
R.  B.  574;  Poloron  Products,  Inc.,  64  N.L.R.B.,  No. 
226.  See  also  McKesson  and  Robbins,  Inc.,  et  al., 
19  N.L.R.B.  778;  affirmed  121  F.  (2d)  84,  92-94 
(App.  D.  C.)  cert.  den.  314  U.  S.  674;  Wilson  l^  Co., 
Inc.,  31  N.L.R.B.  440,  enforced  126  F.  (2d)  114 
(C.  C.  A.  7)  cert.  den.  316  U.  S.  699;  Hicks  Body 
Company,  33  N.L.R.B.  858;  Norman  H.  Stone,  et 
al.,  d/b/a  J.  H.  Stone  and  Sons,  33  N.L.R.B.  1014, 
affirmed  125  F.  (2d)  752,  756-757  (C.  C.  A.  7),  cert, 
den.  317  U.  S.  649;  Houdaille-Hershey  Corporation, 
42  N.L.R.B.  713 ;  Utah  Copper  Company,  et  al.,  47 
N.L.R.B.  757;  affirmed  139  F.  (2d)  788,  791  (C.  C. 
A.  10),  cert.  den.  322  U.  S.  731;  Locomotive  Fin- 
ished Material  Company,  52  N.L.R.B.  922;  Ameri- 
can Needlecraft,  Inc.,  59  N.L.R.B.  1384;  Pacific 
Manifolding  Book  Co.,  Inc.,  et  al.,  64  N.L.R.B.,  No. 
211.  Our  practice  in  this  respect  has  been  recog- 
nized by  the  courts  as  a  practice  i)ro]:)erly  within 
the  sphere  of  the  Board's  administrative  discretion. 
See  Wallace  Corporation  v.  N.L.R.B.,  supra,  at  pp. 
241-242:  Canvon  Corporation  v.  N.L.R.B.  128  F. 
(2d)  953,  955-956  (C.  C.  A.  8) ;  N.L.R.B.  v.  Hawk 
and  Buck  Co.,  Inc.,  120  F.  (2d)  903,  905  (C.  C. 
A.  5). 
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2.  The  domination  and  support  of  employee  orga- 
nizations, the  accom])aiiyin,i;'  interference,  re- 
straint, and  coercion, 

U])on  the  entire  record,  as  summarized  herein, 
we  find  that  the  respondents  have  contiiuiously  dis- 
phiyed  an  attitude  of  opposition  to  the  self-organi- 
zation of  their  employees,  from  the  date  of  the 
earliest  efforts  made  in  that  direction  to  the  date 
of  the  hearing  in  the  instant  case.  Before  the  exe- 
cution of  the  contract  with  the  TAM  in  1938,  James 
H.  Cannon  openly  disi)]ayed  his  hostility  to  that  or- 
ganization, and  Superintendent  Cromwell  attempted 
surveillance  of  organizational  meetings.  In  1941, 
shortly  after  UE  initiated  its  campaign  among  the 
respondents'  employees,  James  H.  Cannon  suggested 
the  formation  of  the  Contact  Committee,  a  labor 
organization  which,  as  we  have  found  above,  was 
dominated,  interfered  mth  and  supported  by  the 
respondents.  With  respect  to  the  Cannon  Employees 
Recreation  Association  and  CEA,  it  is  clear,  and  we 
find,  that  CEA  was  the  successor  of  CERA,  that 
both  organizations  received  assistance  from  the  re- 
spondents in  the  course  of  their  formation,  and 
that  the  respondents  continued  to  interfere  with 
the  administration  of  CEA  and  to  support  that 
organization  throughout  the  entire  period  in  which 
it  was  active  as  the  representative  of  their  em- 
ployees. 

At  the  very  outset  of  Mandella's  efforts  to  orga- 
nize CERA,  he  received  the  active  support  of  Su- 
perintendent Cromwell,  who  ad\dsed  Employee  Al- 
vin  George  that  the  organization  would  be  a  "com- 


A 
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pany  union"  and  urged  him  to  join.  The  first,  and 
only,  election  of  officers  in  CERA  was  held  on  com- 
j)any  time  and  property,  with  the  apparent  acqui- 
escence of  Superintendent  Cromwell.  Subsequent 
meetings  of  its  board  of  directors  were  attended 
hj  an  attorney  who  later  became  the  attorney  for 
CEA.  Representatives  of  the  organization  openly 
solicited  members  among  the  employees  of  the  re- 
spondents without  restriction  as  to  time  or  place. 
The  record  contains  no  indication  that  CERA  ever 
functioned  as  a  recreational  or  athletic  club,  but 
is  replete  with  statements  by  Ned  Mandella  to  the 
effect  tliat  it  had  lieen  organized  with  the  knowledge 
and  consent  of  management  as  the  forerunner  of  a 
labor  organization  designed  "to  keep  out  the  CIO." 

That  organization,  the  Cannon  Employees  Asso- 
ciation, was  formed  on  February  28,  1941,  and  took 
over  the  membership  of  the  CERA  in  April  of  that 
year,  when  the  latter  organization  voted  to  change 
its  name  and  to  continue  operations  under  the  char- 
ter previously  secured  for  CEA.  With  two  excep- 
tions, the  officers  of  CERA  retained  their  position 
in  the  new  organization  without  further  election. 
Membership  solicitation  on  behalf  of  CEA  con- 
tinued to  occur  on  company  time  and  property  with 
the  knowledge  and  acquiescence  of  management  of- 
ficials and  foremen,"^  CERA  membership  cards  be- 


"'  We  have  found  herein  that  leadmen  were  active 
on  ])ehalf  of  CEA.  However,  in  view  of  our  other 
findings,  summarized  herein,  as  to  the  knowledge 
of  responsible  management  representatives  with 
respect  to  the  aims  and  activities  of  CEA,  we  find 
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ing  distributed  to  new  members  until  July  1941. 
This  brief  recital  leaves  no  doul)t  as  to  the  line  of 
successorship  between  CERA  and  CEA.  The  fact 
that  the  former  organization  never  functioned  as  a 
labor  organization  during  its  brief  existence  is  im- 
material, when  the  record  clearly  discloses  the  in- 
tention of  all  parties  to  use  the  ostensible  objectives 
of  CERA  merely  to  mask  the  development  of  a 
rival  of  UE  for  the  allegiance  of  the  respondent's 
emi)loyees. 

The  intention  of  the  respondents  is  clearly  re- 
vealed in  the  series  of  ''open  letters"  from  James 
H.  Cannon  which  were  distributed  to  the  employees 
as  the  contest  betwen  UE  and  CEA  developed  in 
the  summer  of  1941.  Although  it  is  true  that  these 
letters  contained  no  overt  expressions  of  preference 
for  CEA,  Cannon's  open  hostility  to  UE,  and  the 
fact  that  this  organization  was  singled  out  for  per- 
sistent attack,  provided  a  clear  indication  of  his 
desires  with  respect  to  self-organization  of  the  em- 
it mmecessary  to  pass  uj)on  the  question  of  the  re- 
s])()iid('nts'  lia))ility  for  the  acts  of  leadmen.  Cf. 
Mississippi  Valley  Structural  Steel  Company,  64 
N.L.R.B.,  No.  16.  Thus,  General  Superintendent 
Hawkinson,  who  was  tool  room  foreman  during 
1941,  testitied  that  he  had  requested  Superintendent 
Cromwell  to  transfer  Mandella  to  another  depart- 
ment because  the  latter  spent  too  much  time  on  iw- 
tivities  outside  his  regular  duties.  Hawkinson  de- 
nied that  he  liad  been  aware  of  the  exact  nature  of 
Mandella's  activities.  However,  whether  Hawkin- 
son's  denial  is  creditc^d  or  rejected,  it  is  clear  that 
Su])erintendent  Cromwell  was  fully  informed  on 
the  matter  in  issue. 
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ployees.  The  respondents  now  contend  that  the  opin- 
ions expressed  in  these  letters,  and  the  manner  of 
their  expression,  represent  a  privileged  exercise  of 
the  rights  of  free  speech  guaranteed  by  the  First 
Amendment  to  the  Constitution.  We  find  this  con- 
tention to  be  without  merit.  The  statements  already 
cited,  and  others  of  similar  tenor  contained  in  the 
release  of  the  respondents,  represent  a  campaign 
ob\4ously  designed  to  convince  the  employees  that 
their  best  interests  would  be  served  by  allegiance 
to  the  'inside"  organization  which  had  been  con- 
ceived with  the  blessing  of  the  respondents  and 
nurtured  with  their  support.  We  find  that  the  open 
letters  of  June  3,  June  11  and  June  25,  and  July 
3,  1941,  together  with  the  concurrent  series  of  let- 
ters urging  employee  support  of  the  Contact  Com- 
mittee, considered  in  their  totality  and  in  connec- 
tion with  other  conduct  expressed  herein,  exceeded 
the  bounds  of  permissible  free  expression,  and 
formed  an  integral  part  of  a  coercive  course  of 
conduct  calculated  to  interfere  with,  restrain,  and 
intimidate  employees  in  the  exercise  of  their  right 
to  self-organization. 

Further  evidence  of  the  respondents'  position  in 
the  contest  between  UE  and  CEA  is  found  in  the 
conduct  of  its  supervisory  officials  under  the  ''no- 
solicitation"  rule  promulgated  in  August  1911. 
While  the  rule  may  have  been  adopted  to  deal  with 
the  "situation"  created  by  the  pre-election  activ- 
ities of  these  two  organizations,  the  evidence  estab- 
lishes that  its  application  was  discriminatory.  Sev- 
eral employees  who  had  solicited  for  CEA  on  com- 
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pany  time  and  proj^erty  testified  that  their  activ- 
ities had  not  ])een  observed  or  overlieai-d  by  fore- 
men. It  is  clear,  however,  from  the  testimony  of 
George  and  Monjar,  that  responsible  supervisory 
officials  of  the  respondents  were  fully  aware  of  these 
acti^^ties  by  CEA  adherents,  and  that  no  effective 
measures  were  taken  to  enforce  the  rule  as  to 
them."'  In  Wiley's  case,  however,  the  superintendent 
acted  with  a  promptitude  which  indicated  clearly 
his  intention  to  enforce  the  rule  against  adherents 
of  UE.  Countervailing  evidence  tending  to  show  im- 
partial enforcement  of  the  rule  has  not  been  offered 
by  the  respondents.  CEA  literature  posted  on  the 
Corporation's  time  clock  in  full  view  of  a  plant 
guard  w^as  permitted  to  remain  undisturbed  in  the 
days  immediately  preceding  the  election  of  Sep- 
tember 9,  1941,  while  the  efforts  of  UE  to  achieve 
comparable  distribution  of  its  appeal  my  means  of 
a  sound  truck  appear  to  have  been  effectively 
"jammed"  by  blasts  of  sound  from  loud  speakers 
on  the  roof  of  the  respondents'  plant.  By  this  and 
other  means  noted  herein,  the  respondents  con- 
tinued to  oppose  UE  and  thereby  contributed  effec- 
tive support  to  CEA  up  to  the  very  date  of  the 
election. 

Within  a  month  of  the  election,  after  a  short  })e- 
riod  of  negotiation,  the  resx)ondents  executed  their 
first  agreement  with  CEA.  We  regard  it  as  partic- 
ularly significant  that  this  agreement  provided  for 


''  In  tills  coniu'ctiun,  we  note  particularly  the 
statements  of  Plant  Superintendent  Cromwell  and 
Foreman  Glenn  McClung. 
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a  union  shop,  desy)ite  the  previous  public  announce- 
ment of  James  H,  Cannon  that  he  would  make  no 
such  agreement  with  an  '^outside"  organization. 
There  is  no  evidence  that  the  respondents  opposed 
the  inclusion  of  a  union  security  clause  in  their 
agreement  with  CEA,  and  we  find  that  the  existence 
of  this  provision  was  intended  to,  and  did,  provide 
a  readily  available  and  superficially  plausible  means 
for  disposing  of  employees  who  were  disinclined 
to  accept  the  bargaining  agent  foisted  upon  them 
b}^  the  respondents. 

The  discharges  of  George  and  Armant,  discussed 
more  fully  hereinafter,  the  active  participation  of 
Superintendent  Cromwell  and  Foreman  Drouet 
therein,  and  the  discriminatory  treatment  of  Mon- 
jar  gave  additional  support  to  CEA  during  the  term 
of  its  initial  contract. 

When  UE  renewed  its  organization  campaign  in 
1942,  James  H.  Cannon  renewed  his  attacks  on  the 
organization,  vilified  its  leadership,  and  praised 
CEA.  We  find  that  the  open  letters  of  May  29, 
June  19,  November  3,  and  November  11,  1942,  dis- 
tributed by  the  respondents  were  intended  to,  and 
did,  constitute  an  open  espousal  of  CEA  as  the  bar- 
gaining representative  of  the  employees.  In  the 
context  of  their  earlier  activities,  the  assistance 
given  to  the  Contact  Committee,  CERA,  and  CEA, 
and  the  discharges  i)reviously  made,  we  find  that 
the  open  partisanship  of  the  respondents  in  the  face 
of  a  pending  question  of  representation  constituted 
illegal  intervention  in  the  determination  of  that 
question,  interfered  with,  restrained,  and  coerced 
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the  employoos,  and  contril)iited  effective  support  to 
the  organization  chosen  by  the  respondents  as  their 
candidate  in  the  anticipated  election. 

The  close  relationship  between  the  respondents 
and  CEA  did  not  cease  after  the  Board  election. 
The  respondents  continued,  as  l)efore,  to  permit 
CEA  elections  on  company  time  and  property  with- 
out taking  adequate  steps  to  prevent  employees  in- 
volved therein  from  receiving  pay  for  time  spent 
from  work  on  business  related  to  the  election.  The 
CEA  board  of  directors  was  also  permitted  to  hold 
meetings  on  company  time  and  property.  On  two 
occasions  set  forth  above,  the  Cannons  intervened 
to  influence  the  action  of  the  CEA  board  of  direc- 
tors on  matters  related  to  the  internal  affairs  of 
that  organization.  Officers  of  CEA  were  expressly 
permitted  freedom  of  movement  on  the  respondents ' 
premises  during  working  hours  for  the  discharge 
of  union  business,  without  deduction  from  their 
pay,  despite  the  absence  of  any  contractual  provi- 
sion for  such  arrangements.  The  totality  of  the  con- 
duct summarized  herein  as  occurring  after  the 
Board-ordered  election  constitutes,  as  previously 
noted,  a  "continuation  of  resumption"  of  the  re- 
spondents earlier  unfair  labor  practices. 

Upon  the  record  as  a  whole,  Ave  find  that  the  re- 
spondents, by  the  course  of  conduct  descril^ed  above, 
have,  since  on  or  about  January  1,  1941,  dominated 
and  interfered  with  the  formation  of  CERA  and 
tlie  Canon  Employees  Association,  interfered 
with  the  administration  of  the  Cannon  Employees 
Association  and  contributed  financial  aid  and  sup- 
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port  thereto,  and  have  interfered  with,  restrained, 
and  coerced  their  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  Act. 

C.     The  Discharges 
Gus  Palm. 

Louis  LaGuerre  Drouet  testified  that  on  one  occa- 
sion in  the  fall  of  1941,  when  he  discussed  the 
''union  situation"  with  Superintendent  Cromwell 
in  the  presence  of  Howard  Jorgensen,  secretary  of 
the  latter,  Cromwell  said  that  he  was  ''laying"  for 
Gus  Palm  and  had  Jorgensen  watching  him.  Ac- 
cording to  Drouet,  Cromwell  cited  the  company  rule 
forbidding  workers  to  wash  up  before  the  end  of 
their  shift,  and  stated  that  he  intended  to  apply  the 
rule  to  all  UE  supporters.  Shortly  after  Palm's 
discharge,  on  December  5,  1941,^^  Cromwell  is  re- 
ported to  have  told  Drouet  that  he  had  been  able  to 
dismiss  Palm  for  a  violation  of  the  aforesaid  rule, 
and  expected  to  get  rid  of  other  UE  adherents  in 
the  same  fashion.  The  record  contains  no  indication 
that  Palm  was  discharged  after  any  formal  request 
by  CEA,  or  that  the  provisions  of  the  existing  agree- 
ment with  respect  to  discharges  had  any  bearing 
on  his  dismissal. 

Drouet 's  testimony  in  this  connection,  however, 
stands  without  corroboration  in  the  record.    For  the 


'  -  The  complaint  alleges  that  Palm  was  dismissed 
on  December  5,  1942,  but  the  record  shows  that  tlie 
discharge  occurred  in  1941.  The  date  of  the  dis- 
charge is  properly  set  forth  in  the  amended  charges 
of  UE. 
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reasons  previously  cited,  we  find  it  to  be  unworthy 
of  credence.  On  tliese  grounds,  and  for  the  further 
reason  that  all  available  testimony  with  respect  to 
Palm's  diseharn'o  rests  upon  uncorroborated  hearsay, 
we  make  no  finding  that  the  termination  of  his  em- 
ployment was  discriminatory. 

Alvin  L.  George. 

The  testimony  of  George  with  respect  to  his  dis- 
charge, and  the  events  which  preceded  it,  is  corro- 
bated  by  two  witnesses,  and  stands  substantially  un- 
challenged by  the  respondents.  We  find  it  to  be 
credible.  In  substance,  the  evidence  establishes  that 
George,  w^ho  had  been  employed  by  the  company  in 
1938,  joined  UE  early  in  1941.  Together  with  Ivan 
Jensen,  a  fellow  employee,  lie  made  a  radio  speech  in 
support  of  its  campaign  at  the  respondents'  plant  on 
August  26  of  that  year.  Three  or  four  days  later  he 
and  Jensen  w^ere  dismissed  by  Ray  Cromwell  ''for 
making  the  radio  broadcast."  On  the  folowing  Sun- 
day, UE  members  at  the  i)lant  voted  to  strike  in  pro- 
test against  the  discharge  of  George,  Jensen,  and  sev- 
eral other  UE  stewards. 

The  strike  lasted  1  day,  and  was  settled  hy  an 
agreement  to  restore  the  status  quo  pending  a  con- 
sent election  and  arbitration  of  the  discharges  as 
already  noted.  George  and  Jensen  returned  to  work, 
and  the  arbitration  hearing  agreed  upon  as  part  of 
the  settlement  was  held  1  week  later.  The  arbitrators 
ordered  George,  Jensen,  and  another  employee  to 
apologize  to  James  H.  Cannon  for  statements  they 
had  made  about  him,  and  placed  all  three  on  pro- 
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bation  for  45  clays.   This  award  was  accepted  by 
the  employees."^ 

Shortly  after  the  execution  of  the  first  agreement 
between  the  respondents  and  CEA,  George  was  di- 
rected by  Cromwell  to  join  the  newly  recognized 
organization.  He,  and  several  other  employees  who 
had  received  similar  instructions,  joined.^''  On  an 
unspecified  date  in  January,  1942,  while  at  lunch 
in  the  plant  cafeteria,  George  was  questioned  by 
Cromwxll  regarding  his  opinion  of  Harry  Bridges 
and  another  leader  of  the  CIO.  George  testified 
credibly  and  without  contradiction  that  he  expressed 
a  favorable  opinion,  and  that  Cromwell  ^'got  mad 
and  said  we  would  all  get  our  heads  cut  off  some 
day."  Sometime  thereafter,  in  February,  1942,  John 
Gibsen,  then  chairman  of  the  CEA  grievance  com- 
mittee, told  George  about  an  alleged  ''plot"  that 
officials  of  CEA  were  concocting  to  request  the  dis- 
charge of  Elsie  Monjar,  another  UE  supporter. 
George  communicated  this  information  to  Monjar. 


^^  George  stated,  and  we  find,  that  Cromwell,  upon 
beinc,'  advised  of  the  award,  remarked  that  he  would 
"get"  George  before  the  45  days  had  passed. 

^"George  testified,  without  corroboration,  that  Rob- 
ert Cannon  was  present  in  the  offices  of  CEA  at  the 
time  that  he  applied  for  membership,  and  thereby 
lent  the  weight  of  his  endorsement  to  the  organiza- 
tional efforts  of  CEA.  Cannon  admitted  a  visit  to 
the  offices  of  CEA  but  denied  that  he  had  gone  there 
to  assist  the  organization,  and  further  denied  that 
he  had  been  present  when  George's  application  was 
considered.  AVe  make  no  finding  herein  that  Can- 
non's visit  to  the  offices  of  CEA  constituted  support 
to  that  organization. 


70  National  Labor  Relations  Board  vs. 

AVithin  a  few  days,  ]\[oiijar  was  called  away  from 
her  work  by  Andrew  Bereznak,  vice-president  of 
CEA,  and  Peter  Vitale,  a  member  of  its  board  of 
directors.  They  took  her  to  Superintendent  Crom- 
well's office  and  accused  her,  in  the  presence  of 
Cromwell  and  his  secretary;  of  spreading  false 
rumors  with  respect  to  her  allegedly  imminent  dis- 
charge. Cromwell  questioned  her  about  the  accusa- 
tion and  she  identified  George  as  the  source  of  the 
report.  George  w^as  called  in  and  questioned  by 
Cromwell.  He  demanded  a  hearing,  and  was  told 
that  one  would  be  held  on  the  foUow^ing  day. 

At  the  hearing,  which  was  held  in  the  plant  con- 
ference room,  Monjar  testified  before  Plant  Super- 
intendent Cromwell  and  the  CEA  board  of  direc- 
tors regarding  her  conversation  with  George.  He 
was  thereupon  formally  charged  with  a  violation 
of  the  CEA  bylaws  and  questioned  with  respect  to 
the  conversation.  His  identification  of  Gibson  as  the 
source  of  the  report  w^as  denied  by  Gibson  and  the 
hearing  was  closed.  Within  a  week  he  was  dismissed 
by  Cromwell,  "for  spreading  false  rumors."  He  has 
not  been  employed  by  the  respondents  since  March 
4,  1942." 


"  The  pu))]ished  rules  of  the  Corporation  state 
that  the  ''sjjieading  of  false  reports"  shall  be  con- 
sidered a  cause  for  discharge,  and  the  by-laws  of 
CEA  provide,  in  su])stantially  similar  1ani;uau(\  for 
the  expulsion  of  members  guilty  of  such  conduct. 
'rii(»  record,  however,  does  not  show  whether  Georo(^ 
was  dismissed  u])on  the  re(iuest  of  CEA,  or  ])ur- 
suant  to  the  published  rule  of  the  Corporation. 
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It  is  clear  that  the  '* hearing"  which  was  accorded 
George  cannot  be  considered  a  formal  trial.  In  any 
event,  the  record  contains  no  evidence  that  he  was 
expelled  from  CEA  because  of  the  charges  presented 
at  this  meeting,  and  there  is  no  indication  that 
CEA  requested  his  dismissal.  We  conclude,  there- 
fore, that  George  was  discharged  by  the  Corpora- 
tion for  an  alleged  violation  of  its  published  rule 
against  the  ^'spreading  of  false  reports."  While 
the  promulgation  and  enforcement  of  a  rule  such 
as  the  one  now  under  discussion  appears  to  be 
within  the  permissible  limits  of  managerial  discre- 
tion, we  find  it  unnecessary  to  pass  upon  this  ques- 
tion. The  application  of  the  rule  to  George,  we  find, 
w^as  intended  to  inhibit  concerted  activity  on  behalf 
of  UE,  and  to  support  CEA  thereby.  In  effect,  the 
rule  of  the  respondents  was  discriminatorily  ap- 
plied to  terminate  the  employment  of  a  UE  ad- 
herent, on  a  pretext  supplied  by  CEA,  and  in  con- 
formity with  the  obvious  desires  of  that  organi- 
zation. 

We  find  that  Alvin  L.  George  was  discharged  on 
March  4,  1942,  and  was  thereafter  refused  rein- 
statement because  he  had  joined  and  assisted  UE, 
and  because  he  had  engaged  in  concerted  activity 
with  other  employees  for  mutual  aid  and  protec- 
tion; that  his  discharge  constituted  discrimination 
in  regard  to  his  tenure  of  employment;  and  that 
by  his  discharge  the  respondents  discouraged  mem- 
bership in  UE,  encouraged  membership  in  CEA, 
and  interfered  with,  restrained,  and  coerced  their 
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employees  in  the  exercise  of  the  rights  guaranteed 
tliem  in  Section  7  of  the  Act. 

Clarence  Joseph  Armant." 

Armant  became  an  employee  of  the  Corporation 
in  May  1941.  He  joined  UE  shortly  thereafter,  be- 
came a  shop  steward,  and  campaigned  actively  for 
the  organization  prior  to  the  consent  election  of 
1941.  He  continued  to  act  as  a  shop  steward  for  UE 
after  the  election,  but  became  a  member  of  CEA 
shortly  before  that  organization  secured  its  contract 
Avith  the  respondents." 

In  July  of  the  following  year  Armant  and  Har- 
mon Fellows,  another  UE  steward,  submitted  evi- 
dence to  the  resident  Army  inspector  which  indi- 
cated that  certain  employees  of  the  respondents 
had  been  required  to  pay  fees  to  private  employ- 
ment agencies  in  order  to  secure  jobs  with  the  re- 


"-  Tlio  recital  which  follows  is  based  largely  upon 
the  testimony  of  Armant.  Counsel  for  the  respondent 
attempted  to  impeach  his  credibility  by  securing  an 
admission  that  he  had  used  another  name  many 
years  before,  while  living  in  New  Orleans.  His  use 
of  the  fictitious  name,  however,  was  satisfactorily 
exjilained  by  the  witness,  as  a  means  of  enabling 
him  to  engage  in  ]n'ofessional  boxing  without  the 
knowledge  of  his  family.  In  view  of  the  fact  that 
his  testimony  was  substantially  corroborated  in  sev- 
eral res])ects  by  a  witness  for  the  Board  and  sevei'al 
sujx'rvisory  officials  of  the  respondent,  we  find  it  to 
be  entitled  to  full  faith  and  credit. 

^^  Armant  testified  that  Foreman  Glen  McClung 
told  him  not  to  wear  his  UE  steward's  badge  after 
the  election,  and  advised  him  to  join  CEA,  before 
he  actually  did  so. 
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spondents.  Their  presence  in  the  inspector's  office 
was  observed  by  an  officer  of  CEA.  Within  a  few 
days  both  men  received  identical  letters  from  CEA 
requesting  them  to  appear  before  its  board  of  di- 
rectors ''due  to  unpleasant  circumstances  which 
have  arisen."  On  August  7,  1942,  the  date  set  for  the 
meeting,  Armant  appeared  at  the  office  of  CEA. 
New  Mandella  read  the  charges  against  him,  which 
referred  specifically  to  the  incident  involving  the 
Army  inspector  and  also  included  a  general  accusa- 
tion that  he  had  made  "false  statements"  about 
CEA.  Louis  LaGuerre  Drouet,  a  foreman,  was  then 
a  member  of  the  board  of  directors,  and  particii:)ated 
in  the  inquiry.^*  After  some  discussion,  the  board 
found  him  guilty  of  the  charges  and  asked  him  to 
resign.  Similar  action  was  taken  with  respect  to 
Fellows,  but  the  men  refused  to  relinquish  their 
employment. 

On  August  17, 1942,  CEA  demanded  the  discharge 
of  Armant  and  Fellows,  effective  August  19.  On  or 
about  the  latter  date  Armant  discovered  that  his 
time  card  had  been  pulled,  and  was  advised  by  Ned 
Mandella  that  he  had  been  discharged.^^  He  imme- 
diately communicated  with  a  ITE  representative, 
who  referred  the  matter  to  the  U.  S.  Conciliation 


"*  Drouet  had  been  appointed  General  Service  Su- 
pervisor on  February  21,  1942. 

"'  The  record  indicates  that  Armant  w^as  dismissed 
on  August  21,  by  H.  J.  Brady,  operations  manager 
for  the  respondents.  Similar  action  witli  res})ect  to 
Fc^llows  appears  to  have  been  taken  on  tJie  same 
date. 
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Service.  About  2  weeks  later,  Armant  and  Fellows 
were  reinstated  with  back  joay.""  The  two  men  i-e- 
tuvned  to  work  on  September  12,  1942.  Within  one- 
halt'  hour  of  their  return,  Boreznak  and  another 
member  of*  the  CEA  board  called  the  employees  of 
Armant 's  department  to  a  meeting  in  the  i)lant 
cafeteria.  Mandella,  who  addressed  the  meeting, 
informed  Plant  Superintendent  Hawkinson,  when 
the  latter  arrived,  that  the  employees  would  not  re- 
turn to  work  as  long  as  Armant  and  Fellows  were 
in  the  plant.  Robert  Cannon,  vice  president  and 
general  manager  of  the  Corporation,  advised  the 
employees  that  Armant  would  be  sent  home  at  once, 
and  the  res])ondents  would  "arbitrate"  the  question 
of  his  continued  employment."  Hawkinson  then  ex- 
■j)lained  the  situation  to  Armant  and  requested  that 
he  leave  the  plant.  Armant  refused.  Within  a  few 
minutes  he  was  called  to  Hawkinson 's  office,  w^here 
Robert  Cannon  explained  that  he  would  be  paid 
for  all  time  off,  and  that  his  future  status  would 
be  subject  to  arbitration.  Armant  insisted  that  he 
should  be  permitted  to  address  the  employees,  but 
Cannon  refused  to  permit  him  to  do  so,  and  finally 
ordered  him  from  the  plant.  While  these  discus- 
sions were  proceeding,  the  night  superintendent  ex- 


'■"Iii  tile  incaiitinie,  on  August  27,  Armant  liad  ap- 
peared on  a  radio  program  s])onsored  ])y  TE  and 
]iad  broadcast  an  account  of  his  discharge. 

'Tile  resi»on(lents  made  no  dednction  from  the 
])ay  of  the  em])l()yees  at  th(^  meeting  for  the  time 
dming  wliicli  they  had  absented  themselves  from 
A\(nk.  accoi'dinu  to  Superintendent  Hawkinson. 
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plairu'd  the  situation  to  Fellows,  who  left  the  j)la]it 
without  o]),iection. 

When  Armant  and  Fellows  returned  to  the  i)lant 
on  September  15,  1942,  they  proceeded  at  once  to 
the  conference  room  where  the  i)romised  hearin,^ 
was  to  be  held.  James  H.  Cannon  represented  the 
respondent.  A  representative  of  CEA  was  present, 
together  with  a  neighboring  manufacturer."^*  The 
charges  against  Fellows  were  considered  first.  Ar- 
mant was  then  called  in,  and  the  charges  against 
him  were  reviewed  by  James  H.  Cannon.  Armant 
testified  without  contradiction,  and  we  find,  that  the 
l^roceedings  were  quite  a  sunniiary,  that  his  at- 
tempts to  present  a  defense  were  interrupted,  and 
that  he  was  not  ])ermitted  to  produce  witnesses, 
llie  testimony  of  James  H.  Cannon,  however,  indi- 
cates that  the  hearing  was  not  an  arbitration  pro- 
ceeding. Section  29  of  tlie  contract  ])etween  tlie  re- 
spondents and  CEA  ])rovided  for  the  dismissal  of 
em])loyees  expelh^d  from  the  union,  if  the  employer 
did  not  dispute  the  propriety  of  such  action.  It  is 
the  contention  of  the  r(^S])ondents  that  the  hearing 
accorded  to  Armant  and  Fellows  was  held  solely  to 
afford  Cannon  an  opportunity  to  review  thc^  charges 
against  both  men  and  to  make  u])  his  mind  as  to  the 
propriety  of  the  action  requested  ])y  the  Union. 
Cannon  did  not  concur  in  the  request  of  CEA  witli 
respect  to  Fellows,  who  was  ultimately  reinstated, 
but  he   did  concur  with   respect  to  Armant.   Th(^ 


■""-  Representatives  of  the  U.  S.  Navy  and  the  Con- 
filiation  Service  wert^  also  present,  apparently  as 


()t)s('rvers. 
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latter  received  no  official  notice  of  termination,  Init 
was  su])sequently  advised  by  the  U.  8.  Conciliator 
that  Cannon  liad  a.^rced  to  discharge  him.  He  has  not 
been  employed  l)y  the  respondents  since  the  hear- 
ing-'" 

Since  Armant  was  dismissed  at  tlie  request  of 
CEA,  an  organization  dominated  and  supported  hy 
tile  resi)ondents,  and  under  the  terms  of  its  invalid 
agreement  with  the  respondents,  the  discharge  can- 
not ])e  regarded  as  privileged.  Discharges  made  at 
the  request  of  a  dominated  organization  necessarily 
discourage  membership  in  bona  fide  labor  unions 
and  constitute  the  most  potent  form  of  encourage- 
ment and  support  to  the  organizations  so  dominated. 
Such  discharges,  therefore,  clearly  fall  within  the 
bar  of  the  statute.  We  find  that  the  discharge  of 
Armant  on  Septeml^er  15,  1942,  and  the  hiter  re- 
fusal of  the  respondents  to  reinstate  him  consti- 
tuted discrimination  with  respect  to  his  tenure  of 
employment  to  discourage  meml^ershij)  in  UE  and 
encourage  membership  in  CEA;  and  that  the  re- 
spondents, by  such  discharge,  interfered  with,  re- 
strained, and  coerced  their  emi)loyees  in  the  exer- 


•'"  Armant  subsequently  brought  suit  in  tlic  State 
courts,  alleging  that  his  expulsion  from  CEA  and 
the  subseciuent  discharge  were  improper.  The  Court 
rulvd  that  his  ex])ulsion  from  CEA  was  void  for 
lack  of  "due  ])rocess."  It  was  further  found  that 
the  res])ond('nts  had  not  conspired  with  CEA  re- 
garding his  expulsion  and  discharge;  the  suit  was, 
therefore  dismissed  as  to  the  res])ondents.  Armanti 
thereafter  sought  reinstatement,  but  the  Cor])ora- 
tioii  refused  to  rehire  him. 
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else  of  the  rights  guaranteed  them  in  Section  7 
of  the  Act. 

John  Lawrence,  Erina  A.  Evenstacl,  Vivian  Mary 
Sullivan,  Monna  Mounnette  Nj^e,  Louis  Tournio, 
Ada  Lish,  Eloise  Hunt,  Clarence  William  Young- 
berg,  Jr. 

In  January  1943,  immediately  before  the  lioard- 
ordered  election  already  noted,  UE  chartered  a  sepa- 
rate local  for  employees  of  the  respondents.  Al- 
though CEA  was  certified  as  a  result  of  the  election, 
the  UE  local  continued  to  exist.  On  May  26,  1943, 
shortly  after  execution  of  the  second  contract  be- 
tween the  respondents  and  CEA,  the  executive 
l)oard  of  the  UE  local,  published  the  open  letter 
described  above,  reaffirming  their  intention  not  to 
"join"  CEA.  Within  a  few  days  each  of  the  UE 
members  who  had  signed  the  letter  were  served  with 
a  formal  complaint,  which  accused  them  of  four  dis- 
tinct violations  of  the  CEA  bylaws.  They  were  also 
advised  that  they  would  cease  to  be  members  in 
good  standing  of  CEA  prior  to  the  scheduled  date 
of  the  hearing  on  the  aforesaid  charges,  and  that 
failure  to  cure  their  dues  delinquency  prior  to  the 
hearing  would  lead  to  "action  ...  on  that  score."*"' 

On  June  8,  seven  of  the  eight  employees  who  had 


""  On  June  6,  1943,  CEA  notified  the  Corporation 
that  10  named  employees  were  delinquent  in  their 
dues  and  demanded  their  discharge  within  7  days. 
Seven  of  the  employees  named  were  members  of  the 
UE  local's  executive  board.  There  is  no  evidence 
with  respect  to  the  miion  activity  of  the  other  eni- 
plov(K^s  named  in  the  letter. 
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signed  the  original  manifesto  declared  in  a  similar 
o])on  letter  that  they  would  not  attend  the  sched- 
uled hearing  on  that  date,  and  on  the  following  day 
the  Coiporation  was  advised  by  letter  that  the  seven 
employees  in  question  had  been  exi)elled  from  CEA 
for  infractions  of  its  byhiws/''  The  letter  also 
stated  that  the  dues  delinquency  of  these  individ- 
uals constituted  an  additional  cause  for  tlicir  ex- 
])ulsion,  and  that  three  additional  employees  had 
been  expelled  for  the  latter  reason/'  The  organiza- 
tion ]-(M[U('st(Hl  that  tlic  employees  named  be  dis- 
inissed  witliin  7  days  as  required  by  its  contract  with 
the  respondents.  On  June  12,  1943,  the  Corporation 
pulled  the  time  cards  of  the  seven  emploj^ees,^'  in 
accordance  with  this  request. 


"'  These  included  Lawrence,  Evenstad,  Sullivan. 
Xye,  Tournie,  Youngberg,  and  Donald  M.  McClellan. 

'•'  These  included  Lish,  Hunt,  and  Bernard  Mac- 
key. 

"'The  record  contains  no  explanation  for  the  fail- 
ure of  the  Corporation  to  pull  the  cards  of  McClel- 
lan and  Mackey,  the  two  (wpelled  emplo\^ees  who 
arc  not  nam(>d  in  the  coin])laint.  It  is  assumed  that 
thev  had  adjusted  their  differences  with  CEA  prior 
to  June  12. 

During  tlic  couise  of  the  hearing  counsel  for  the 
respondents  stipulated  that  the  testimou}'  of  all 
ei'iht  alleged  dischargees  would  be  substantially 
identical  with  res])cct  to  the  circumstances  of  their 
separation  (rom  the  respondents'  employ.  A  wit- 
ness for  the  resi)ondent,  however,  testified  subse- 
quently that  the  time  card  of  Louis  Tournie  had 
not  been  ])ulled  on  June  12,  and  that  he  had  in  fact 
left  the  enq)loy  of  the  Corporation  voluntarily  on 
.fnne  18.  The  witness  testified  that  he  had  secured 


I 
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Upon  arriving  at  the  i)lant  on  the  date  in  ques- 
tion, Nye  and  Evenstad  discovered  that  their  time 
cards  had  been  pulled.  Together  with  Youngberg, 
who  had  been  advised  of  his  dismissal  while  at 
work,  they  called  upon  Plant  Superintendent  Hawk- 
inson,  who  gave  each  of  them  a  discharge  sli}) 
which  indicated  that  they  had  ])een  discharged  ''as 
per  agreement."  When  Sullivan,  who  had  been  a))- 
sent  on  June  12,  saw^  Hawkinson  a  few  days  later  he 
informed  her  she  had  been  discharged  at  the  re- 
quest of  CEA  for  signing  the  open  letter  of  the 
UE  executive  board  on  May  26.'"' 

None  of  the  employees  terminated  on  June  12 
has  been  employed  by  the  respondents  since  that 
date. 

We  find  that  the  discharges  now  under  discus- 
sion were  effected  upon  the  request  of  CEA,  after 
the  employees  involved  had  been  duly  expelled  from 
that  organization,  and  under  the  terms  of  its  con- 
tract with  the  respondents.   Since  w^e  have  found 

this  information  from  the  pay-roll  records  of  the 
Corporation.  Upon  this  state  of  the  record  it  would 
appear  that  the  prior  stipulation  was  erroneous  in- 
sofar as  it  involved  Tournie.  We  credit  the  records 
of  the  respondents  in  this  connection  and  shall  dis- 
miss the  consolidated  complaint  insofar  as  it  af- 
fects th(^  employee  in  (question. 

64  There  is  some  question  in  the  record  as  to 
whether  these  dischargees  were  expelled  from  CEA 
for  signing  the  open  letter,  or  for  their  admitted 
dues  delinquency,  and  whether  they  were  awai'e  of 
the  actual  reason  for  their  expulsion.  In  view  of 
the  determination  proposed  herein,  there  appears  to 
])v  no  ncK'cssity  to  resolve  these  questions. 
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lliat  tlic  coiitractini;-  union  liad  Ix'eii  establiislicd  and 
maintained  l)v  unl'aii-  labor  piacticos,  it  follows  that 
llu'  contract  on  which  the  respondents  relied  was 
n<it  protected,  under  the  terms  oi'  1lic  i)roviso  to 
Section  8  (3),  and  tliat  discharges  made  pursuant 
to  its  terms,  necessarily  fall  witliin  the  general 
])rohibition  of  the  Section.  We  find  that  the  re- 
spondents discharged  Joan  Lawrence,  Erma  A. 
Evenstad,  Vivian  Mary  Sullivan,  jMonna  Monnette 
Nye,  Ada  Lish,  Eloise  Hunt,  and  Clarence  A¥illiam 
Youngberg,  Jr.,  because  of  their  activities  on  be- 
iialf  of  UE  and  tlieir  opposition  to  and  expulsion 
from  CEA,  and  that,  by  such  discharges  the  re- 
spondents discriminated  against  them  with  respect 
to  their  tenure  of  employment  to  discourage  mem- 
bership in  UE  and  encourage  membership  in  CEA, 
and  interfered  with,  restrained,  and  coerced  the 
dischargees  and  other  employees  in  the  exercise  of 
tlie  rights  guaranteed  them  by  the  Act. 

Louis  La(Uierre  Drouet. 

This  employee,  who  had  been  a  janitor  foreman 
in  the  employ  of  the  Corporation  prior  to  a  period 
of  service  with  the  U.  S.  Navy,  returned  on  Fe))i-u- 
ary  29,  1944,  after  his  medical  discharge.  He  was 
offered  employment  as  a  janitor  leadinan  at  his  jire- 
vious  rate  of  pay,  and  accepted  the  ])osition.  After 
11/2  months  on  the  job,  Drouet  was  discharged  on 
Ai)ril   If).  1944. 

Drouet  testified,  in  substance,  that  he  had  used 
coni))any  ty])ewriters  and  other  equi])nient  during 
working  hours  to  cut  stencils  and  issue  mimeo- 
graphed bulletins  which  urged  the  respondents'  em- 
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j)loyees  to  join  a  CIO  or  AFL  union  rather  than  one 
which  was  company  dominated.  His  supervisor, 
John  Labash,  is  alleged  to  have  found  an  imperfect 
copy  of  a  previous  bulletin;  and  Drouet  stated  that 
Labash  confronted  him  as  he  was  typing  the  stencil 
for  a  new  bulletin  and  accused  him  of  using  com- 
pany equipment  'Ho  hurt  the  company."  Jjabash  is 
also  alleged  to  have  accused  Drouet  of  inefficiency 
and  neglect  of  duty.  Drouet  testified  that  he  was 
finally  ejected  from  the  premises  by  a  guard  on 
orders  from  Labash.  Pie  has  not  w^orked  for  the 
respondent  since  that  date. 

As  in  the  case  of  his  testimony  with  respect  to 
Palm's  discharge,  Drouet 's  testimony  about  the  cir- 
cumstances under  which  his  own  employment  was 
terminated  stands  without  corrobation.  For  the  rea- 
sons already  noted,  and  in  the  absence  of  corroba- 
tive  evidence,  we  find  the  record  insufficient  to  sup- 
port a  finding  that  the  discharge  of  Drouet  was 
discriminatory. 

Florence  Maynard  and  Herbert  L.  Caff:'arel. 

In  November  1942,  when  Caffarel  was  elected  to 
the  CEA  board  and  l^ecame  president  of  the  organi- 
zation, CEA  secured  the  services  of  Richard  Frank- 
lin as  its  publicity  director;  and  in  March  of  the 
following  year  he  became  the  full-time  business 
agent  of  the  organization.  At  approximately  the 
same  time  Florence  Maynard  was  designated  as 
president  and  Herbert  Caffarel  became  its  treasurer. 
In  December  1943  John  Gibson  became  president 
of  the  organization;  Maynard  was  elected  to  a 
minor  office ;  and  Caffarel  failed  to  secure  reelection. 
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According  to  his  testimony,  hv  became  convinced 
shortly  thereafter  that  tlie  policies  of  Gibson  and 
Franklin  were  detrimental  to  the  best  interests  of 
the  organization.  In  the  CEA  election  which  was 
held  in  the  spring  of  1944,  he  activel}^  supported 
the  candidacy  of  Rachel  McBurnie  foi*  the  ])oard  of 
directors,  in  the  hope  that  she  would  support  the 
faction  which  opposed  Franklin.  The  factional 
struggle  and  the  referendum  which  followed  have 
1)('('U  discuss(^d  above.  CHbson  and  Franklin,  as  al- 
ready noted,  received  a  vote  of  confidence.  New 
elections  were  held  shortly  thereafter,  and  the  mem- 
bers of  the  board  who  had  opposed  Gibson  and 
Franklin  were  replaced  ])y  other  employees. 

On  June  29,  1944,  Caffarel  received  a  letter  from 
Gibson"^  advising  him  that  he  had  been  accused  of 
"spreading  false  reports"  which  were  detrimental 
to  the  interests  of  CEA,  and  that  he  would  be  tried 
on  these  charges  on  July  1. 

He  and  several  other  defendants,'"'  engaged  coun- 
sel with  the  assistance  of  the  lAM.  At  the  first 
session  of  the  trial  board  on  July  1,  counsel  re- 
ciuested  further  particulars  vnih  respect  to  the 
charges.  On  July  10,  1944,  the  defendants  received 
a  formal  complaint  and  notice  of  a  further  hearing 
to  he  held  on  July  15.  As  a  result  of  the  trial  held 
on   thai    (hite  and  July  22,  Catfarel   and  Mayiiard 


'  The  letter  was  delivered  to  Caffarel  in  the  office 
«»r  Frank  Enna,  his  foreman. 

''■'  Maynavd,  McBurnie,  and  two  other  employees 
fdiincriy  inem})ers  of  the  CEA  board  had  appar- 
ent 1\-  i'('('('i\('d  similar  letters. 
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were  expelled  from  inembership  in  CEA,  and  the 
other  defendants  were  exonerated.  On  July  24,  1944, 
CEA  formally  requested  the  dismissal  of  Maynard 
and  Caffarel,  and  on  July  29  the  respondents  com- 
plied.'' 

As  in  the  case  of  the  1943  discharges  already  dis- 
cussed, it  api)ears  upon  the  record,  and  we  find,  that 
Maynard  and  Caff ar el  were  discharged  at  the  re- 
quest of  CEA,  after  they  had  been  duly  expelled 
from  that  organization,  and  under  the  terms  of  its 
contract  with  the  respondents.  For  the  reasons  pre- 
viously noted  in  connection  with  the  discharge  of 
Joan  Lawrence  and  the  other  employees  dismissed 
simultaneously  with  her,  we  find  that  the  aforesaid 
discharge  of  Maynard  and  Caffarel  constituted  dis- 
crimination with  respect  to  the  tenure  of  their  em- 
ployment, encouraged  membership  in  CEA,  and  in- 
terfered with,  restrained,  and  coerced  the  dis- 
chargees and  other  employees  in  the  exercise  of  the 
rights  guaranteed  them  by  Section  7  of  the  Act. 


'"  While  proceedings  before  the  trial  board  were 
])ending,  Maynard  published  an  open  letter  protest- 
ing the  action  taken  by  CEA,  and  stated,  inter  alia, 
that  her  resignation  had  already  been  tendered  to 
the  Corporation  for  other  reasons.  There  is  no  evi- 
dence to  indicate  that  Maynard  did,  in  fact,  resign. 
At  the  time  of  the  hearing  Maynard  was  a  member 
of  the  WAC  and  was  not  called  as  a  witness.  Caf- 
fai*(0  testified,  and  we  find,  that  he  and  Ma>'nard 
received  their  final  checks  at  the  same  time,  and  that 
both  were  advised  by  the  personnel  director  that  the 
Corporation  had  to  dismiss  them  because  of  a  re- 
(juest  by  CEA,  folloAving  their  expulsion  from  that 
oyoanization. 
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IV .    TIic  effect  of  tlii-  nil  (nil-  labor  })i'acti('('s  upon 
(-oiiinu^i'cc. 

Tlic  activities  (tf  tlic  Tcsi)ondciits  set  fortli  in  Sec- 
tion III,  above,  occurring-  in  connection  with  the 
(»perations  of  tlie  respondents  described  in  Secti(»n 
I,  above,  ]\i\yv  a  close,  intimate,  and  substantial  re- 
lation to  trade,  traffic,  and  commerce  amon^-  the 
several  States,  tend  to  lead,  and  in  this  instance 
ha^•e  led,  to  labor  disjiutes  burdening  and  obstruct- 
iiiii  commerce  and  the  free  flow  of  commerce. 

V.    The  remedy 

Since  we  find  that  the  respondents  have  en,^a,^ed 
in  certain  unfair  labor  practices,  we  shall  order  that 
the  respondents  cease  and  desist  therefrom  and 
take  certain  affirmative  action  designed  to  effectuate 
the  j^olicies  of  the  Act. 

It  has  been  found  that  the  respondents  dominated, 
interfered  with  the  administration  of,  and  contrib- 
uted sui)port  to,  the  Contact  Committee  and  the 
Cannon  Emploj^ees  Association.  The  effects  and  con- 
s(Miuences  of  the  respondents'  domination,  inter- 
ference, and  support  of  these  organizations  render 
each  of  them  incapable  of  serving  the  respondents' 
employees  as  a  genuine  collective  bargaining  agency. 
Altliouu'li  the  Contact  Committee  has  ceased  to  func- 
tion, it  has  never  been  disestablished.  The  possibil- 
ity exists,  therefore^,  that  it  may  be  revived  under 
the  same  or  another,  name.  In  view  of  this  possi- 
bility, we  shall  order  the  respondents  to  withhold 
nil  recounition  from  the  Contact  Committee,  by 
\vhate\-er  name  it  may  l)e  known,  if  it  should  ever 
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return  to  active  existence  as  a  labor  organization.''' 
The  coiitniued  recognition  of  CEA  as  the  bargain- 
ing representative  of  the  respondents'  employees, 
also  constitutc^s  a  continuing  obstacle  to  the  free 
exercise  by  the  employees  of  the  rights  guaranteed 
them  in  the  Act.  Therefore,  in  order  to  effectuate 
tlic  j)()licies  of  the  Act  and  to  free  the  employees 
fr(tm  the  eifects  of  the  respondents'  unfair  labor- 
])ractices,  v^^e  shall  order  the  respondents  to  with- 
draw all  recognition  from  CEA  as  the  representa- 
tive of  any  of  their  employees  for  the  purpose  of 
dealing  with  the  respondents  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  em- 
])i()yment,  or  other  conditions  of  employment,  and 
to  completely  disestablish  that  organization  as  such 
re])resentative. 

The  agreements  between  the  respondents  and  CEA 
were  an  essential  part  of  the  unfair  labor  practices, 
and  constituted  a  means  whereby  the  respondents 
have  used  an  employer-dominated  labor  organiza- 
tion to  frustrate  self -organization  and  defeat  gen- 
uine collective  bargaining  by  their  employees.  We 
find  that  the  respondents'  agreements  with  CEA 
were,  and  are,  invalid  because  they  were  made  as  an 
element  of  assistance  to  a  labor  organization  which 
was  dominated  and  interfered  with  by  the  respond- 
ents. Since  the  present  agreement  will  perpetuate 
tile   respondents'  unlawful  domination  and  assist- 


''' Elizabeth  Arden,  Inc.,  45  N.L.R.B.  9:36,  en- 
foi'ced  as  modified  139  F.  (2d)  488  (C.  C.  A.  2)  : 
Carter  Carburetor  Corporation,  39  N.L.R.iJ.  1269, 
enforced  131  F.  (2d)  927  (C.  C.  A.  8). 
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anco,  wo  sliall  order  the  resi)ondonts  to  cease  and 
desist  from  .civin.c:  effect  to  any  ai^reement  between 
tliem  and  CKA  as  well  as  to  any  extension,  renewal, 
modification,  or  snpplement  thereto  and  any  super- 
seding' agreements  which  may  now  be  in  force. 
Xothing  herein  shall  be  taken  however,  to  require* 
the  respondents  to  vary  or  abandon  those  wage, 
hour,  and  other  substantive  features  of  its  relations 
with  the  employees  themselves,  which  the  respond- 
ents may  have  established  in  performance  of  the 
agreement  as  extended,  renewed,  modified,  supple- 
mented, or  superseded. 

We  are  also  of  the  opinion  that,  imder  the  cir- 
cumstances of  this  case,  the  respondents  should  be 
reciuired,  as  a  means  of  remedying  the  unfair  labor 
])ractices  found,  to  reimburse  each  employee  for 
any  amounts  which  have  been  deducted  from  his  or 
hei*  wages  for  dues  or  assessments  in  CEA,  par- 
ticularly where,  as  here,  such  dues  and  assessments 
were  withheld  by  the  respondents  in  accordance 
with  the  terms  of  an  invalid  closed-shop  agreement.'*'' 
In  this  connection,  however,  we  note  the  earliei'  de- 
termination of  the  Board's  Regional  Director,  who 
refused  to  issue  a  complaint  on  March  18,  1943,  on 
charges  previously  filed  against  the  respondents 
under  the  Act.  In  the  exercise  of  our  administrative 
discretion  as  to  the  remedy  most  appropriate  in  the 
circumstances,  we  find  that  it  will  best  effectuate 
the  policies  of  the  Act  if  our  Order  for  the  reim- 


"9  Virginia  Electric  and  Power  Company,  44  N.  L. 
R.  T^..  404,  4:^(>,  enforced  132  F.  (2d)  :^>90,  (C.  C.  A. 
4),  affirmed  319  U.  S.  533. 
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bursciiiciit  of  dues  or  assessments  deducted  from 
the  wa^cs  of  (employees  for  CEA  is  limited  to  the 
])eiiod  since  P'ebruary  15,  1945,  the  date  on  which 
the  ('oni])hiint  herein  was  issued,  since  upon  the  is- 
suance of  the  complaint  the  respondents  were  placed 
oil  notice*  that  the  prior  administrative  determina- 
tion was  no  loni>er  in  effect/" 

It  lias  also  been  found  that  the  respondents  dis- 
criminated as  to  the  hire  and  tenure  of  employment 
of  Alvin  L.  George  and  Clarence  Josex)h  Armant 
because  they  joined  and  assisted  UE,  opposed  CEA, 
and  engaged  in  concerted  activities  with  other  em- 
]jlovees  for  mutual  aid  and  protection,  thus  causing 
them  losses  in  earnings.  In  order  to  effectuate  the 
])olicies  of  the  Act,  we  shall  order  the  respondents 
to  offer  each  of  these  individuals  immediate  and 
comi:)lete  reinstatement  to  their  former  or  substan- 
tially equivalent  positions,'^  without  prejudice  to 
their  seniority  and  other  rights  and  privileges. 

Ordinarily,  in  order  to  effectuate  the  policies  of 
the  Act,  we  would  also  order  the  respondents  to 
make  Avhole  the  employees  subjected  to  discrimina- 
tion for  the  loss  of  earnings  suffered  by  each.  W(* 
n(tt(%  however,  that  charges  on  behalf  of  George  and 
Armant  were  filed  by  UE  on  September  26,  1942, 
withdrawn  on  October  15  of  the  same  year  and  re- 
filed  on  January  16,  1945,  in  the  present  proceed- 


"  N.L.R.B.  V.  Baltimore  Transit  Companv,  47 
N.L.R.B.  109,  enforced  as  modified  140  F.  (2d)  51 
(C.  C.  A.  4). 

"'  See  Chase  National  Bank  of  the  Citv  of  New 
York,  65  N.L.R.B.  327. 
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\u'j;.  We  find  tliat  tlic  oriuiiial  cliai'.G.'os  filed  in  l!»4l! 
wci'c  tiiiu'ly  as  to  Avmaiit,  hut  tardy  as  to  Gcoi'tic/" 
Xo  adcMjuatc  ( x})laiiation  of  tho  reason  for  the  debiy 
as  to  George  has  been  oifered  for  our  consideration, 
rpon  this  state  of  the  record,  we  shall  order  tlie 
respondents  to  make  whole  George  by  payment  to 
liim  of  a  sum  limited  to  tlie  amount  which  he  would 
normallx'  have  earned  as  wages  during  the  j)eriod 
when  the  original  charges  filed  on  his  behalf  were 
])ending,  and  from  the  date  when  the  charges  were 
refiled  to  the  date  of  the  respondents'  offer  of  rein- 
statement/' We  shall  order  tlie  respondents  to  mi\ko 
wjiole  Armant  by  payment  to  him  of  a  sum  limited 
to  the  amount  which  he  normally  would  have  earned 
as  wages  during  the  period  from  the  date  of  his 
discharge  to  the  date  on  which  the  original  charges 
filed  on  his  behalf  were  withdravni,  and  from  the 
date  when  the  charges  were  refiled  to  the  date  of 
the  respondents'  reinstatement  olfer/^  In  each  case 
our  order  shall  provide  for  the  deduction  of  net 
earnings'"  by  the  particular  discharges  during  the 
])eriods  in  question. 


"  See  N.L.R.B.  v.  Walt  Disnev  Productions,  14ti 
F.  (2d)  44  (C.  C.  A.  9);  N.L.R.B.  v.  Mall  Tool 
Company,  119  F.  (2d)  700,  702  (C.  C.  A.  7). 

"Taylor  Milling  Corporation,  26  N.L.R.B.  424, 
443;  see  also  the  cases  cited  in  footnote  72,  supra. 

"  Taylor  ^rilling  Corporation,  supra. 

'■'By  "net  earnings"  is  meant  earnings  less  ex- 
])enses,  such  as  for  transportation,  room,  and  board, 
incurr<'d  by  an  employee  in  connection  with  ()l)tain- 
ing  work  and  working  elsewhere  than  for  the  re- 
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111  addition,  we  have  found  tliat  the  rospondonts 
d.iscrirainalcd  as  to  tlic  hire  and  tenure  of  employ- 
ment of  Joan  Lawrence,  Erma  A.  Evenstad,  Vivian 
Miwy  Sullivan,  Monna  Monnette  Nye,  Ada  Lish, 
I^loise  Hunt,  Clarence  William  Youngberg-,  Jr., 
Florence  Maynard,  and  Herbert  H.  Caifarel,  be- 
cause they  failed  to  maintain  their  membership  in 
(^EA,  or  because  membership  discriminatorily  de- 
nied them  by  CEA  pursuant  to  the  terms  of  an 
invalid  agreement  which  required  membership  in 
CEA  as  a  condition  of  emplojmient  at  the  respond- 
ents' plant.  In  order  to  effectuate  the  policies  of  the 
Act,  we  shall  order  the  respondents  to  offer  each  of 
those  individuals,  with  the  exception  of  Florence 
Maynard,  immediate  and  complete  reinstatement  to 
their  former  or  substantially  equivalent  positions 
without  prejudice  to  their  seniority  and  other  rights 
and  privileges.  With  respect  to  Maynard,  it  appears 
til  at  since  her  discharge  she  has  entered  the  Wom- 
en's Army  Corps  of  the  United  States  Army  and 
lield  such  status  at  the  time  of  the  hearing.  If  May- 
nard has  since  been  discharged  from  the  Women's 
Army   Corps,   we   shall    order   the   respondents   to 

s])ondents,  which  would  not  have  been  incurred  but 
for  the  unlawful  discharge  and  the  consequent  nec- 
essity of  seeking  employment  elsewhere.  See  Mat- 
ter of  Crossett  Lumber  Company  and  L^nited 
Brotherhood  of  Carpenters  and  Joiners  of  Amei-- 
ica.  Lumber  and  Sawmill  Workers  Union,  Local 
2590,  8  N.L.R.B.  440.  Monies  received  for  work 
])erformed  upon  Federal,  State,  county,  municipal 
or  other  work-relief  projects  shall  be  considered  as 
earnings.  See  Republic  Steel  Corporation  v.  X.  L. 
H.  B.,311  U.  S.  7. 
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oifer  licr  iinincdiatc  and  ['nil  vcinstatcmt'iit  to  licr 
Cornici-  or  a  su])stantially  equivalent  position  witli- 
mit  prejudice  to  her  seniority  and  other  rights  and 
l>ri\'il<'aes.'''  Tf  Maynard  has  not  been  discharged  we 
shall  oi'dcr  the  r('s])()n(h'nts,  upon  a])plication  by 
Maynard  witliin  ninety  (90)  days  after  her  dis- 
eharec  lioni  tlie  Women's  Army  Corps,  to  offer 
lici'  iniincdiate  and  full  reinstatement  to  lier  former 
or  a  substantially  e<iui\alent  i)osition  without  preju- 
dice to  her  seniority  and  other  rights  and  privileges. 
Our  back  pay  order  as  to  this  employee,  in  whose 
behalf  charges  w^ere  timely  filed,  will  require  the 
respondents  to  make  whole  Maynard  for  any  loss 
of  earnings  she  has  suffered  or  may  suffer  by  rea- 
son of  the  respondents'  discrimination  against  her, 
by  ])ayment  to  her  of  a  sum  of  money  determined 
as  follows:  (1)  Tn  the  event  that  she  has  already 
been  discharged  from  the  Women's  Army  Corps 
she  shall  be  paid  the  amount  which  she  normally 
would  have  earned  as  wages  during  the  periods 
from  the  date  of  her  discharge  by  the  respondents 
to  the  date  upon  which  she  entered  the  armed  forces, 
and  from  the  date  of  her  discharge  to  the  date  of 
the  respondents'  reinstatement  offer,  less  her  net 
earnings  during  these  periods;  (2)  In  the  event 
that  she  has  not  yet  been  discharged  from  the  Wom- 


''  Tf  at  the  time  of  the  respondents'  offer  of  rein- 
statement less  than  90  days  have  ela])sed  since  May- 
nard's  discharge  from  the  Women's  Army  Corps, 
the  res])ondent  shall  hold  their  offer  of  riunstate- 
nient  ojx'U  for  a  reasonable  period,  but  in  any  event 
not  less  than  the  remainder  of  the  90-day  period  fol- 
lowing Maynard 's  discharge. 


Cannon  Manufacturiiuj  Corp.,  et  al.  91 

oiiV  Army  Corps,  slic  sliall  ])o  paid  the  amount 
\vliicli  slic  normally  would  have  earned  as  wages 
during  the  ])eriods  from  the  date  of  her  discharge^ 
by  the  respondents  to  the  date  on  which  she  en- 
tered the  armed  forces,  and  from  a  date  five  (5) 
days  after  her  timely  application  for  reinstatement, 
if  any,  to  the  date  of  the  reinstatement  offer  by  the 
respondents,  less  her  net  earnings  during  these  pe- 
riods/' 

With  respect  to  Herbert  Caifarel,  in  Avhose  behalf 
charges  were  also  timely  filed,  we  shall  order  the  re- 
spondents to  make  whole  for  any  loss  of  pay  he  may 
have  suffered  because  of  the  respondents'  discrim- 
ination, by  payment  to  him  of  a  sum  of  money 
('((ual  to  the  amount  he  normally  w^ould  have  earned 
as  wages  from  the  date  of  his  dismissal  to  the  date 
(»f  the  reinstatement  offer  ordered  herein,  less  his 
net  earnings  during  that  period. 

We  find  that  charges  on  behalf  of  Joan  Lawrence, 
Erina  A.  Evenstad,  Vivian  Mary  Sullivan,  Monna 
Monnette  Nye,  Ada  Lish,  Eloise  Hunt,  and  Clarence 
AVilliam  Youngberg,  Jr.,  were  not  filed  within  a 
reasonable  ])eriod  after  their  discharge,  and  that 
good  cause  for  the  delay  has  not  been  shown.  We 


"  The  provisions  of  our  order  in  this  connection 
shall  be  taken  to  mean  that  the  respondents  shall 
]jay  immediately  to  Maynard  that  portion  of  her 
net  back  pay  accumulated  between  the  date  of  the 
discrimination  suffered  by  her  and  the  date  on  which 
she  entered  the  Women's  Army  Corps,  without 
awaiting  a  final  determination  of  the  full  amount 
of  the  award  herein.  The  American  Laundry  Ma- 
chinery Company,  45  N.L.R.B.  355,  enforced  138 
F.  (2d)  889  (C.  C.  A.  2). 
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sliall  tlieroforc  limit  our  l)ack  pay  order  as  to  these 
employees,  and  re(iuir('  the  respondents  to  make 
Vxliole  cacli  of  them  for  any  loss  of  pay  suffered  as 
a  result  of  the  res])ondents'  discrimination  by  i)ay- 
mcnt  to  each  of  them  of  a  sum  of  money  equal  to 
tlic  amount  each  would  have  earned  as  wages  from 
the  date  on  which  charges  were  filed  in  their  behalf 
to  the  date  of  reinstatement  oifer  which  we  shall 
order  the  respondents  to  make,  less  the  net  earn- 
ings of  each  during  such  period. 

We  expressly  reserve,  however,  the  right  to  mod- 
ify the  reinstatement  and  back-pay  provisions  of 
our  order  if  such  action  is  made  necessary  by  a 
change  of  conditions  in  the  future,  and  to  make 
such  supplements  thereto  as  may  hereafter  become 
necessary  in  order  to  define  or  clarify  their  applica- 
tion to  a  s]:>ecific  set  of  circumstances  not  now  a))- 
l)arent/^ 

The  maintenance  of  a  lineage  of  company-dom- 
inated and  supported  organizations  presents  a  ready 
and  effective  means  of  obstructing  self-organizati(^n 
by  employees  and  the  free  choice  of  their  own  re])- 
resentatives  for  the  purposes  of  collective  bargaiii- 
ing.  The  respondents'  long  domination  and  inter- 
ference with  two  successive  labor  organizations,  the 
contribution  of  support  to  them,  the  repeated  dem- 
onstrations   of    the    respondents'    unwillingness    to 


''  Matter  of  Fairmont  Creamerv  Com]>anv,  (^5 
N.L.R.Il,  No.  144;  cf.  N.L.R.B.  v.  New  York"  Mer- 
chandising Company,  1348  (2d)  949  (C.  C.  A.  2). 
International  Union  v.  Eagle  Picher  Mining  and 
Smelting  Com]niny,  65  Su]).  Ct.  116(). 
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rccogTiize  or  bargain  collectively  with  ''outside"  or- 
ganizations representing  their  employees,  the  cam- 
))aign  of  the  resi)ondents  to  defeat  the  organiza- 
tional activities  of  UE — both  before  and  after  the 
consent  election  of  1941 — the  successive  discharges 
of  (leorge  and  Armant  to  discourage  membership 
in  UE,  the  execution  of  closed-shop  contracts  with 
CEA  desjjite  an  earlier  announcement  that  such  ar- 
rangements would  not  be  made  with  any  "outside" 
oi'ganization,  the  subsequent  discharges  of  the  UE 
adherents,  and  Maynard  and  Caffarel  to  support 
CEA  and  maintain  its  effectiveness  as  the  chosen 
instrument  of  the  respondents,  ran  the  gamut  of 
interference,  restraint,  and  coercion  with  the  rights 
guaranteed  in  Section  7  of  the  Act.  The  totality  of 
the  respondents'  conduct,  we  find,  reveals  a  settled 
purpose  to  defeat  self-organization  and  its  objects 
among  the  employees  by  every  available  means,  in 
circumstances  which  contain  ''the  threat  of  con- 
tinuing and  varying  efforts  to  attain  the  same  end 
in  the  future."^"  Because  of  the  respondents'  un- 
lawful conduct  and  its  underlying  purpose  we  are 
convinced  and  find  that  the  unfair  labor  practices 
found  are  persuasively  related  to  the  other  unfair 
labor  practices  prescribed  by  the  Act,  and  that  a 
danger  of  their  commission  in  the  future  is  to  be 
anticipated  from  the  course  of  the  respondents' 
conduct  in  the  past.  The  preventive  purposes  of  the 
Act  will  be  thwarted  unless  our  order  is  coextensive 


'^  N.L.R.B.  V.  Express  Publishing  Companv,  312 
U.  S.  426,  438;  N.L.R.B.  v.  Bradley  Lumber  Com- 
pany of  Arkansas,  128  F.  (2d)  768,  771  (C.  C.  A.  8). 
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witli  11i«'  threat.  Tii  ordci',  tliorofore,  to  make  eifee- 
tivc  tlif  iiitci'dcjx'iulciit  .iiuaraiitees  of  Section  7,  to 
prcvcjit  a  recurrence  of  unfair  labor  practices,  and 
thereby  to  minimize  strife  which  burdens  and  ob- 
sti'ucts  commerce  and  thus  effectuate  the  policies  of 
tlie  Act,  we  shall  order  the  respondents  to  cease  and 
desist  from  in  any  other  manner  infringing  upon 
the  rights  guaranteed  in  Section  7  of  the  Act. 

Since  we  have  not  found  that  the  respondents 
discriminated  against  Gus  Palm,  Louis  Tournie,  or 
Louis  LaGuerre  Drouet,  in  respect  to  the  hire  or 
tenure  of  their  employment,  the  complaint  will  be 
dismissed  insofar  as  it  alleges  such  discrimination 
as  to  them. 

L'pon  the  basis  of  the  foregoing  findings  of  fact, 
and  upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

CONCLUSIONS  OF  LAW 

1.  United  Electrical,  Radio  &  Machine  Workers 
of  America,  affiliated  with  the  Congress  of  Indus- 
tiial  Organizations,  International  Association  of 
Machinists,  Lodge  311,  unaffiliated,  and  Cannon  Em- 
ployees Association,  unaffiliated,  are  labor  organiza- 
tions, within  the  meaning  of  Section  2  (5)  of  the 
Act. 

2.  The  Contact  Committee,  unaffiliated,  which 
formerly  represented  the  respondents'  employees, 
was  a  labor  organization,  within  the  meaning  of  Sec- 
tion 2  (5)  of  the  Act. 

o.    By  dominating  and  interfering  with  the  for- 
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Illation  and  adniinistratioii  oC  the  Contact  Commit- 
tee and  tile  Cannon  Employees  Association,  and  by 
coiiti'ibutiTi.^'  support  to  these  organizations,  the  re- 
spondents have  engaged  in  and  are  engaging  unfair 
labor  practices  within  the  meaning  of  Section  8  (2) 
oT  the  Act. 

4.  By  discriminating  in  regard  to  the  hire  and 
tc^nnre  of  emplojrment  of  Alvin  L.  George,  Clarence 
Jose])h  Armant,  Joan  Lawrence,  Erma  A.  Evenstad, 
Vivian  Mary  Sullivan,  Monna  Monnette  Ney,  Ada 
Lisli,  Eloise  Hunt,  Clarence  William  Youngberg, 
Jr.,  Florence  Maynard,  and  Herbert  H.  Caifarel, 
thereby  discouraging  membership  in  United  Elec- 
trical Radio  &  Machine  Workers  of  America,  C.I.O. 
and  the  International  Association  of  Machinists, 
Lodge  311,  and  encouraging  membership  in  the 
Cannon  Emploj^ees  Association,  the  respondents 
have  engaged  in  and  are  engaging  in  unfair  labor 
practices  within  the  meaning  of  Section  8  (3)  of 
the  Act. 

5.  By  interfering  with,  restraining,  and  coercing 
their  employees  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act,  the  respondents 
h'dYe  engaged  in  and  are  engaging  in  unfair  labor 
])ractices,  within  the  meaning  of  Section  8  (1)  of 
the  Act. 

b.  The  afoi'esaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce,  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

7.  By  terminating  the  emplojmient  of  Gus  Pahu, 
Louis   Tournie,   and   Louis   LaGuerre   Drouet,   the 
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I'ospoiulciits  liavc  not  ciii^ai^cd  in  unfair  labor  prac- 
tices, within  tlic  meaning-  of  vScction  8  (3)  of  the 
Act. 

ORDER 

U])on  tlic  basis  of  tlio  foTcftoin.c:  findings  of  fact 
and  conclusions  of  law,  and  pursuant  to  Section  10 
(c)  of  the  National  Labor  Relations  Act,  the  Na- 
tional Labor  Relations  Board  hereby  orders  that 
tile  respondents.  Cannon  Manufacturing  Corpora- 
tion, its  officers,  agents,  successors  and  assigns  and 
James  H.  Cannon,  an  individual  doing  business  as 
the  Cannon  Ele.ctric  Development  Company,  Los 
Angeles,  California,  his  agents,  successors  and  as- 
signs, shall: 

1.    Ceas(»  and  desist  from: 

(a)  Dominating  or  interfering  with  the  admin- 
istration of  the  Contact  Committee  or  the  Cannon 
Employees  Association,  or  with  the  formation  and 
administration  of  any  other  labor  organization,  and 
from  contributing  financial  or  other  support  to  the 
Contact  Committee  or  the  Cannon  Employees  As- 
sociation, or  to  any  other  labor  organization  of  their 
employees. 

(b)  Recognizing  the  Cannon  Employees'  Asso- 
ciation, or  any  successor  thereto,  as  the  representa- 
tive of  any  of  their  employees  for  the  purpose  of 
dealing  w^ith  the  respondents  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  em- 
])loyment  or  other  conditions  of  employment; 

(c)  Giving  eifect  to  any  and  all  contracts,  sup- 
])lements  thereto  or  modifications  thereof,  or  any 
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superseding  agreements,  with  the  Cannon  Employ- 
ees' Association; 

(d)  Encouraging  membership  in  the  Cannon  Em- 
ployees' Association,  unaffiliated,  or  any  other  labor 
organization  of  their  employees,  and  discouraging 
membership  in  United  Electrical,  Radio  &  Machine 
Workers  of  America,  affiliated  with  the  Congress  of 
Industrial  Organizations  or  the  International  As- 
sociation of  Machinists,  Lodge  311,  imaffiliated,  or 
any  other  labor  organization  of  their  employees, 
by  discriminatorily  discharging  or  refusing  to  re- 
instate any  employees,  or  by  discriminating  in  any 
other  manner  in  regard  to  their  hire  or  tenure  of 
(employment,  or  an}^  term  or  condition  of  their  em- 
]jloyment; 

(e)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  their  employees  in  the  exer- 
cise of  the  right  to  sdf-organization,  to  form  labor 
organizations,  to  join  or  assist  United  Electrical, 
Radio  c^'  Machine  Workers  of  America  or  the  In- 
ternational Association  of  Machinists,  Lodge  311, 
or  any  other  labor  organization,  to  bargain  collec- 
tively through  representatives  of  their  own  choos- 
ing, and  to  engage  in  concerted  activities  for  the 
purpose  of  collective  bargaining  or  other  mutual 
aid  or  protection;  as  guaranteed  in  Section  7  of 
the  Act. 

2.    I'ake  the  following  affirmative  action,  which 
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tlic  Boai'd  finds  will   effectuate  tlie  polieies  of  tlie 

Act  r 

(a)  Witlidraw  and  withhold  all  recognition  from 
the  Cannon  Eni])loyees'  Association,  as  the  repre- 
sentative of  any  of  their  employees  for  the  purpose 
of  dealing  with  the  respondents  concerning  griev- 
ances, labor  disputes,  wages,  rates  of  pay,  hours  of 
employment  or  other  conditions  of  employment,  and 
completely  disestablish  that  organization  as  such 
re])resentative; 

(b)  Refrain  from  recognizing  the  Contact  Com- 
mittee as  the  representative  of  any  of  their  em- 
ployees in  the  event  that  organization  should  ever 
return  to  active  existence; 

(c)  Reimburse  all  employees,  whose  dues  in  the 
Cannon  Employees  Association  were  checked  off  by 
the  respondents,  for  the  amounts  thus  deducted  from 
tlicir  wages  since  February  15,  1945; 

(d)  Offer  to  Alvin  L.  George,  Clarence  Joseph 
Armant,  Joan  Lawrence,  Erma  A.  Evenstad,  Vivian 
Mary  Sullivan,  Monna  Monnetfe  Nye,  Ada  Lish, 
Eloise  Hunt,  Clarence  William  Youngberg,  Jr.,  and 
Herbert  H.  Caffarel,  immediate  and  full  reinstate- 
ment  to  their  former  or  substantially  equivalent 


*"  The  Hoard  expressly  reserves  the  right  to  mod- 
ify the  back-j^ay  and  reinstatement  provisions  of 
this  order  if  made  necessary  by  a  change  of  condi- 
tions in  the  future,  and  to  make  such  supplements 
tliereto  as  may  hereafter  become  necessary  in  order 
to  define  or  clarify  their  a])])lication  to  a  specific 
set  of  circumstances  not  now  apparent. 


I 
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])()sitions"  without  prejudice  to  their  seniority  and 
( )ther  rights  and  privileges ; 

(e)  Offer  to  Florence  Maynard  immediate  and 
full  reinstatement  to  her  former  or  a  substantially 
equivalent  i)osition,  in  the  manner  set  forth  above 
in  section  entitled  ''The  remedy"; 

(f)  Make  whole  Alvin  L.  George  for  any  loss  of 
l)ay  he  may  have  suffered  by  reason  of  the  respond- 
ents' discrimination  against  him,  by  the  payment  (^f 
a  sum  of  money  equal  to  the  amount  which  he  nor- 
mally would  have  earned  as  wages  during  the  jjeriod 
from  September  26  to  October  15,  1942,  when 
charges  filed  on  his  behalf  were  pending,  and  from 
January  16,  .1945,  to  the  date  of  the  respondents' 
ofter  of  reinstatement,  less  his  net  earnings^"  during 
these  periods. 

(g)  Make  whole  Clarence  Joseph  Armant  for  any 
loss  of  })ay  he  may  have  suffered  by  reason  of  th(^ 
respondents'  discrimination  against  him  by  the  pay- 
ment of  a  sum  of  money  equal  to  the  amount  which 
he  normally  would  have  earned  as  wages  during  the 
period  from  the  date  of  his  discharge  to  October  15, 
1942,  when  charges  filed  on  his  behalf  were  with- 
drawn, and  from  January  16,  1945,  to  the  date  of 
the  respondents'  offer  of  reinstatement,  less  his  net 
earnings  during  these  periods ; 

(h)  Make  whole  Joan  Lawrence,  Erma  A.  Even- 
stad,  Vivian  Mary  Sullivan,  Monna  Monnette  Nye, 
Ada    Lish,    Eloise    Hunt,    and    Clarence    William 


"'See  footnote  71,  supra. 

""-  See  footnote  75  su]n'a. 
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^'uiii»,G:])or,c:,  Jr.,  f'oi-  any  loss  of  pay  which  each  of 
t]i(  111  may  liavc  sulferod  by  reason  of  tho  respond- 
ents' (liseriinination  against  them,  by  the  payment 
to  eaeli  of  them  of  a  sum  of  money  equal  to  tlie 
aiiioiint  wliieli  eaeli  normally  would  have  earned  as 
wa.ii'es  from  tlie  date  on  which  charges  were  filed 
oil  tlu'ir  l)('liair  to  the  date  of  the  respondents'  offer 
of  reinstatement,  less  the  net  earnings  of  each  dur- 
ing such  period; 

(i)  Make  whole  Florence  Mayiiard  for  any  loss 
of  pay  she  may  have  suffered  or  may  suffer  by  rea- 
son of  the  respondents'  discrimination  against  her, 
by  the  pa>TTient  to  her  of  a  sum  of  money  determined 
ill  tlie  manner  set  forth  above  in  the  section  entitled 
""The  remedy"; 

(j)  Make  whole  Herbert  H.  Caffarel  for  any  loss 
of  pay  he  may  have  suffered  by  reason  of  the  re- 
spondents' discrimination  against  him,  by  the  pay- 
ment of  a  sum  of  monej^  equal  to  the  amount  which 
lie  normally  would  have  earned  as  wages  from  July 
-?f),  1944,  the  date  of  his  discriminatory  discharge, 
to  the  date  of  the  respondents'  offer  of  reinstate- 
ment, less  his  net  earnings  during  this  period; 

(k)  Post  at  their  plants  in  Los  Angeles,  Cali- 
foinia,  co])ies  of  the  notice  attached  hereto,  marked 
"Appendix  A."  Copies  of  the  said  notice,  to  be 
riiriiislicd  by  the  Regional  Director  for  the  Twenty- 
first  Region,  after  being  duly  signed  by  the  respond- 
dents'  representatives,  shall  be  posted  by  the  re- 
s])oiidents  immediately  upon  receipt  thereof,  and 
iiiaiiitained  by  them  for  sixty  (60)  consecutive  days 
thcrearter,  in  conspicuous  places  including  all  places 
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wlicro  noticos  to  employees  are  customarily  posted. 
Reasonable  steps  shall  be  taken  by  the  respondents 
to  insure  that  the  said  notices  are  not  altered,  de- 
faced, or  covered  by  any  other  material ; 

(1)  Notify  the  Regional  Director  for  the  Twenty- 
first  Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  respondents 
have  taken  to  comply  herewith. 

It  Is  Further  Ordered  that  the  complaint  against 
Cannon  Manufacturing  Corporation  and  James  H. 
Cannon,  an  individual,  doing  business  as  the  Can- 
non Electric  Development  Company,  be  dismissed 
insofar  as  it  alleges  that  the  respondents  have  dis- 
criminated in  regard  to  the  hire  and  tenure  of  em- 
plojanent  of  Gus  Palm,  Louis  Tournie,  and  Louis 
LaGuerre  Drouet. 

Pursuant  to  Section  37  of  Article  II  of  the  Rules 
and  Regulations  of  the  National  Labor  Relations 
Board,  Series  3 — as  amended,  effective  November 
25,  1945,  any  party  or  counsel  for  the  Board  may, 
v.ithin  fifteen  (15)  days  from  the  date  of  the  issu- 
ance of  Proposed  Findings  of  Fact,  Proposed  Con- 
clusions of  Law,  and  Proposed  Order,  file  with  the 
Board,  Rochambeau  Building,  Washington  25,  D.  C, 
an  original  and  four  copies  of  a  statement  in  writ- 
ing setting  forth  such  exceptions  to  these  Proposed 
Findings,  Conclusions,  and  Order,  or  to  any  other 
part  of  the  record  or  proceeding  (including  rulings 
upon  all  motions  or  objections)  as  lie  relies  upon, 
together  with  the  original  and  four  copies  of  a  brief 
in  support  thereof.  Immediately  upon  the  filing  of 
such  statement  of  exceptions  and/or  brief,  the  party 
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or  counsel  for  the  Board  filing  the  same  shall  serve 
a  eo))y  tlicroof  upon  each  of  the  other  parties  and 
shall  lilc  a  copy  with  the  Regional  Director.  As 
Cintlier  provided  in  said  Section  37,  should  any 
])arly  desire  ]jermission  to  argue  orally  before  the 
Board,  request  therefore  must  be  made  in  writing 
Avithiii  ten  (10)  days  from  the  date  of  these  Pro- 
])(.sed  Findings,  Conclusions,  and  Order. 

Dated  at  Washington,  D.  C,  this  12th  day  of 
July,  1946. 

APPENDIX  A 

Notice  to  All  Employees  Pursuant  to  a  Decision  and 
Order  of  the  National  Labor  Relations  Board,  and 
in  order  to  effectuate  the  policies  of  the  National 
Lal)or  Relations  Act,  we  hereby  notify  our  employ-   i 
ees  that: 

We  Hereby  Disestablish  Cannon  Employees  As- 
s(Kiation  as  the  representative  of  any  of  our  em- 
ployees for  the  purpose  of  dealing  with  us  concern- 
ing grievances,  labor  disputes,  wages,  rates  of  pay, 
hours  of  employment,  or  other  conditions  of  em- 
ployment, and  we  will  not  recognize  it  or  any  suc- 
cessor thereto  for  any  of  the  above  purposes. 

We  Will  Not  dominate  or  interfere  with  the  for-  " 
Illation  or  administration  of  any  labor  organization 
or  contribute  financial  or  other  support  to  it. 

A\'e   AA'ill   refrain   from  recognizing  the  Contact  j 
Coiiiinittee  as  the  representative  of  any  of  our  em-  " 
ployees  in  the  event  that  organization  should  ever 
reliii'U  to  active  existence. 
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We  Will  Not  i^ive  effect  to  any  and  all  contracts, 
su])i)lements  tliereto,  modifications  thereof,  or  to 
any  snperseding-  a,ij^reements  with  Cannon  Employ- 
ees Association. 

We  Will  offer  to  the  employees  named  below  im- 
mediate and  full  reinstatement  to  their  former  or 
substantially  equivalent  positions  without  prejudice 
to  any  seniority  or  other  rights  or  privileges  pre- 
viously enjoyed,  and  make  them  whole  in  accordance 
with  the  Order  of  the  Board,  for  any  loss  of  pay 
suffered  as  a  result  of  the  discrimination. 

Alvin  L.  George,  Clarence  Joseph  Armant,  Joan 
Lawrence,  Erma  A.  Evenstad,  Vivian  Mary  Sulli- 
van, Monna  Monnette  Nye,  Ada  Lish,  Eloise  Hunt, 
(Jlarence  William  Youngberg,  Jr.,  Florence  May- 
uard,  Herbert  H.  Caffarel. 

We  Will  Not  in  any  manner  interfere  with,  re- 
strain, or  coerce  our  employees  in  the  exercise  of 
their  right  to  self -organization,  to  form  labor  or- 
ganizations, to  join  or  assist  United  Electrical,  Ra- 
dio &  Machine  Workers  of  America,  CIO,  or  In- 
ternational Association  of  Machinists,  Lodge  311, 
AFL,  or  any  other  labor  organization,  to  bargain 
collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mu- 
tual aid  or  protection.  All  our  employees  are  free 
to  become  or  remain  members  of  either  of  these 
unions,  or  any  other  labor  organization.  We  will 
not  discriminate  in  regard  to  hire  or  tenure  of  em- 
ployment or  any  terms  or  condition  of  employment 


104  X((lio)ifil  Fj(i})f)r  J?(']afio}is  Board  vs. 

aftaiiisl  any  (.'iii]>l()y('('  hccause  of  membership  in  or 
activity  (Hi  belialf  of  any  sueli  la])or  organization. 

CANNOT\  MANUFACTURING 
CORPORATION, 

By  

Representative,  Title. 

CANNON  ELECTRIC 
DEVELOPMENT  COMPANY, 

By  

Representative,  Title. 

Dated 

Note:  Any  of  tlie  above-named  employees  pres-   I 
ently   serving   in  the  armed  forces  of  the  United 
States  will  ])e  offered  full  reinstatement  upon  appli- 
cation in  accordance  with  the  Selective  Service  Act 
after  discharge  from  the  armed  forces. 

Tliis  notice  must  remain  posted  for  60  days  from 
the  date  lierc'of,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 

(Affidavit  of  Service  by  Mail  attached.) 

(Return  Postal  Receipts  attached.) 
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Ex('('])tioiis  of  Cannon  Manufacturing'  Corporation 
and  James  H.  Cannon,  an  Individual  Doing 
Business  as  Cannon  Electric  Development  Com- 
pany, Respondents,  to  Proposed  Findings  of 
Fact,  Proposed  Conclusions  of  Law  and  Pro- 
posed Order. 

*         7f         *  * 

EXCEPTION  No.  31 

This  exce})tion  goes  to  the  entire  order  beginning 
near  the  bottom  of  page  33  and  running  through  to 
the  bottom  of  i^age  35  and  to  each  and  every  para- 
graph therein  v^dth  the  exception  of  the  last  full 
])aragTaph  on  page  35  having  to  do  with  Grus  Palm, 
Louis  Tournie  and  Louis  la  Guerre  Drouet,  but 
which  paragraphs  are  not  specifically  set  out  herein, 
it  being  furtlier  contended  by  the  respondents  that 
the  ''cease  and  desist"  purpose  of  said  order  (l.(a) 
to  (e))  are  unnecessary  for  the  reason  that  re- 
spondents have  never  at  any  time  as  disclosed  by 
this  record  (^ngaged  in  such  practices  from  which 
they  are  ordered  to  cease  and  desist. 

Dated  at  Los  Angeles,  California,  September  6, 
1946. 

/s/  DAVID  H.  CANNON, 

Attorney  for  Respondents. 
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Ill  tlic  United  States  Court  of  Ai)])eals 
for  the  Ninth  Circuit 

12142 

iXATlOXAI.  LAP>OK  RELATIONS  BOARD, 

Petitioner, 

V. 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual,  do- 
ing- lousiness  as  CANNON  ELECTRIC  DE- 
VELOPMENT COMPANY, 

Respondents. 

PETITION  FOR  ENFORCEMENT  OF  AN  OR-  \ 
DER  OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

To  the  Honorabk^,  the  Jud.s^es  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

Tlie  National  Labor  Relations  Board,  pursuant  to 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  i:56,  29  U.S.C.A.,  Supp.  July  1947,  Sees.  151,  et 
seq.),  hereinafter  called  the  Act,  respectfully  peti- 
tions this  Court  for  the  enforcement  of  its  order 
ao^ainst  respondent,  Cannon  Manufacturing  Cor- 
j)oration,  and  its  officers,  agents,  successors  and  as- 
signs, and  James  H.  Cannon,  an  individual  doing 
business  as  the  Cannon  Electric  Development  Com- 
pany, Los  Angeles,  California,  and  his  agents,  sue- 
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ccssors  and  assigns.  The  consolidated  proceeding  re- 
sulting in  said  order  is  known  upon  the  records  of 
file  Hoard  as  '^Tn  the  Matter  of  Cannon  Manufac- 
turing Corporation  and  James  H.  Cannon,  an  in- 
dividual, doing  business  as  Cannon  Electric  Develop- 
nient  Company  and  International  Association  of 
Machinists,  Lodge  311,  Case  No.  21-C-2428,"  and 
''In  the  Matter  of  Cannon  Manufacturing  Cory^ora- 
tion  and  James  H.  Cannon,  an  individual  doing 
l)usiness  as  Cannon  Electric  Development  Company 
and  United  Electrical,  Radio  &  Machine  Workers 
of  America,  CIL,  Case  No.  21-C-2474." 

In  support  of  this  petition  the  Board  respectfully 

shows : 

(1)  Respondents  are  engaged  in  business  in  the 
State  of  California,  within  this  judicial  circuit 
where  the  unfair  labor  practices  occurred.  This 
Court  therefore  has  jurisdiction  of  this  petition  by 
virtue  of  Section  10  (e)  of  the  National  Labor  Re- 
lations Act,  as  amended. 

(2)  U])on  all  proceedings  had  in  said  matter  be- 
fore the  Board,  as  more  fully  shown  by  the  entire 
record  thereof  certified  by  the  Board  and  filed  with 
this  Court  herein,  to  which  reference  is  hereby  made, 
the  Board  on  December  16,  1946,  duly  stated  its 
findings  of  fact,  conclusions  of  law,  and  issued  an 
order  directed  to  the  respondent  Cannon  Manufac- 
turing Corporation,  and  its  officers,  agents,  suc- 
cessors and  assigns,  and  respondent  James  H.  Can- 
non, an  individual  doing  business  as  the  Cannon 
Electric  Development  Company,  and  his  agents,  sue- 
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cessors  and  assigns.  So  niucli  of  tlic  aloi-csaid  ordei' 
as  Tclates  t(^  tliis  proceed iiiLi'  ])vovid(*s  as  follows: 

ORDER 

r])(»ii  tlio  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  Cannon  Manufacturing- 
Corporation,  and  its  officers,  agents,  successors  and 
assigns,  and  James  H.  Cannon,  an  individual  doing 
business  as  the  Cannon  Electric  Development  Com- 
pany, Los  Angeles,  California,  and  his  agents,  suc- 
cessors and  assigns,  shall: 

1.    Cease  and  desist  from: 

(a)  Dominating  or  interfering  with  the  adminis- 
tration of  the  Contact  Committee,  by  Avhatever  name 
it  may  be  known,  or  of  the  Cannon  Employees'  x\s- 
sociation,  or  the  formation  or  administration  of  any 
other  labor  organization  of  their  employees,  and 
from  contributing  financial  or  other  support  to  the 
('Ontact  Committee  or  the  Cannon  Employees'  As- 
sociation, ()]•  to  any  other  labor  organization  of  their 
('m])loyees; 

(1))  Recognizing  the  Cannon  Employees'  Asso- 
ciation, or  any  successor  thereto,  as  the  representa- 
ti\('  of  any  of  their  employees  for  the  purpose  of 
dealing  with  the  respondents  concerning  grievances, 
labor  disy)utes,  wages,  rates  of  pay,  hours  of  employ- 
ment, or  other  conditions  of  emplojmient; 

(c)  Giving  effect  to  any  and  all  contracts  with 
file  Cannon  Employees'  Association,  or  to  sup])le- 
iiiciits  thereto,  or  modifications  thereof,  or  any  su- 
perseding agi'eements; 
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(d)  Encouraging  membership  in  the  Cannon  Em- 
ployee's Association,  or  any  other  labor  organiza- 
tion of  their  employees,  and  discouraging  member- 
ship in  United  Electrical,  Radio  &  Machine  Work- 
ers of  America,  affiliated  with  the  Congress  of  In- 
dustrial Organizations,  or  International  Association 
of  Machinists,  Lodge  311,  unaffiliated,  or  any  other 
laljor  organizations  of  their  employees,  by  discharg- 
ing or  refusing  to  reinstate  any  of  their  employees, 
or  by  discriminating  in  any  other  manner  in  regard 
to  their  hire  or  tenure  of  employment,  or  any  term 
or  condition  of  their  employment; 

(e)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  their  employees  in  the  ex- 
ercise of  the  right  to  self-organization,  to  form  labor 
organizations,  to  join  or  assist  United  Electrical, 
Radio  &  Machine  Workers  of  America  or  Interna- 
tional Association  of  Machinists,  Local  311,  or  any 
other  labor  organization,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  (^ngag(^  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  pro- 
tection, as  guaranteed  in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Actr 


'  The  Boai'd  expressly  reserves  the  right  to  modify 
the  hack-pay  and  reinstatement  provisions  of  this 
order  if  made  necessary  by  a  change  of  conditions  in 
the  future,  and  to  make  such  supplements  thereto  as 
may  hereafter  become  necessary  in  order  to  define 
or  clarify  their  application  to  a  specific  set  of  cir- 
cumstances not  now  apparent. 
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(a)  W'itlidinw  .•nid  witliliold  all  recognition  f'Toiii 
the  Cainion  Employees'  Association,  as  the  repre- 
sentative of  any  of  their  employees  for  the  puri)Ose 
of  dealing'  witli  the  respondents  concerning  ginev- 
ances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment  or  other  conditions  of  employment  and 
completely  disestablish  that  organization  as  such 
representative ; 

(b)  Refrain  from  recognizing  the  Contact  Com- 
mittee, by  whatever  name  it  may  be  known,  as  the 
collective  bargaining  representative  of  any  of  their 
employees,  in  the  event  that  organization  should 
ever  return  to  active  existence; 

(c)  Reimburse  all  employees,  whose  dues  in  the 
Cannon  Employees'  Association  were  checked  off 
by  the  respondents,  for  the  amounts  thus  deducted 
from  their  wages  since  February  15,  1945 ; 

(d)  Offer  to  Alvin  L.  George,  Clarence  Joseph 
Armant,  Joan  Lawrence,  Erma  A.  Evenstad,  Vivian 
Mary  Sullivan,  Monna  Monnette  Nye,  Ada  Lish, 
Eloise  Hunt,  Clarence  William  Youngberg,  Jr.,  and 
Herbert  H.  Caffarel,  immediate  and  full  reinstate- 
ment to  their  former  or  substantial  equivalent  posi- 
tions,^ without  prejudice  to  their  seniority  or  other 
rights  and  privileges; 


^  In  accordance  wdth  the  Board's  consistent  intc^r- 
pretation  of  the  term,  the  expression  ''former  or 
substantially  equivalent  position"  is  intended  to 
iiicaii  "former  position  wherever  ])ossil)le,  but  if 
such  position  is  no  longer  in  existence,  then  to  a 
substantially  ('([uivalent  position."  See  Matter  of 
The  Chase  National  Bank  of  the  City  of  New  York, 
San  Jnan,  Puci'to  Rico  P>ranch,  (if)  N.L.R.ll  827. 
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((')  OffcT  to  Florence  Maynard  immediate  and 
full  reinstatement  to  her  former  or  a  substantially 
ecjuivalent  position,  in  the  manner  set  forth  in  the 
proposed  findings  attached  hereto,  in  the  section  en- 
titled "The  remedy"; 

(f)  Make  whole  Alvin  L.  George  for  any  loss  of 
pay  he  may  have  suffered  by  reason  of  the  respond- 
ents '  discrimination  against  him,  by  payment  to  him 
of  a  sum  of  UK^uey  equal  to  the  amount  which  he 
normally  would  have  earned  as  wages  during  th(^ 
period  from  September  26  to  October  15,  1942,  when 
charges  filed  on  his  behalf  were  withdrawn  and 
from  January  16,  1945,  to  the  date  of  the  respond- 
ents' offer  of  reinstatement,  less  his  net  earnings"' 
during  these  periods ; 

(g)  Make  whole  Clarence  Joseph  Armant  for 
any  loss  of  pay  he  may  have  suffered  by  reason  of 
the  respondents'  discrimination  against  him,  by  pay- 
ment to  him  of  a  sum  of  money  equal  to  the  amount 
which  he  normally  would  have  earned  as  wages  dur- 
ing tile  period  from  the  date  of  his  discharge  to  Oc- 
tober  15,   1942,   when  charges  filed   on  his   behalf 


'By  ''net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room,  and  board, 
incurred  by  an  employee  in  connection  with  obtain- 
ing work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent  neces- 
sity of  his  seeking  employment  elsewhere.  See  Mat- 
ter of  Crossett  Lumber  Company,  8  NJ^.R.B.  440. 
Monies  received  for  work  performed  upon  Federal, 
State,  county,  municipal,  or  other  work-relief  proj- 
ects shall  be  considered  as  earnings.  See  Republic 
St<^el  Corporation  v.  N.L.R.B.,  311  U.  S.  7. 


IJ 


Xational  Labor  Relations  Board  vs. 


wcro  witlidrawii,  and  from  January  16,  1945,  to  the 
(late  of  ihr  T(>spnndonts'  offer  of  reinstatomont,  loss 
Ills  net  cai-nin.us  durinu,-  those  periods; 

(li)  Make  whole  Joan  Lawrence,  Erma  A.  Even- 
stad,  ViA'ian  Maiy  Sullivan,  Monna  Monnette  Nye, 
Ada  Lish,  Eloise  Hunt,  and  Clarence  William 
V(»iniL';l)('i-i;-,  Jr.,  for  any  loss  of  pay  which  they  may 
have  suffered  by  reason  of  the  respondents'  discrim- 
ination a.u'ainst  them,  by  pajonent  to  each  of  them 
of  a  sum  of  money  ecjual  to  the  amount  which  each 
normally  would  have  earned  as  wages  from  the  date 
on  which  charges  were  filed  on  their  behalf  to  the 
date  of  the  respondents'  offer  of  reinstatement,  less 
the  net  earnings  of  each  during  such  period; 

(i)  Make  whole  Florence  Maynard  for  any  loss 
of  pay  she  may  have  suffered  or  may  suffer  by 
reason  of  the  respondents'  discrimination  against 
her,  by  payment  to  her  of  a  sum  of  money  deter- 
mined in  the  manner  set  forth  in  the  proposed  find- 
ings attached  hereto,  in  the  section  entitled  ''The 
remedy"; 

(j)  Make  whole  Herbert  H.  Caffarel  for  any  loss 
of  pay  he  may  have  suffered  by  reason  of  the  re- 
spondents' discrimination  against  him,  by  payment 
to  him  of  a  sum  of  money  equal  to  the  amount  w^hich 
he  normally  would  have  earned  as  wages  from  July 
29,  1944,  the  date  of  his  discriminatory  discharge, 
to  the  date  of  the  respondents'  offer  of  reinstate- 
ment, less  his  net  earnings  during  this  period; 

(k)  Post  at  their  plants  in  Los  Angeles,  Cali- 
fornia, copies  of  notice  attached  to  the  Proposed 
Findings  of  Fact,  Proposed  Conclusions  of  Law  and 
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l*i'0})osed  Order,  marked  '' Appendix  A."^  Copies 
of  said  notice,  to  be  furnished  by  the  Regional  Di- 
rector for  the  Twenty-first  Region,  shall,  after  be- 
ing duly  signed  by  the  respondents'  representatives, 
be  posted  by  the  respondents  immediately  upon  re- 
ceipt thereof,  and  maintained  by  them  for  sixty  (60) 
consecutive  days  thereafter,  in  conspicuous  places, 
including  all  places  where  notices  to  employees  are 
customarily  posted.  Reasonable  steps  shall  be  taken 
by  the  respondents  to  insure  that  said  notices  are 
not  altered,  defaced,  or  covered  by  any  other  ma- 
terial ; 

( 1 )  Notify  the  Regional  Director  for  the  Twenty- 
first  Region  in  writing  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  respondents 
ha^■c^  taken  to  comply  herewith. 

(3)  On  December  16,  1946,  the  Board's  Decision 
and  Order  was  served  upon  respondents  by  sendmg 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  respondents'  counsel. 

(4)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is  cer- 
tifying and  filing  with  this  Court  a  transcript  of  the 
entire  record  of  the  consolidated  proceeding  before 
the  Board,  including  the  pleadings,  testimony  and 
evidence,  findings  of  fact,  conclusions  of  law,  and 
oi'der  of  the  Board. 


'■  In  the  event  this  order  is  enforced  by  decree  of 
a  Circuit  Court  of  Appeals,  there  shall  be  inserted, 
before  the  words  ''A  Decision  and  Order,"  the 
words:  "A  Decree  of  the  United  States  Circuit 
Court  of  Appeals  Enforcing." 
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Wlicrcroic,  tlic  l^oard  j)ia>s  fliis  HoiioTa])!!'  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
tTanscri])t  to  l)e  served  upon  respondents  and  that 
this  Court  take  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein  and  make  and 
(Miter  upon  the  pleadings,  testimony  and  evidence, 
and  the  proceedings  set  forth  in  the  transcript  and 
upon  the  so  much  of  the  order  made  thereupon  as 
set  for  til  in  paragraph  (2)  hereof,  a  decree  enforc- 
ing in  whole  said  order  of  the  Board,  and  requiring 
respondent  Cannon  Manufacturing  Corporation,  and 
its  officers,  agents,  successors  and  assigns,  and  James 
H.  Cannon,  an  individual  doing  business  as  the 
Cannon  Electric  Development  Company,  and  his 
agents,  successors  and  assigns,  to  comply  therewith. 
The  Board  further  prays  that  this  Honorable  Court, 
in  enforcing  said  order,  shall  provide  that  the  afore- 
mentioned notice  to  be  posted  by  respondents,  shall 
specifically  recite  that  the  Board  ^s  order  has  been 
enforced  by  a  decree  of  this  Court  so  that  the  in- 
troductory clause  of  the  notice  shall  read  as  fol- 
lows: "Appendix  A,  Notice  to  All  Employees,  Pur- 
suant to  a  decree  of  the  United  States  Court  of 
Appeals  enforcing  an  order  of  the  National  Labor 
Relations  Board  and  in  order  to  effectuate  the  poli- 
cies of  the  National  Labor  Relations  Act,  as 
amended,  we  hereby  notify  our  employees  that." 

NATIONAL  LABOR  RELATIONS  BOARD, 

/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

Dated  at  Washington,  D.  C,  this  24th  day  of  De- 
cember, 1948. 
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District  of  Columbia — ss: 

A.  Norman  Somers,  being  first  duly  sworn,  states 
that  he  is  Assistant  General  Counsel  of  the  National 
Labor  Relations  Board,  petitioner  herein,  and  that 
he  is  authorized  to  and  does  make  this  verification  in 
behalf  of  said  Board;  that  he  has  read  the  forego- 
ing petition  and  has  knowledge  of  the  contents 
theieof ;  and  that  the  statements  made  therein  are 
true  to  the  best  of  his  knowledge,  information  and 
belief. 

/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  December,  1948. 

(Seal)  /s/  ROSE  MARY  FILIPOWICZ, 

Notary  Public,  District  of  Colimibia. 

My  Commission  Expires  March  15,  1953. 

[Endorsed]:  Filed  December  31,  1948.  Paul  P. 
O'Brien,  Clerk. 
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riiitt'd  states  of  America — ss: 

'I  lie  President  of  the  United  States  of  America: 

To  Cannon  Manufacturing'  Corporation  and  James 
H.  Cannon,  d/b/a/  Cannon  Electric  Development 
Co.,  3209  Humboldt  St.,  Los  Angeles,  Calif.; 
Cannon  Employees  Association,  215  W.  Ave.,  33 
Los  Angeles,  Calif. ;  United  Electrical,  Radio  & 
Machine  Workers  of  America,  CIO,  Att:  Judy 
Dunks,  5851  S.  Avalon  Blvd.,  Los  Angeles,  Cal., 
and  International  Ass'n  of  Machinists,  Lodge 
311,  AFL,  421  Van  Nuys  Bldg.,  Los  Angeles, 
Calif. 

Greeting : 

Pursuant  to  the  provisions  of  Subdivision  (e)  of 
Section  160,  U.S.C.A.  Title  29  (National  Labor  Re- 
lations Board  Act,  Section  10(e)  ),  you  and  each 
of  you  are  hereby  notified  that  on  the  31st  day  of 
December,  1948,  a  petition  of  the  National  Labor 
Relations  Board  for  enforcment  of  its  order  cen- 
tered on  December  16,  1946,  in  a  proceeding  known 
ui)on  the  records  of  the  said  Board  as 

"In  the  Matter  of  Cannon  Manufacturing 
Corp.,  and  James  H.  Cannon,  an  individual, 
d/b/a  Cannon  Electric  Development  Co.,  and 
International  Ass'n  of  Machinists,  Lodge  311, 
Case  No.  21-C-2428,  and  In  the  Matter  of  Can- 
non Manufacturing  Corp.,  and  James  H.  Can- 
non,   an    individual,    d/Va/    Cannon   Electric 
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Devclopnicnt  Co.,  and  United  Electrical,  Radio 
&  Mad  line  Workers  of  America,  CIO,  Case 
No.  21-C-2474," 

and  for  entry  of  a  decree  by  the  United  States  Court 
of  Ap])eals  for  the  Ninth  Circuit,  was  filed  in  the 
said  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  copy  of  which  said  petition  is  attached 
hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Court  of  Appeals  for  the  Ninth 
Circuit  will  enter  such  decree  as  it  deems  just  and 
])roper  in  the  premises. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  the  31st  day  of  De- 
ceml)er  in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  forty-eight. 

(Seal)         /s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

(Return  of  Service  of  Writs  attached.) 

[Endorsed] :  Filed  Jan.  13, 1949.  Paul  P.  O'Brien, 
Clerk. 
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United  States  of  America — ss: 

The  President  of  the  United  States  of  America: 

To  Cannon  ]Maniitacturing  Corporation  and  James 
H.  Cannon,  d/lVa/  Cannon  Electric  Develop- 
ment Co.,  3209  Ilnmboldt  St.,  Los  Angeles, 
Calif.;  Cannon  Employees  Association,  215  W. 
Ave.,  33  Los  Angeles,  Calif.;  United  Electrical, 
Radio  &  Machine  Workers  of  America,  CIO, 
Att.  Judy  Dunks,  5851  S.  Avalon  Blvd.,  Los  An- 
geles, Cal.,  and  International  Ass'n  of  Machin- 
ists, Lodge  311,  AFL,  421  Van  Nuys  Bldg.,  Los 
Angeles,  Calif., 

Greeting : 

Pursuant  to  the  provisions  of  Subdivision  (e)  of 
Section  160,  U.S.C.A.  Title  29  (National  Labor  Re- 
lations Board  Act,  Section  10(e)  ),  you  and  each 
of  you  are  hereby  notified  that  on  the  31st  day  of 
December,  1948,  a  petition  of  the  National  Labor 
Relations  Board  for  enforcment  of  its  order  en- 
tered on  December  16,  1946,  in  a  proceeding  known 
upon  the  records  of  the  said  Board  as 

''In  the  Matter  of  Cannon  Manufacturing 
Corp.,  and  James  H.  Cannon,  an  individual, 
d/b/a/  Cannon  Electric  Development  Co.,  and 
International  Ass'n  of  Machinists,  Lodge  311, 
Case  No.  21-C-2428,  and  In  the  Matter  of  Can- 
non Manufacturing  Corp.,  and  James  H.  Can- 
non, an  individual,  dA>/a/  Cannon  Electric  De- 
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veloi)in('Tit  Co.,  and  United  Electrical,  Radio  <fc 
Machine  Workers  of  America,  CIO,  Case  No. 
21-C-2474,'' 

and  for  entry  of  a  decree  by  the  United  States  Court 
of  Ap})eals  for  the  Ninth  Circuit,  was  filed  in  the 
said  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  copy  of  which  said  petition  is  attached 
hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Court  of  Appeals  for  the  Ninth 
Circuit  will  enter  such  decree  as  it  deems  just  and 
proper  in  the  premises. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  this  31st  day  of  De- 
cember in  the  year  of  our  Lord  one  thousand,  nine 
hundred  and  forty-eight. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

(Return  Service  of  Writ  attached.) 

[Endorsed] :  Filed  Jan.  1,  1949.  Paul  P.  O'Brien, 

Clerk. 
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Til  tile  ITiiited  States  Court  of  Appeals 
for  tlie  Ninth  Circuit 

No.  12142 

NATION Al.  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual,  doing 
business  as  CANNON  ELECTRIC  DEVELOP- 
MENT COMPANY, 

Respondents. 

PETITION  FOR  ENFORCEMENT  OF  AN  OR- 
DER OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act,  as  amended 
(61  Stat.  136,  29  U.S.C.A.,  Supp.  July  1947,  Sees. 
151,  et  seq.),  hereinafter  called  the  Act,  respectfully 
l)etitions  this  Court  for  the  enforcement  of  its  order 
against  respondent.  Cannon  Manufacturing  Cor- 
poration, and  its  officers,  agents,  successors  and  as- 
signs, and  James  H.  Cannon,  an  individual  doing 
])usiness  as  the  Camion  Electric  Development  Com- 
pany, Los  Angeles,  California,  and  his  agents,  suc- 
cessors and  assigns.  The  consolidated  proceeding  re- 
sulting in  said  order  is  known  upon  the  records  of 
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the  Board  as  ''In  tho  Matter  of  Cannon  Manufac- 
turing- Corporation  and  James  H,  Cannon,  an  in- 
dividual, doino-  ])usiness  as  Cannon  Electric  De- 
\'elo[)inent  Company  and  International  Association 
of  Machinists,  Lodge  311,  Case  No.  21-C-2428,"  and 
"In  the  Matter  of  Cannon  Manufacturing  Corpora- 
tion and  James  H.  Cannon,  an  individual  doing 
business  as  Cannon  Electric  Development  Company 
and  United  Electrical,  Radio  &  Machine  Workers 
of  America,  CIO,  Case  No.  21-C-2474." 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondents  are  engaged  in  business  in  the 
State  of  California,  within  this  judicial  circuit 
where  the  unfair  labor  practices  occurred.  This 
Court  therefore  has  jurisdiction  of  this  petition  by 
virtue  of  Section  10  (e)  of  the  National  Labor  Re- 
lations Act,  as  amended. 

(2)  Upon  all  proceedings  had  in  said  matter 
l)efore  the  Board,  as  more  fully  shown  by  the  entire 
I'ecord  thereof  certified  by  the  Board  and  filed 
with  this  Court  herein,  to  which  reference  is  hereby 
made,  the  Board  on  December  16,  1946,  duly  stated 
its  findings  of  fact,  conclusions  of  law,  and  issued 
an  order  directed  to  the  respondent  Cannon  Manu- 
facturing Corporation,  and  its  officers,  agents,  suc- 
cessors and  assigns,  and  respondent  James  H.  Can- 
non, an  individual  doing  business  as  the  Cannon 
Electric  Development  Company,  and  his  agents, 
successors  and  assigns.   So  much  of  the  aforesaid 
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Older  as  relates  to  this  pvocecding  provides  as  fol- 
lows: 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  Cannon  Manufacturing 
Corporation,  and  its  officers,  agents,  successors  and 
assigns,  and  James  H.  Cannon,  an  individual  doing 
business  as  the  Cannon  Electric  Development  Com- 
pany, Los  Angeles,  California,  and  his  agents,  suc- 
cessors and  assigns,  shall : 

1.    Cease  and  desist  from: 

(a)  Dominating  or  interfering  with  the  admin- 
istration of  the  Contract  Committee,  by  whatever 
name  it  may  be  known,  or  of  the  Cannon  Employees' 
Association,  or  the  formation  or  administration  of 
any  other  labor  organization  of  their  employees, 
and  from  contributing  financial  or  other  support  to 
tlie  Contact  Committee  or  the  Cannon  Employees' 
Association,  or  to  any  other  labor  organization  of 
tlieir  employees; 

(b)  Recognizing  the  Camion  Employees'  Asso- 
ciation, or  any  successor  thereto,  as  the  representa- 
tive of  any  of  their  employees  for  the  purpose  of 
dealing  with  the  respondents  concerning  grievances, 
labor  disputes,  wages,  rates  of  pay,  hours  of  em- 
])loynient,  or  other  conditions  of  employment; 

{(■)  (living  eifect  to  any  and  all  contracts  with 
tile  Cannon  Employees'  Association,  or  to  supple- 
ments thereto,  or  modifications  thereof,  or  any  su-j 
perseding  agreements ; 
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(d)  Encouraging  membership  in  the  Cannon  Em- 
])loyee's  Association,  or  any  other  labor  organiza- 
tion of  their  emj)loyees,  and  discouraging  member- 
sliip  in  ITnited  P]l(K'trical,  Radio  &  Machine  Work- 
(^Ts  of  Am(>rica,  affiliated  with  the  Congress  of 
Industrial  Organizations,  or  International  Associa- 
tion of  Machinists,  Lodge  311,  unaffiliated,  or  any 
other  labor  organizations  of  their  employees,  by 
discharging  or  refusing  to  reinstate  any  of  their 
employees,  or  by  discriminating  in  any  other  man- 
ner in  regard  to  their  hire  or  tenure  of  employment, 
or  any  term  or  condition  of  their  employment ; 

(e)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  their  employees  in  the  exer- 
cise of  the  right  to  self -organization,  to  form  labor 
organizations,  to  join  or  assist  United  Electrical, 
Radio  &  Machine  Workers  of  America  or  Interna- 
tional Association  of  Machinists,  Local  311,  or  any 
other  labor  organization,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  pro- 
tection, as  guaranteed  in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Actr 


'  The  Board  ex])ress]y  reserves  the  right  to  modify 
the  l)ack-pay  and  reinstatement  provisions  of  this 
oi'der  if  made  necessary  b}^  a  change  of  conditions  in 
the  future,  and  to  make  such  supplements  thereto  as 
may  hereafter  l:)ecome  necessary  in  order  to  define 
or  clarify  their  application  to  a  specific  set  of  cir- 
cumstances not  now  apparent. 
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(a)  Witlidraw  and  withhold  all  recognition  from 
the  Criiinoii  Employcos'  Association,  as  the  repre- 
s(Mitative  of  any  of  their  employees  for  the  purpose 
of  dealing  with  the  respondents  concerning  griev- 
ances, labor  disputes,  wages,  rates  of  pay,  hours  of 
employment  or  other  conditions  of  employment  and 
completely  disestablish  that  organization  as  sucli 
representative ; 

(b)  Refrain  from  recognizing  the  Contact  Com- 
mittee, by  whatever  name  it  may  be  known,  as  the 
collective  bargaining  representative  of  any  of  their 
employees,  in  the  event  that  organization  should 
ever  return  to  active  existence; 

(c)  Reimburse  all  employees,  whose  dues  in  the 
Cannon  Employees'  Association  were  checked  oif 
by  the  respondents,  for  the  amounts  thus  deducted 
from  their  wages  since  February  15,  1945; 

(d)  Offer  to  Alvin  L.  Greorge,  Clarence  Joseph 
Armant,  Joan  Lawrence,  Erma  A.  Evenstad,  Vivian 
Mary  Sullivan;  Monna  Monnette  Nye,  Ada  Lish, 
Eloisc  Hunt,  Clarence  William  Youngberg,  Jr.,  and 
Herbert  H.  Caffarel,  immediate  and  full  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,'  without  prejudice  to  their  seniority  or 
otlicr  rights  and  privileges; 


In  accordanc(^  with  the  Board's  consistent  inter- 
pretation of  the  term,  the  ex])ressioii  "foi-incr  or 
substantially  equivalent  position"  is  intended  to 
mean  "former  ]wsition  wherever  ])ossibl(',  but  if 
such  position  is  no  longer  in  existence,  then  to  a 
snbstantiallv  ('(juivalent  y)osition."  kScc  Matter  of 
'Fhe  Chase  is^ntional  ]^>ank  of  the  Citv  of  New  York. 
San  Jnan,  Pn(>rto  Rico  Branch,  bf)  N.L.R.B.  827. 
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(e)  OffVr  to  Florence  Maynard  iiiiinediate  and 
full  I'einstatement  to  her  former  or  a  substantially 
('(juivalent  i)osition,  in  the  manner  set  forth  in  the 
])roposed  findings  attached  hereto,  in  the  section 
entitled  "The  remedy"; 

(f)  Make  whole  Alvin  Ij.  George  for  any  loss  of 
pay  he  may  have  suffered  by  reason  of  the  resfjond- 
ents '  discrimination  against  him,  by  payment  to  him 
of  a  sum  of  money  equal  to  the  amount  which  he 
normally  would  have  earned  as  wages  during  the 
period  from  September  26  to  October  15,  1942,  when 
charges  filed  on  his  behalf  were  withdrawn  and  from 
January  16,  1945,  to  the  date  of  the  respondents' 
offer  of  reinstatement,  less  his  net  earnings*  during 
these  periods; 

(g)  Make  whole  Clarence  Joseph  Armant  for 
any  loss  of  pay  he  may  have  suffered  by  reason  of 
the  respondents'  discrimination  against  him,  by 
pa3^ment  to  him  of  a  sum  of  money  equal  to  the 
amount  which  he  normally  would  have  earned  as 
wages  during  the  period  from  the  date  of  his  dis- 
charge to  October  15,  1942,  when  charges  filed  on 


'  By  ' '  net  earnings ' '  is  meant  earnings  less  ex- 
|)enses,  such  as  for  ti-ansportation,  room,  and  board, 
incurred  by  an  employee  in  connection  with  obtain- 
ing work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent  neces- 
sity of  his  seeking  emplo3mient  elsewdiere.  See  Mat- 
ter of  Crossett  Lumber  Company,  8  N.L.R.B.  440. 
Monies  received  for  work  performed  ujion  Federal, 
State,  county,  municipal,  or  other  work-relief  proj- 
ects shall  be  considered  as  earnings.  See  Republic 
Steel  Corporation  v.  N.L.R.B.,  311  U.  S.  7. 
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liis  l)cli;iir  wvvi'  witlidvawii,  and  from  January  16, 
194.'),  tu  tlic  date  of  the  respondents'  offer  of  rein- 
statement, less   Ills  net  earnings  during  these   pe- 

( li )  Make  whole  Joan  Lawrence,  Erma  A.  Even- 
stad,  Vivian  Mary  Sullivan,  Monna  Monnette  Nye, 
Ada  Lish,  Eloise  Hunt,  and  Clarence  William 
Youngberg,  Jr.,  for  any  loss  of  pay  which  they 
may  have  suffered  by  reason  of  the  respondents' 
discrimination  against  them,  by  payment  to  each 
of  them  of  a  sum  of  money  equal  to  the  amount 
which  each  normally  would  have  earned  as  wages 
from  the  date  on  which  charges  were  filed  on  their 
behalf  to  the  date  of  the  respondents'  offer  of  rein- 
statement, less  the  net  earnings  of  each  during  such 
|)eriod; 

(i)  Make  whole  Florence  Maynard  for  any  loss 
of  pay  she  may  have  suffered  or  may  suffer  by  rea- 
son of  the  respondents'  discrimination  against  her, 
hy  ])ayment  to  her  of  a  sum  of  money  determined 
ill  the  manner  set  forth  in  the  proposed  findings 
attached  hereto,  in  the  section  entitled  "The  rem- 
edy";   ' 

(,i)  Make  whole  Herbert  H.  Caffarel  for  any 
loss  of  ])ay  he  may  have  suffered  by  reason  of  the 
res])ondents'  discrimination  against  him,  by  pay- 
ment to  him  of  a  sum  of  money  equal  to  the  amount 
wliicli  lie  normally  would  have  earned  as  wages 
ffoiii  July  29,  1944,  the  date  of  his  discriminatory 
discharge,  to  the  datc^  of  the  respondents'  offer  of 
rcinstatenicnt,  less  his  net  earnings  during  this 
])('riod; 
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(k)  Post  at  their  plants  in  Los  Angeles,  Cali- 
loriiia,  copies  of  notice  attached  to  the  Proi)OSP(l 
Findings  of  Fact,  Proposed  Conclusions  of  Law 
and  Proposed  Order,  marked  "Appendix  A.'" 
Copies  of  said  notice,  to  be  furnished  by  the  Re- 
gional Director  for  the  Twenty-first  Region,  shall 
after  being  duly  signed  by  the  respondents'  repre- 
sentatives, be  posted  by  the  respondents  immediately 
upon  receipt  thereof,  and  maintained  by  them  for 
sixty  (60)  consecutive  days  thereafter,  in  conspicu- 
ous places,  including  all  places  where  notices  to  em- 
])]oyees  are  customarily  posted.  Reasonable  steps 
shall  be  taken  by  the  respondents  to  insure  that 
said  notices  are  not  altered,  defaced,  or  covered  by 
any  other  material; 

(1)  Notify  the  Regional  Director  for  the  Twenty- 
first  Region  in  writing  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  respondents 
have  taken  to  comply  herewith. 

(3)  On  December  16,  1946,  the  Board's  Decision 
and  Order  was  served  upon  respondents  by  sending 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  respondents'  coimsel. 

(4)  Pursuant  to  Section  10  (e)  of  the  National 


'  In  the  event  this  order  is  enforced  by  decree  of 
a  Circuit  Court  of  Appeals,  there  shall  be  inserted, 
before  the  words  "A  Decision  and  Order,"  the 
words:  "A  Decree  of  the  United  States  Cii'cuit 
Court  of  Aj^peals  Enforcing." 
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Lahc)!-  Kclations  Act,  as  amoiidcd,  the  Board  is  cer- 
tifying and  filing-  with  this  Court  a  transcript  of 
the  entire  record  of*  the  consolidated  proceeding  })e- 
lore  the  Board,  including  the  pleadings,  testimony 
and  evidence,  findings  of  fact,  conclusions  of  law, 
and  oi'der  of  the  Board. 

Wherefore,  the  Board  prays  this  Honorable  Court 
tliat  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  l)e  served  upon  respondents  and  that 
this  Court  take  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein  and  make  and 
enter  u})on  the  pleadings,  testimony  and  evidence, 
and  the  proceedings  set  forth  in  the  transcript  and 
upon  the  so  much  of  the  order  made  thereupon  as 
set  forth  in  paragraph  (2)  hereof,  a  decree  enforc- 
ing in  wliole  said  order  of  the  Board,  and  requiring 
respondent  Cannon  Manufacturing  Corporation, 
and  its  officers,  agents,  successors  and  assigns,  and 
James  H.  Cannon,  an  individual  doing  business  as 
the  Cannon  Electric  Development  Company,  and 
his  agents,  successors  and  assigns,  to  comply  there- 
with. The  Board  further  prays  that  this  Honorable 
Court,  in  enforcing  said  order,  shall  ])r()vide  that 
the  aforementioned  notice  to  he  ]iosted  by  res])ond- 
ents,  shall  specifically  recite  that  tlie  Board's  order 
has  been  enforced  hy  a  decree  of  this  Court  so  that 
the  introductory  clause  of  the  notice  shall  read  as 
follows:  "Appendix  A,  Notice  to  All  Km])loyees, 
Pursuant  to  a  decree  of  the  Ignited  States  Court  of 
A|)peals  enforcing  an  ordei'  of  the  National  Labor 
Belations  Board  and  in  order  to  effectuate  the  pol- 
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ic'ies    of    tlie    National    Labor    Relations    Act,    as 
anicndcd,  we  licTcby  notify  our  employees  that:" 

NATIONAL  LABOR  RELATIONS 
liOARD 

/s/  A.  NORMAN  SOMERS 

Assistant  General  Counsel 

Dated  at  Washington,  I).  C,  this  24tli  day  of 
December  1948. 

[Endorsed]:  Filed  December  31,  1948.  Paul  P. 
O'Brien,  Clerk. 

District  of  Columbia — ss. 

A.  Norman  Somers,  being  first  duly  sworn,  states 
that  he  is  Assistant  General  Counsel  of  the  National 
Labor  Relations  Board,  petitioner  herein,  and  that 
he  is  authorized  to  and  does  make  this  verification  in 
behalf  of  said  Board ;  that  he  has  read  the  foregoing 
petition  and  has  knowledge  of  the  contents  thereof; 
and  that  the  statements  made  therein  are  true  to  the 
best  of  his  knowledge,  information  and  belief. 

/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  December,  1948. 

(Seal)  /s/  ROSE  MARY  FILIPOWICZ, 

Notary  Public,  District  of  Columbia. 
My  Commission  Expires  March  15,  1953. 
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In  tho  ITnited  States  Court  of  Appeals 
For  the  Ninth  Circuit 

CA  No.  12142 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual  doin^- 
business  as  CANNON  ELECTRIC  DEVELOP- 
MENT COMPANY, 

Respondents. 

ANSWER  OF  RESPONDENTS 

To  The  Honorable  Jud.i^es  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

Conies  now  Cannon  Manufactnrinu-  Corporation 
and  James  H.  Cannon,  an  individual,  doins:  business 
as  Cannon  Electric  Development  Company,  respond- 
ents, and  answerins^  the  Petition  for  Enforcement  of 
an  Order  of  the  National  Labor  Relations  Board 
asserts : 

FIRST  DEFENSE 

The  petition  fails  to  state  a  claim  a.^'ainst  these 
respondents  or  ae:ainst  either  of  them  upon  which 
relief  can  be  srranted. 

SECOND  DEFENSE 

Respondents  admit  the  al legations  contained  in 
paragraphs  (1),  (2),  (3),  and  (4)  of  the  said  peti- 
tion ])ut  allege  that  the  relief  prayed  for  in  said  peti- 
tion should  not  be  granted  by  reason  of  the  fact  that 
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there  w^s  no  substantial  evidence  nor  any  evidence 
offered  or  received  in  the  proceedings  l)efore  the 
Trial  Examiner  or  before  the  National  T.abor  Rela- 
tions Board  to  support  the  said  Order,  part  of  which 
is  set  out  in  paragraph  (2)  of  the  petition  herein,  or 
any  part  thereof. 

THIRD  DEFENSE 

That  said  petition  should  not  be  granted  by  reason 
of  Respondent's  Exceptions  to  said  Order  and  which 
said  Respondents'  Exceptions  are  set  out  as  part  of 
the  Certificate  of  the  National  Labor  Relations 
Board,  dated  December  24,  1948,  and  designated 
therein  as  item  (11)  and  duly  filed  herein,  reference 
to  which  is  specifically  made  and  by  this  reference 
incorporated  herein  and  made  a  part  hereof. 

Wherefore,  these  respondents  pray  that  this  pro- 
ceeding be  dismissed,  that  respondents  be  allowed 
to  go  hence  with  their  costs  and  with  all  other  proper 
relief. 

Dated  February  9,  1949. 

/s/  DAVID  H.  CANNON, 

Attorney  for  Respondents. 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  February  10,  1949.  Paul  P. 
O'Brien,  Clerk. 
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[T\t]v  of  r.  S.  Coiii-t  (»r  ApjK'als  nnd  raiisc] 
STATEMP]NT  OF  POINTS 

Tho  National  Labor  Relations  Board,  petitioner, 
])ursuaiit  to  Rule  19  (6)  of  this  Court  tiles  the  I'ol- 
lowiiiii'  statement  of  points  u])on  wliicli  it  intends  to 
rely  in  tlie  enforcement  proceeding: 

1.  The  Board's  findings  tliat  respondents  vio- 
lated Section  8  (1),  (2),  and  (3)  of  the  National 
Labor  Relations  Act  are  supported  by  substantial 
evidence. 

The  Board's  order  is  valid  and  jiroper  imder  the 
Act. 

/s/  A.  NORMAN  SOMERS, 
Assistant  General   Counsel,   National    Labor   Rela- 
tions Board. 

Dated  at  Washington,  D.  C,  this  24th  day  of 
December  1948. 

[Endorsed] :  Filed  Dec.  31,  1948,  Paul  P.  O'Brien, 
Clerk. 


['Htlc  of  U.  S.  Court  of  Appeals  and  Cause.] 

STIPULATION    TO    DISPENSE    WITH    THE 
PRINTING  OF  CERTAIN  EXHIBITS 

It  is  hereby  stipulated  by  and  between  the  parties 
to  the  above-entitled  action  that  the  following  ex- 
hiliits  designated  as  constituting  part  of  the  record 
before  the  Court  need  not  be  included  in  the  printed 
record  but  will  be  filed  with  the  Clerk  and  may  be 
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considered  by  the  Court  witli  the  same  effect  as  if 
j)riiited: 

Jioard  Exhibits  Nos.   lA-lZ,  28,  29,  30,  32,  34, 
36,  39,  42,  46,  48,  57,  68A,  68K,  68P,  73,  74. 

Respondents'  Exhibits  34,  37,  38A,  38B. 

/s/  A.  NORMAN  SOMERS, 
Assistant  General   Counsel,   National   Ijal)or  Rela- 
tions Board,  Attorney  for  Petitioner. 

Dated  at  Washington,   D.   C,   this  24th  day  of 
December  1948. 

/s/  DAVID  H.  CANNON, 

Attorney  for  Respondents. 

Dated  at  Los  Angeles,  California,  this  4th  day  of 
January,  1949. 

[Endorsed] :  Filed  January  5,  1949. 


[Endorsed]:  No.  12142.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Rela- 
tions Board,  petitioner,  ^s.  Cannon  Manufacturing 
Corporation  and  James  H.  Cannon,  an  individual, 
doing  business  as  Cannon  Electric  Development 
Comi)any,  respondents.  Transcript  of  Record.  Peti- 
tion for  enforcement  of  order  of  the  National  Lal^or 
Relations  Board. 

Filed  December  31,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Before  tlio  National   Lalx)!'  Relations  l>oaT(l 
Twenty-first   Region 

Case  No.  21-C-2428 
In  the  Matter  of 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual,  doin^- 
business  as  CANNON  ELECTRIC  DEVELOP- 
MENT COMPANY 

and 

INTERNATIONAL    ASSOCIATION    OF    MA- 
CHINISTS, LODGE  311,  A.F.L. 

Case  No.  21-C-2474 

CANNON  MANUFACTURING  CORPORATION 
and  JAMES  H.  CANNON,  an  individual,  doing- 
business  as  CANNON  ELECTRIC  DEVELOP- 
MENT COMPANY 

and 

UNITED    ELECTRICAL,    RADIO    AND    MA- 
CHINE AVORKERS  OF  AMERICA,  C.I.O. 
Room   301,   Board  of  Trade   Building-, 
111  West  Seventh  Street, 
Los  Angeles,  California 
Thursday,  May  24,  1945. 

The  above  entitled  matter  came  on  for  hearing, 
l)ursuant  to  notice,  at  10:00  o'clock  a.  m. 

Before:  James  C.  Batten,  Trial  Examiner.  [1*] 
Appearances:   Charles   M.   Ryan,   900   Board   of 
Trade  Building,  111  West  Seventh  Street,  Los  An- 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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,i;eles,  Californiii,  appearing  on  behalf  of  the  Na- 
tional Lal)or  Relations  Board.  David  IT.  Cannon, 
()5()  South  Spring-  Street,  Los  Angeles,  California, 
appearing  on  behalf  of  Cannon  Manufacturing  Cor- 
])oration  and  James  H.  Cannon,  an  individual,  do- 
ing Imsiness  as  Cannon  Electric  Development 
Company.  Judy  Dunks,  5851  South  Avalon  Boule- 
A-ard,  Los  Angeles,  California,  appearing  on  behalf 
of  United  Electrical,  Radio  and  Machine  Workers 

of  America,  C.I.O.   [2] 

*  *  *  * 

Mr.  Ryan:  Mr.  Examiner,  at  this  time  I  ask  the 
reporter  to  mark  for  identification  the  formal 
papers  upon  which  this  proceeding  rests,  marking 
those  papers  as  they  appear  in  the  [4]  formal  file 
chronologically  lettered  1-A  through  1-X,  inclusive. 

(Thereupon,  the  documents  referred  to  were 
marked  Board's  Exhibits  Nos.  1-A  through 
1-X,  inclusive,  for  identification.) 

]\lr.  Ryan:  Those  formal  papers  include  the 
charges,  amended  charges,  complaint,  amended  com- 
plaint, and  second  amended  complaint,  the  ])roof  of 
service  and  the  Board's  order  consolidating  these 

two  cases  for  hearing  in  this  matter.  [5] 

*  *  *  * 

Trial  Examiner  Batten:  I  think  perhaps,  Mr. 
Cannon,  if  you  have  no  objection,  it  may  be,  as  I 
should  have  said  a  minute  ago,  that  any  formal 
papers,  including  those  of  the  respondent,  as  well 
as  the  organizations  involved,  I  would  like  to  have 
made  a  part  of  Board's  Exhibit  1.  That  is  prin- 
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fijially  ^ov  tlie  convonience  of  you  attorneys  later, 
so  tliat  you  will  find  all  the  formal  ])a])eTS  in  one 
exhi))it,  instead  of  scattered  throuiili  tlie  record. 

Ml".  Cannon:     That  is  agreeable. 

Trial  Examiner  Batten:  That  would  tlien  l)e 
Board's  Exhibit  1-Y,  the  answer. 

(Thereupon,  the  document  refei-red  to  was 
marked  Board's  Exhibit  No.  1-Y,  for  identifi- 
cation.) 

Trial  Examiner  Batten :  Tlicn  it  may  be  under- 
stood, Mr.  Cannon,  you  may  have — what,  two  days  i 

Mr.  Cannon :     I  would  like  more,  if  I  may  have  it. 

Trial  Examiner  Batten :     Tliree  days  ? 

Mr.  Cannon :     I  would  like  nntil  Monday. 

Trial  Examiner  Batten:  lentil  Monday  to  file 
an  amended  answer.  [9] 


*  *  *  * 


Mr.  Cannon:  At  this  time  the  Cannon  Manu- 
facturing Corporation  and  Cannon  Electric  Devel- 
opment Company  move  for  a  continuance  on  this 
matter  based  primarily  on  the  fact  the  issues 
have  been  entirely  changed  now  by  the  reason  of 
the  late  filing  of  these  amendments,  these  amended 
charges.  AVe  are  not  prepared  to  meet  them  at  this 
time,  not  having  had  time  to  consider  them  and  not 
knowing  of  their  nature.  That  is  one  motion. 

The  other  motion  is  we  object  to  any  hearing 
on  the  matter  now  on  the  grounds  that  the  persons 
filing  the  complaints  and  issues  framed  in  this  par- 
ticular matter  have  been  passed  upon  with  a  degree 
of  finality  by  the  National  Lal)or  Relations  Board, 
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as  embodied  in  the  affirmative  defense  set  up  in  the 
answei',  and  wliich  T  will  not  read  at  lf'n,2:tli  unless 
I  am  required  to  do  so  by  you. 

Trial  Examiner  Batten:  Well,  naturally,  I  re- 
serve my  decision  on  both  of  those  until  I  have  an 
opportunity  to  read  it.  [11] 

*  -x-     *     * 

Trial  Examiner  Batten :  I  think  we  are  ready  to 
proceed. 

This  morning-  counsel  for  the  resi)ondent  moved 
for  a  continuance  based  upon  the  issues  that  have 
arisen  due  to  th(^  amended  charges  and  the  second 
amended  complaint.  I  have  reviewed  the  formal 
])apers  and  their  motion  is  denied. 

Then,  I  believe  your  second  matter  was  not  in 
the  form  of  a  motion,  but  was  an  objection  to  pro- 
ceeding practically  upon  the  same  basis.  Is  that 
correct,  Mr.  Cannon? 

Mr.  Cannon :  It  is  upon  that  basis  and  also  upon 
the  additional  basis  that  matters  that  have  hereto- 
fore been  adjudicated  by  the  Board  covered  the 
same  issues. 

Trial  Examiner  Batten:  Of  course,  that  would 
be  denied,  very  definitely.  If  that  is  true,  of  course, 
that  would  be  a  matter  of  defense,  and  as  I  see  it, 
it  is  affirmative  defense  and  not  a  matter  for  dis- 
missing upon  motion.  I  suppose  you  are  referring 
to  the  other  proceeding? 

Mr.  Cannon:     Yes. 

Trial  Examiner  Batten:     That  is  denied.  [26] 

*  *  *  * 

Mr.   Rvan:     Mr.   Examiner,  I   do  not  lielieve   I 
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liavc  as  yvt  [31]  offered  llie  foi-nial  ])a])ei's  in  tliis 
proceeding,  and  I  now  do  so  offer  them.  I  offer  the 
formal  papers  which  have  been  heretofore  marked 
for  identification  as  Board's  Exlii])it  1-A  tlirouftli 
1-Y,  incUisive,  as  Board's  Exlii))its  1-A  throui^li 
1-Y  inclusive. 

Trial  Examiner  Batten:     Is  there  any  objection? 

Mr.  Cannon:  No  objections  other  than  originally 
stated  in  my  answer  and  motion. 

Trial  Examiner  Batten:  Those  objections  will 
stand. 

Mr.  Cannon:     Then  there  is  no  objection. 

Trial  Examiner  Batten:  They  will  be  received 
as  Board's  Exhibits  1-A  through  Y,  and  that  in- 
cludes the  answer,  which  will  be  amended  by  Mon- 
day, is  that  correct? 

Mr.  Cannon:     That  is  correct. 

Trial  Examiner  Batten:     They  may  be  received. 

(The  documents  heretofore  marked  as 
Board's  Exhibits  Nos.  1-A  through  1-Y,  for 
identification,  were  received  in  evidence.)  [32] 

*  *  *  * 

Mr.  Ryan:  I  am  proposing  a  stipulation  as  fol- 
lows: That  Cannon  Manufacturing  Corporation  is 
a  California  corporation,  and  James  H.  Cannon  is 
an  individual  doing  business  as  Cannon  Electric 
Development  Company,  and  that  the  tw^o  organiza- 
tions which  I  have  just  mentioned  are  engaged  in 
the  manufacture  of  cable  connections  and  electrical 
specialties  at  a  plant  in  J^os  Angeles,  California. 

Mr.  Cannon:    We  will  stipulate  that,  except  that 
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tlu'  Cannon  Eloctric  Developmont  Company  doos 
not  do  any  manufacturing.  It  engineei'S  and  designs 
equipment. 

Mr.  Ryan :  I  will  agree  to  that  amendment.  That 
during  the  calendar  year  ending  December  31,  1944, 
tlie  company  purchased  materials  in  excess  of  the 
amount  of  $3,000,000.00. 

Trial  Examiner  Batten:  Where  you  talk  of  the 
com]:)  any 

JMr.  Ryan:  I  am  speaking  now  of  the  two  com- 
panies I  have  just  mentioned,  the  Cannon  Manu- 
facturing Corporation  and  James  H,  Cannon  doing 
business  as  Cannon  Electric  Development  Company. 

Trial  Examiner  Batten:  You  are  speaking  now 
of  the  respondents  jointly? 

Mr.  Ryan:  T  am  speaking  of  the  respondents 
jointly. 

Trial  Examiner  Batten:  Let's  haA^e  this  under- 
standing now  so  that  it  will  be  clear  in  the  record. 
When  you  speak  of  the  corporation,  you  are  speak- 
ing of  the  Cannon  Manufacturing  Corporation. 
When  you  speak  of  the  company,  you  are  speaking 
of  tlie  Cannon  Electric  Development  Comj^any,  and 
when  you  speak  of  them  jointly,  you  will  call  them 
T'espondents.  Then  the  record  will  l^e  clear  and  any- 
one else  reading  it  will  understand  it. 

Mr.  Ryan :  That  certain  materials  were  pur- 
chased for  use  in  the  plant  of  the  respondents  and 
that  approximately  $500,000.00  worth  of  said  })ur- 
chases  were  o])tained  from  points  outside  the  State 
of  California. 

^Ir.  Camion :     Just  a  moment.  The  purchases  that 
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you  si)eak  alxjiit,  Mr.  Ryan,  were  pinrlia«('d  outside 
tlir  State  of  Calit'oTuia  by  the  Cannon  Manufactur- 
ing- Corporation,  not  l)y  Cannon  Electric  Develop- 
ment Company. 

Mr.  Ryan:  All  right.  I  will  accept  tliat  amend- 
ment. That  during  tlie  same  period,  that  is  the 
calendar  year  ending  December  31,  1944,  the  re- 
spondent had  gross  sales  of  approximately  $11,- 
000,000.00,  and  approximately  85  per  cent  of  those 
sales  were  made  to  aircraft  companies  having  con- 
tracts Avith  the  United  States  Government.  [34] 

Mr.  Cannon:  We  will  stipulate  that  the  corjx)- 
ration  had  sales  in  excess  of  $11,000,000.00  during 
tliat  period,  but  they  were  not  sold  outside  the 
State  of  California  hy  the  manufacturing  corpo- 
ration. 

Mr.  James  H.  Cannon:  The  corporation  did  not 
have  that  much  sales  and  it  sold  nothing  outside  of 
California.  The  company  is  a  contracting  agency 
and  a  considerable  portion  was  sold  that  way,  and 
the  corporation  didn't  sell  anything  except  to  tlie 
Cannon  Electric  Development  Company. 

Trial  Examiner  Batten:  As  I  understand  tliis, 
everything  which  the  corporation  manufactures  it 
sells  to  the  development  company. 

Mr.  James  H.  Cannon :     For  that  duration  period. 

Trial  Examiner  Batten:  And  the  development 
company  is  the  one  who  makes  the  deliveries. 

Mr.  James  H.  Cannon:  Tt  does  the  delivering 
and  the  contracting  and  tlie  collecting  and  the  ad- 
vertising and  the  engineering. 

Trial   Examiner   Batten:     In    other    words,    the 
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company  is  the  one  that  is  responsible  for  making 
(leliA^eries. 

Mr.  James  H.  Cannon:  That  is  right,  and  tliey 
ship  and  bill.  They  are  the  creative  end  of  the  unit. 

Trial  Examiner  Batten:  Whatever  amount  is 
sold  by  the  corporation  is  sold  through  the  com- 
])any,  and  the  company  in  turn  sold  85  per  cent  to 
the  United  States  Government  or  its  [35]  agencies? 

Mr.  James  H.  Cannon:  Well,  indirectly,  yes. 
The  direct  government  sales  do  not  exceed  15  per 
cent,  but  the  others  are  indirect,  like  to  the  aircraft 
companies. 

Trial  Examiner  Batten :  In  other  words,  the  bal- 
ance of  70  per  cent  was  sold  to  the  aircraft  in- 
dustry ? 

Mr.  James  H.  Cannon :  Yes,  and  a  large  part  of 
it  in  California. 

Trial  Examiner  Batten:  A  large  part  in  Cali- 
fornia. 

Mr.  James  H.  Cannon:  I  wouldn't  say  the  ma- 
jority, but  a  considerable  proportion. 

Trial  Examiner  Batten:     By  the  company? 

Mr.  James  H.  Cannon:     That  is  right. 

Trial  Examiner  Batten:  And  the  company  pur- 
chased all  of  its  products  from  the  corporation? 

Mr.  James  H.  Cannon:     That's  right. 

Mr.  Ryan :  Mr.  Cannon  made  one  statement  that 
the  total  sales  were  not  in  the  amount  of  $11,000.- 
000.00  for  that  period.  Could  you  estimate  what  it 
was.  approximately? 

Mr.  James  H.  Cannon :     Well,  by  the  corporation, 
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T  don't  tliiiik  so.  T  ]iav('irt  i;'ot  tJiose  fi2,-iir('s  before 

Trial  P]xaminer  Batten:  Roughly,  in  excess  of 
what  amount,  in  excess  of  $10,000,000.00  or  $6,000,- 
000.00  or  $5,000,000.00,  or  what  can  you  say  in 
excess  of? 

Mr.  James  H.  Cannon:  I  would  say  around 
$7,000,000.00,  [36]  a  little  over.  It  runs  about  30  per 
cent  less  than  the  corporation. 

Trial  Examiner  Batten:  In  other  words  in  (ex- 
cess of  $7,000,000.00. 

Mr.  James  H.  Cannon:  Well,  that  would  l)e 
jjretty  close.  That  would  be  all  right. 

Mr.  Ryan:  Is  the  stipulation  satisfactory  now, 
sir? 

Mr.  Cannon:  As  modified,  it  is  all  right.  We  so 
stipulate. 

Mr.  Ryan:  As  I  understand  it,  the  respondents 
do  not  contest  the  jurisdiction  of  the  Board  in  this 
case '? 

Mr.  Cannon:  We  will  in  view  of  the  showing 
that  has  just  been  made,  we  will  contest  the  juris- 
diction, that  is,  as  far  as  the  corporation  is  con- 
cerned. 

Trial  Examiner  Batten:  You  admit  that  the 
company,  then,  is  engaged  in  commerce  wdthin  the 
meaning  of  the  Act? 

Mr.  Cannon:    Yes. 

Trial  Examiner  Batten:  But  as  far  as  the  cor- 
poration is  concerned,  you  contest  the  jurisdiction 
of  the  Board;  is  that  correct? 

Mr.  Cannon:     Yes.  I  realize  that  is  slightly  dif- 
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fcrent  than  my  understanding  with  Mr.  Ryan  this 
morning",  because  I  did  not  fully  understand  the 
facts  this  morning.  I  don't  want  you  to  think  I 
am  repudiating  anything  I  agreed  to  this  morning, 
and  if  it  has  caused  any  embarrassment  or  delay, 
[37]  I  will  be  glad  to  compensate  in  some  way,  if 
Ave  can.  It  was  a  misunderstanding. 

Mr.  Ryan:  I  understand.  At  this  time  I  would 
like  to  call  Mr.  James  Cannon  to  the  witness  stand, 
please. 

JAMES   H.   CANNON, 
called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sw^orn,  was 
examined  and  testified  as  follows: 

DirectExamination 

Q.  (By  Mr.  Ryan):  Will  you  state  your  full 
name,  please,  Mr.  Cannon? 

A.     James   H.    Cannon. 

Q.     What  is  your  address? 

A.  I  use  the  business  address  of  the  plant,  3209 
Humboldt,  or  Box  75,  Station  A,  Los  Angeles.  That 
is  where  I  receive  my  mail  through  the  Station. 

Q.  Mr.  Cannon,  you  are  associated,  are  you  not, 
with  the  Cannon  Manufacturing  Corporation,  and 
also  the  Cannon  Electric  Development  Company, 
Avhich  are  involved  in  this  proceeding? 

A.  Yes,  sir,  I  own  the  latter  as  a  sole  proprietor- 
shi]),  and  I  am  president  of  the  former. 

Q.     Of  the  corporation  ?  A.     That 's  right. 

Q.     How^  long  have  you  held  such  a  position  ? 

A.     Well,  I  created  the  business  in  1915  under 


144  National  Labor  Relations  Board  vs. 

(Testimony  of  James  H.  Cannon.) 
tlie  name  of  [38]  Cannon  Electric  Development 
Comj)any,  and  hy  1918  I  was  beautifully  broke,  but 
T  developed  some  new  ])roduct  and  in  1920  I  incor- 
porated to  protect  $5,500.00,  invested  by  outside 
stockholders.  It  is  30  years  this  month. 

Q.  That  is  since  you  originally  went  into  the 
business,  is  that  right? 

A.     That  is  right,  yes. 

Q.  With  respect  to  the  Cannon  Electric  Develop- 
ment Company,  I  understand  you  operate  that  as 
an  individual,  is  that  right  ?  A.     Yes. 

Q.  When  did  that  organization  come  into  exist- 
ence, a})proximately? 

A.  Cannon  Electric  Development  Company  came 
in  in  1915  and  operated  as  such  until  1920,  at  which 
time  we  incorporated. 

Q.  But  I  am  talking  about  the  Cannon  Electric 
Development  Company. 

A.  That  was  the  original  name;  for  five  years  it 
was  unincorporated,  and  then  we  were  incorporated 
in  1920  and  still  are,  but  we  changed  the  name  in 
1939  of  the  corporation. 

Q.  You  changed  it  to  Cannon  Manufacturing 
Corporation?  A.     That  is  right. 

Q.  But  you  still  continued  the  organization 
knoA\Ti  as  Cannon  Electric  Development  Company, 
also? 

A.  T  filed  and  registered  a  fictitious  firm  name 
at  that  [39]  time. 

Trial  Examiner  Batten:     On  what  date  was  that  i 
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The  Witness :  April,  1939,  would  be  near  enough, 
])ecause  wo  were  delayed  there  waiting  for  the  tax- 
auditors  to  got  a  final  closing  statement  so  wo  oould 
start  out. 

Q.  (By  Mr.  Ryan):  Mr.  Cannon,  the  plant 
which  was  o]:)erated  by  Cannon  Manufacturing  Cor- 
poration is  located  at  3209  Humboldt  Street? 

A.  That  is  at  3209  Humboldt  Street,  that  is  the 
number  2  plant.  Then  we  have  the  old  plant  across 
from  the  Santa  Fe  at  420  West  Avenue  33rd. 

Q.  And  both  of  these  companies,  the  corpora- 
tion and  the  Cannon  Electric  Develo])mont  Com- 
pany, do  their  business  in  that  plant,  is  that  right  i 

A.  We  do  that  from  a  central  office,  yes,  from 
the  Humboldt  Street  address. 

Q.  Will  you  briefly  describe  for  us  the  physical 
setup  of  [40]  the  plant,  whether  it  is  in  one  build- 
ing or  two  buildings,  and  their  relative  location  to 
one  another,  their  size,  and  so  forth? 

A.  There  are  two  buildings,  you  might  call  them. 
Plant  1  had  about  14  additions  before  we  built 
Plant  2,  and  I  don't  know  how  many  additions 
there  were  on  Plant  2,  but  it  is  about  like  a  shanty 
town.  We  had  to  keep  expanding  to  meet  the  war 
requirements,  but  for  general  purposes  there  are 
two  buildings  now.  It  is  all  partially  consolidated 
as  far  as  the  extensions  are  concerned. 

Q.     Are  they  referred  to  as  two  buildings? 

A.     Yes.  We  call  them  Plant  1  and  Plant  2. 

*  *  *  * 

Q.     (By   Mr.    Ryan) :     For   how   long   a   period 


14()  National  Labor  Relations  Board  vs. 

(Tostimoiiy  of  James  H.  Caniioii.) 

have  you  ))('en  oixn-atiiij]^  witli  tlic  j)liy.sifal  facilities 

tliat  you  now  have,  that  is,  Plant  1  and  LMant  2? 

A.  Plant  2,  well,  T  authorized  the  startinii*  of  the 
construction  of  that  in  the  latter  i)art  (»r  June,  1940. 
We  moxcd  our  machinery  into  the  new  ])lant  in 
October,  and  we  moved  the  office  in  December  of 
1940.  So  it  was  fully  occupied  as  far  as  executive 
action  was  concerned,  by  December,  1940.  [41] 

Q.  As  I  understand  it,  then,  the  offices  of  the 
organization  are  in  Plant  2,  is  that  coi-rect? 

A.     General  offtce,  yes,  for  both  units.  [42] 

*  -if  *  * 

Q.  Mr.  Cannon,  I  wonder  if  you  would  give  us 
a  little  clearer  picture  as  to  the  functioning  rela- 
tionship between  the  Cannon  Manufacturing  Corpo- 
ration and  Cannon  Electric  Development  Company. 

A.  That  is  one  thing  that  gave  me  an  awful 
headache  because  at  one  time  I  separated  them, 
which  was  not  realizable  on  account  of  the  war  de- 
velopments. I  had  in  mind  letting  the  [47]  em- 
ployees participate  in  the  operations,  and  I  knew 
from  my  own  point  of  view  that  if  we  would  come 
in  at  the  end  of  the  year  and  say  that  we  had 
$150,000.00  develoy)ment  expenses  in  some  ambigu- 
ous sink  hole  out  here  and  take  that  out  of  the 
operating  profit,  if  there  was  that  nuich  left,  they 
wouldn't  have  any  faith  in  it,  so  1  se])a rated  them. 
I  took  the  designing  and  creative  work  and  the  engi- 
neering and  the  sales  contact  and  advertising  from 
the  actual  manufacturing  which  we  could  pin  dowii 
to  a  real  basis  of  fact,  and  that  is  where  I  had  in 
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mind  lettini;'  the  employees  in  on  the  manufactur- 
in,i>',  which  wouldn't  have  any  ambii^^uous  costs  and 
then  they  could  7)articipate  accordingly,  but  before 
I  could  cany  out  my  plans  the  war  hit  us.  In  fact, 
before  the  war  hit,  Tjockheed  got  an  order*  from 
England  for  200  ])lanes,  which  was  the  biggest  pro- 
duction order  we  had  had  yet,  and  then  they  started 
to  zoom  in,  and  then  the  j)reparedness  campaign 
started,  and  finally  the  war  itself,  and  we  were  just 
swept  off  our  feet.  We  made  a  phenomenal  record 
because  we  didn't  get  one  cent  of  federal  financing 
or  private  bank  financing.  I  have  had  chances  to 
sell  out  time  and  time  again  and  retire,  but  I  have 
tried  to  i)reserve  that  organization  to  take  care  of 
the  employees  of  the  company  and  keep  them  to- 
gether. [48] 
*  *  *  * 

Q.  As  I  understand  it,  then,  the  manufacturing 
ojoerations  are  carried  on  by  the  Cannon  Manu- 
facturing Corporation  and  the  engineering  and  de- 
velopment, experimentation  and  so  on,  that  is  all 
carried  on  by  the  company? 

A.  We  had  a  selling  unit,  and  the  manufactur- 
ing corporation  was  su])j)orted  by  more  than  60 
subcontractors  during  the  high  pressure  period 
clear  to  the  Atlantic  Coast.  We  make  everything 
that  we  use  with  the  exception  of  phenolic  mold- 
ings, but  there  was  so  much  that  we  couldn't  do  it 
all  ourselves.  We  have  one  of  the  finest  tool  rooms 
in  the  West,  but  we  had  to  let  out  dies  in  the  East. 
We  had  hard  luck  there.  There  was  only  one  of 


148  Natio)ial  Labor  Relations  Board  vs. 

(Testinioiiv  of  James  H.  Cannon.) 
tlicni,  a  ('oni])any  in  Chicago,  that  dclivorcd  us  any- 
tliin.u"  that  was  satisfactory,  but  we  liad  to  sul)let 
lots  of  parts,  millions  of  contacts,  and  tlic  like.  We 
use  our  own  automatic  screw  machines  lars^ely  for 
iiiakiiiu  the  jo])s  that  the  subcontractors  don't  want, 
and  the  limited  runs  and  special  items. 

Q.  Mr.  Cannon,  in  addition  to  tlie  operations 
that  are  carried  on  by  the  Cannon  Manufacturinp: 
Corporation  and  those  that  you  liave  enumerated  for 
the  Cannon  Electric  Development  Company  there  is 
also  a  selling"  operation  that  is  carried  on  [49]  by 
Cannon  Electric  Development  Com])any.  isn't  that 
right? 

A.  You  nuist  not  call  it  selling.  AVe  don't  do 
that  in  view  of  the  Treasury  Department.  It  is  engi- 
neering contacts.  The  sales  agents  work  on  a  sti-ictly 
commission  basis  which  w^as  passed  upon  by  tlu> 
Renegotiation  Board  and  they  are  very  essential 
because  they  cover  the  aircraft  activities  in  tlicir 
area,  determine  their  needs,  correct  their  troubles, 
and  kee])  in  touch  with  the  factory  to  supply  them 
witli  services  and  develop  new  ]")roducts  to  meet  tlie 
requirements.  It  is  not  a  selling  ])roposition  because 
you  don't  have  to  sell  anything. 

Q.  But  I  mean,  Mr.  Cannon,  that  the  actual 
transaction  of  the  sale  is  carried  on  by  the  Cannon 
Electric  Development  Company. 

A.  All  of  the  sales  are  by  the  Caimon  Electric 
l)evelo])ni('iit  Compau}'. 

Q.     And  the  products  which  arc  sold  are  those 
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which  are  produced  hj  the  Cannon  Manufacturing- 
Corporation,  is  that  right? 

A.  The  development  company  for  the  durati(jn 
is  absorbing  everything  which  Cannon  Manufactui- 
ing  Corporation  manufactures,  and  also  everything 
tliat  the  subcontractors  make  for  the  manufacturing 

corporation.  [50] 

*  *  *  * 

Trial  Examiner  Batten :  The  subcontractors  deal 
entirely  with  the  corporation? 

The  Witness:  That's  right.  All  the  subcontracts 
are  through  the  corporation.  We  have  a  fixed  value 
Avhen  the  article  is  completed  because  the  subcon- 
tracts, with  the  exception  of  the  phenolic  moldings, 
are  merely  a  duplication  of  what  we  make  our- 
selves, hui  we  have  to  have  more  of  them. 

Q.  (By  Mr.  Ryan) :  Approximately  how  many 
employees  do  you  have  in  your  entire  operation  of 
the    Cannon    Manufacturing    Corporation    at    the 

present  time? 

*  *  *  * 

A.  Our  controllei'  broke  down  in  December  and 
was  only  back  a  few  days  in  January,  and  I  am 
drifting  along  aimlessly,  and  I  myself  nearly  died 
in  March,  operated  on  in  December,  and  so  some 
of  those  figures  are  up  in  the  air.  I  would  say  in 
]'ound  numbers  Ave  have  close  to  1500  employees 
between  the  two  comi)anies. 

Q.     1500  employees?   [51] 

A.     We  reached  2121  at  one  time. 

Mr.  Cannon:     T  will  state  to  the  Examiner  and 
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Mr.  Ryan  tliat  we  will  fnrnisli  tlic  information  as 

to  that  later. 

The  Witness:  T  ean  ixvi  them,  and  when  I  do 
we  will  suhmit  them  exaetly.  Practically  all  of  the 
people  involved  here  are  employees  of  the  cor])o- 
ration. 

Q.  (By  Mr.  Ryan) :  Of  the  manufacturing- 
corporation  ? 

A.  Of  the  manufacturing  corporation,  they  were 
em]:)loyeed  by  the  coiporation,  yes,  because  there  is 
part  of  the  company  employees  that  are  not  union- 
ized at  all. 

Q.  Employees  of  the  Cannon  Electric  Develo])- 
nient  Company  would  not  be  engaged  in  the  produc- 
tion or  maintenance  work  in  the  ])lant  ? 

A.     No  productive  work  whatsoe^•er. 

Trial  Examiner  Batten :  Can  you  tell  us  roughly, 
Mr.  Cannon,  approximately  how  many  emi)loyees 
there  are  in  the  develoi)inent  com])any,  T  mean  just 
roughly. 

Mr.  Wilcox:     1300,  api)roximately. 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Now,  Mr.  Cannon,  you  are 
the  active  [52]  representative  of  these  two  com- 
panies involved  here,  the  corporation  and  the  de- 
velopment company. 

A.     President  of  one  and  owner  of  the  other. 

Q.  And  you  take  an  active  ])art  in  the  nianage- 
m(Mit  of  those  two  com])anies  .^ 

A.  T  designed  everything  we  ever  built  until  we 
added  a  few  more  contacts  and  plugs  and  things 
like  that. 
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Q.  In  the  handling-  of  the  labor  relations  for  the 
})ast  many  years,  you  have  had  eonsidera})le  direct 
contact  wit}]  those  problems,  also? 

A.  No  so  much  as  you  might  anticipate.  I  knew 
much  more  al)out  the  business,  because  in  a  one- 
horse  business  like  mine  was,  4000  per  cent  increase 
in  four  years,  you  are  not  going  to  do  much  con- 
tacting anywhere  except  to  try  to  hold  the  organiza- 
tion together  and  keep  out  of  the  hands  of  the 
investment  bankers  and  the  sharks. 

Q.  During  your  career  as  owner  and  operator 
of  these  businesses,  when  was  the  first  time  that  a 
labor  organization  came  into  the  plant  and  requested 
that  they  be  recognized  as  the  representative  of  any 
of  the  employees  of  Cannon  Manufacturing  Corpo- 
ration or  Cannon  Electric  Development  Company? 

A.  At  the  time  they  came  in,  it  was  all  one  unit 
known  as  Cannon  Electric  Development  Company, 
which  is  an  incorporated  unit,  and  as  near  as  I 
could  guess  at  it  without  referring  [53]  to  the  re- 
cord, it  would  be  about  '37. 

Q.     1937? 

A.     Yes,  and  that  was  the  A.  F.  of  L. 

Q.  Was  that  the  International  Brotherhood  of 
Electrical  Workers?  A.     That's  right. 

Q.    A.  F.  ofL.? 

A.  That's  right.  A.  F.  of  L.  had  always  been 
friendly  to  me.  We  run  a  jack  of  all  trades  shoj), 
and  they  were  trade  unions,  and  we  had  always  had 
fair  consideration  from  then  even  with  the  hard- 
boiled  Electrical  bunch  that  they  have  got  at  the 
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studios.  L  was  making-  all  of  the  Electric  Pi'oducts  , 
Comi)any  s]iotlights  and  they  comi)i'omised  for  us 
to  make  the  lam])  and  the  others  the  socket  and 
tliey  would  pass  it.  They  have  always  played  fair 
with  me  and  they  apologized  for  coming  in  to  orga- 
nize us.  [54] 
*  *  *  * 

Q.     Now^,  Mr.  Cannon,  do  you  recall  that  in  1937. 
after  the  International  Brotherhood  of  Electrical 
Workers  did  come  into  your  shoj)  and  make  claims  . 
to  represent  your  employees,  that  they  filed  charges  j 
against  your  company  with  the  National  Labor  Re- 
lations Board.  A.     The  Electrical  Union? 

Mr.  Cannon:     Was  that  1937? 

The  AVitness:     No,  sir,  I  don't  recall  that. 

Q.  (By  Mr.  Ryan) :  The  International  Brother- 
hood of  Electrical  Workers? 

x\.  Well,  all  I  know  is  that  they  said  they  w^ere 
out  there  organizing  because  the  C.I.C).  was  grab- 
bing everything  in  sight  and  they  were  doing  it  in 
self  defense,  and  we  had  a  verbal  agreement,  which 
was  later  changed  by  Washington  who  [55]  insisted 
on  written  agreements  because  there  was  too  much 
dis]nite  over  verbal  agreements,  and  the  last  I  heard 
of  the  Electrical  Union,  Elconin,  one  of  their  orga- 
nizers came  around  and  grinned  and  said,  "I  only 
got  six  members  left  paying  dues,''  and  the  next 
thing  I  knew  they  were  all  Machinists.  I  can't  re- 
call any  correspondence  wdth  the  Machinists.  I  used 
to  scrap  with  their  organize!'  a  good  deal  over  tlic 
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desk,  but  there  was  no  hard  feelings.  We  finally 

had  a  written  contract  with  them.  [56] 

*  *  *  * 

Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  going  now  to 
the  year  1938,  the  International  Association  of  Ma- 
chinists came  into  your  plant  in  the  year  1938,  isn't 
that  right?  [58] 

A.  That's  right.  All  of  a  sudden,  one  died  out 
and  the  other  sprung  up. 

Q.  They  more  or  less  succeeded  the  Interna- 
tional Brotherhood  of  Electrical  Workers  in  your 
j)lant,  is  that  it? 

A.  Yes,  and  some  of  my  oldest  employees  took 
very  devoutly  to  the  cause  there. 


*    *    -x-    * 


Mr.  Ryan:  Mr.  Reporter,  will  you  please  mark 
for  identification  as  Board's  Exhibit  2  this  docu- 
ment? [59] 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  2,  for  identification.) 

Mr.  Ryan:  I  have  had  marked  for  identification 
Board's  Exhibit  2  a  letter  purportedly  on  the  letter- 
liead  stationery  of  Cannon  Electric  Development 
Company,  Inc.,  under  date  of  April  27,  1938,  ad- 
dressed to  the  International  Association  of  Ma- 
chinists, Labor  Temple,  Los  Angeles,  California, 
purporting  to  bear  the  signature  of  James  IT.  Can- 
non, Cannon  Electric  Company,  and  I  now^  show^  it 
to  counsel  (handing  document  to  Mr.  Cannon.) 

Q.     (By  Mr.  Ryan)  :     Mr.  Cannon,  I  show  you 
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J^oard's  Exliibit  2  for  identification  and  ask  you 
to  look  it  over  and  tell  me  whether  or  not  that  is  a 
copy  of  a  letter  which  you  addressed  to  the  Inter- 
national Association  of  Machinists  (handing-  docu- 
ment to  witness.)  A.  Tt  is.  [60] 
*  *  *  * 

Mr.  Ryan:  Mr.  Reporter,  will  you  please  maik 
this  document  as  Board's  Exhibit  3-A  for  identifi- 
cation and  this  one  3-B  for  identification? 

(The  documents  referred  to  were  marked  as 
Board's  Exhibits  Nos.  3-A  and  3-B  for  identi- 
fication.) I 

Mr.  Ryan:  I  have  had  marked  for  identificatioii 
as  Board's  3-A  what  purports  to  be  a  copy  of  a  let- 
ter addressed  to  Mr.  James  H.  Cannon,  President, 
Cannon  Electric  Development  Company,  under  dat(^ 
of  May  6,  1938,  from  John  Queen,  Imsiness  a^cnt, 
and  I  show^  it  to  counsel  now\  I  have  also  [61]  had 
marked  as  Board's  Exhi])it  3-B  for  identification 
a  letter  purportedly  on  the  stationery  of  the  Can- 
non Electric  Development  Company  under  date  of 
May  11,  1938,  addressed  to  Mr.  John  R.  Queen, 
business  agent  of  the  International  Association  of 
Machinists,  purporting-  to  bear  the  signature  of 
James  H.  Cannon,  and  I  might  say  it  ap])ears  U) 
be  a  stamped  signature  of  James  H.  Cannon  (hand- 
ing documents  to  Mr.  Cannon.) 


*  *  *  * 


(j).  (By  Mr.  Ryan)  :  I  now  show  you  Board's 
Exhibits  3-A  and  3-13  for  identification  to  you,  Mr. 
Cannon,  for  your  examination,  and  ask  you  to  look 
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at  I^oai'd's  Exhibit  3-A  for  identification,  and  will 
you  look  at  both  of  them  together,  it  doesn't  make 
any  differenee.  Have  you  read  Exhibit  3-A? 

A.  I  don't  have  to  read  the  text.  That  is  my 
signature.  I  don't  question  it  for  a  second. 

Q.  With  respect  to  Board's  Exhibit  3-A  for 
identification,  that  would  appear  to  be  a  copy  of  the 
letter  to  which  you  referred  in  your  letter? 

A.  Exhibit  A  is  dated  May  6  and  mine  is  may 
llth.  [62] 

Q.     But  you  refer  to  a  previous  letter. 

A.    Yes,  I  refer  to  a  previous  communication. 

Q.     It  says,  ^'Your  favor  of  May  6." 

A.  The  Board  is  very  cooperative.  We  couldn't 
get  any  more  money  for  our  product. 

Mr.  Ryan:  I  now^  offer  Board's  Exhibit  2  for 
identification.   Board's   Exhibit   3-A   and   3-B    for 

Trial  Examiner  Batten:  Board's  Exhibits  2, 
3-A  and  3-B  respectively. 

Trial  Examiner  Batten:  Is  there  any  objection 
to  these? 

The  Witness:     Oh,  no. 

Mr.  Cannon:     No. 

Trial  Examiner  Batten:  Board's  Exhibit  2,  3-A 
and  3-B  will  be  received. 

(The  documents  heretofore  marked  as 
Board's  Exhibits  Nos.  2,  3-A  and  3-B,  for  iden- 
tification, w^ere  received  in  evidence.) 

[Printer's  Note:]  Board's  Exhibits  Nos.  2, 
3-A  and  3-B  are  set  out  in  full  at  pages  636  to  645 
of  this  printed  Record. 
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*      *      *      -K- 

'Pile  Witness:  Mr.  Examiner,  may  I  ask  a  (luos- 
tion  lici-e?  I  was  asked  alxmt  a  meeting'  with  tlic 
La])()r  Board.  We  never  had  oih'  tliat  T  can  recall 
during-  the  Electrical  activities  [63]  there,  but  they 
did  have  one  with  the  Machinists  Union  and  Queen 
was  rather  Iidshy,  and  T  used  to  scrap  w^ith  him 
violently,  but  there  was  nothing  more  than  over- 
the-counter  about  it,  although  T  understand  the 
union  threw  him  out  over  that. 

Trial  Examiner  Batten:  I  don't  think  counsel 
asked  you  if  you  had  any  meetings  with  the  Board. 

The  Witness:  He  wrote  an  agreement  that 
Avould  liave  given  them  the  whole  thing. 

Trial  Examiner  Batten:  I  don't  know  as  we 
are  concerned  with  that. 

The  Witness:  That  is  what  the  hearing  w^as  for 
and  we  agreed  to  certain  things,  and  then  he  came 
back  and  put  in  all  those  old  things.  We  finally 
signed  an  agreement  and  that  was  what  we  agreed 
to,  but  we  did  have  that  one  hearing  with  them  and 
that  I  recall  very  distinctly. 

Q.  (l]y  Mr.  Ryan) :  That  is  a  conference  that 
you  are  referring  to,  is  it,  before  the  Lal)or  Board? 

A.     Yes,  it  was  a  conference  to  agree  on  some- 
thing. It  was  not  a  hearing.  [64] 
*  *  *  * 

Q.  Mr.  Cannon,  can  you  recall  now  the  term  of 
tlie  agi-eement  that  you  entered  into  with  the  T.A.IM. 
back  in  1938? 
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A.  It  was  self-continnin^-  from  year  to  yeai*  un- 
less we  gave  30  days  notice.  Either  party  could  give 
30  days  notice. 

Q.     Was  that  ever  formalh^  cancelled? 

A.  No.  That  is  one  reason  why  I  resented  the 
intrusion  out  there. 

Q.  However,  the  A.  F.  of  L.,  the  I.A.M.,  did  mA 
continue  to  be  active  under  that  contract,  is  that 
right?  A.     They  were  active. 

Mr.  Cannon:  Just  a  minute.  I  o]),iect  to  that  as 
calling  for  a  conclusion. 

Trial  Examiner  Batten:  I  think  it  is  a  conclu- 
sion. What  may  be  active  to  the  witness  may  not  be 
so  to  anybody  else.  [66]  I  think  what  we  had  better 
do  is  have  the  facts  as  to  what  was  said  and  done 
during  this  period  and  let  me  decide  whether  or  not 
tliey  were  active. 

Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  during  the 
years  1939  and  then  up  through  1940,  was  there  any 
company  of  the  International  Association  of  Ma- 
chinists that  took  up  grievances  for  the  employees 
in  your  shop  regularly?  A.     No. 

Q.  What  I  mean  by  "regularly"  is  from  week 
to  week. 

A.  No.  I  treated  the  crew  so  well  that  they  all 
quit  paying  dues. 

Q.  About  when  would  you  say  that  period 
l^egan  ? 

A.  I  knew  there  were  very  fevr  left,  but  I 
thought  there  would  be  a  couple  of  tool  makers  for 
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S('li'-])rot('etion.  I  only  ,i2,ot  it  v('r])ally,  Init  I  under- 
stood there  was  ])i'actically  none  payini;-  dues. 

Q.  Wlien  did  that  information  come  to  your  at- 
tention, about  how  loni;-  liad  the  contract  been  in 
existence  wJien  you  learned  that? 

A.  Let's  see.  Tliis  was  signed  in — tliis  was  the 
Machinist  contract.  The  Electrical  was  al)out  a  year 

earlier,  I  think.  [67] 

*  *  *  * 

The  Witness:  This  says  1938,  and  I  don't  know 
wliat  date.  That  was  a  self -continuing  contract  un- 
less one  or  the  other  served  30  days'  notice,  but 
they  weren't  functioning,  and  I  wanted  some  repre- 
sentation in  the  shop,  see,  for  the  simple  reason 
that  there  were  abuses  down  there  on  the  part  of 
some  employees  making  sacred  cows  out  of  some. 
I  wanted  the  employees  to  take  care  of  themselves 
on  that  and  iron  those  things  out.  [68] 


*  *  *  * 


Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  with  respect 
to  the  contract  entered  into  \vith  the  International 
Association  of  Machinists,  there  was  only  one  con- 
tract entered  into,  isn't  that  right? 

A.     As  far  as  I  know. 

Q.     There  were  no  renewals? 

A.     Because  they  were  self-continuing. 

Q.  But  you  stated  before  it  came  to  your  atten- 
tion that  they  had  all  ceased  paying  dues  or  had 
become  inactive  somewhere  along  the  line  after  the 
contract  was  executed.  A.    Yes. 
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Q.  Could  you  estimate  api)Toxiniat('ly  how  long- 
after  it  was?  [69] 

A.  Oh,  there  was  a  gradual  tapering  off.  I  Jiad 
an  ambition  to  build  an  ideal  labor  setup.  I  wanted 
to  create  a  special  shop  where  we  paid  a  premium 
wage  and  where  we  would  })ay  twice  as  much  and 
have  half  the  number  of  employees.  It  went  out  of 
our  hands  and  we  couldn't  do  anything  about  that, 
but  I  did  offer  a  lot  of  benefits  there,  like  a  baby 
bonus,  paying  on  the  installment  ])lan,  and  I  guess  we 
paid  for  a  young  army  already.  We  paid  $50.00 
each.  I  guess  the  treatment  I  gave  them  was  such 
that  they  were  wondering  what  they  were  paying- 
dues  for. 

Trial  Examiner  Batten:  Well,  Mr.  Cannon,  the 
question  is  if  you  know  approximately  the  date  on 
which  the  employees  ceased  paying  dues. 

The  Witness:  No,  I  have  no  knowledge.  It  was 
faltering  off  and  I  didn't  know  until  I  was  told 
after  the  C.  E.  A.  election.  I  didn't  know  that 
except  from  hearsay. 

Q.  (By  Mr.  Ryan)  :  Do  you  recall  along  in  the 
early  part  of  1941  that  the  United  Electrical  Radio 
&  Machine  Workers  of  America,  C.I.O.,  started  a 
drive  to  try  to  organize  in  your  plant? 

A.     Very  emphatically,  yes. 

Q.  And  also  an  employee  organization  known  as 
the  Cannon  Employees  Association  ])egan  orga- 
nizing around  the  early  part  of  1941,  do  you  recall 
that? 

A.     The  C.I.O.  compaign  lasted,  as  nearly  as  I 
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can   TPf-all,    [70]    nearly   eight   months,   wliilc   they 

were  serenading  in  there. 

Q.  I  am  talking  al)out  when  they  began  orga- 
nizing. 

A.  I  don't  know  actually,  but  the  employees  got 
together  at  the  beginning  of  the  C.E.A.,  I  can  tell 
3'ou  that.  But  I  couldn't  tell  you  just  when  it  was. 

Trial  Examiner  Batten:  Was  it  in  1941  that 
the  Cannon  Employees  Association  started  their 
activities  ? 

The  Witness:  Undoubtedly,  because  we  moved 
completely  by  December,  1940,  and  the  C.I.O. 
started  in  on  us  just  after  we  had  more  than 
doubled  our  employee  roll  and  took  in  people,  oh, 
nondescript  people  from  all  sources.  That  is  where 
we  made  an  awful  mistake,  w^hen  we  took  them  in. 

Q.  (By  Mr.  Ryan)  :  When  you  went  over  to 
Plant  No.  2,  when  you  expanded  into  the  new  plant, 
Plant  No.  2,  about  w^hen  was  that? 

A.  The  machines  were  moved  in  October.  We 
moved  them  in  one  night,  and  in  December  the  sho]) 
was  moved. 

Q.     In  1940? 

A.     In  1940,  the  shoj:)  was  started  full. 

Q.  It  w^as  wdthin  a  short  time  after  that  tliat 
your  employee  rolls  had  exx)anded  greatly? 

A.  I  would  say  we  more  than  douliled  in  four 
months. 

Q.  It  was  during  that  great  expansion  period 
that  this  union  activity  started ! 

A.     I  hired  them  by  the  color  of  their  eyes,  ap- 
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parently,   [71]   and  we  got  the  plant  full  of  orga- 
nizers and  our  troubles  really  began  then. 

Q.  Do  you  recall  an  organization  or  committee 
plan  which  began  coming  into  existence  about  the 
month  of  May,  1941  known  as 

A.     Contact  Committee? 

Q.     Contact  Committee,  yes. 

A.  I  recall  that  very  distinctly  because  I  felt 
that  the  A.  F.  of  L.  was  not  functioning  and  new^ 
laws  were  being  passed  and  I  wanted  an  employer 
representation,  so  I  advocated  their  forming  com- 
mittees to  make  contact  with  management,  people 
of  their  own  selection,  and  I  was  informed  later 
that  it  was  not  in  compliance  with  the  existing  law^ 
to  do  so.  I  don't  know  that  they  ever  got  very  well 
started  before  the  C.E.A.  came  in.  I  think  that  is 
evidenced  by  a  letter  which  I  have. 

Mr.  Ryan:  Mr.  Reporter,  will  you  mark  this 
document  as  Board's  Exhibit  No.  5  for  identifi- 
cation '? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  5  for  identification.)  [72] 


*      ■K-      -X-      * 


Mr.  Ryan:  Board's  Exhibit  5  for  identification 
purports  to  be  a  notice  to  employees  of  Cannon 
Electric  Development  Company  and  Cannon  Manu- 
facturing Corporation  from  James  H.  Cannon, 
dated  May  20,  1941.  I  will  show  it  to  you,  Mr. 
Cannon,  and  I  might  ask  counsel  if  you  are  in  a 
l)Osition  to  know  that  this  is  a  genuine  document 
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without  the  witness  identifvijii^-  it.  (HaiidiiiL!,-  doeii- 

ineiit  to  coimsel.) 

Mr.  Cannon:     It  is  one  imblished  by  liim. 

Q.  (By  Mr.  Ryan):  I  will  show  it  to  the  wit- 
ness. Those  are  [73]  just  copies,  Mr.  Cannon  (hand- 
ing document  to  witness.) 

A.     There  is  no  signature. 

Mr.  Cannon:  On  the  reverse  side  there  is  a  sig- 
nature. 

Q.  (By  Mr.  Ryan) :  On  the  reverse  side  (indi- 
cating). 

A.    Yes,  we  issued  quite  a  group  of  these  things. 

Q.  This  was  issued  to  your  employees  about  the 
date  that  the  document  bears,  is  that  right,  May 
20,  1941? 

A.  Well,  they  were  issued  over  a  long  period  of 
time.  It  was  made  for  the  purpose  of  just  passing 
out  information  from  time  to  time. 

Q.  I  have  reference  to  this  i)articular  document 
that  came  out. 

A.  Well,  I  would  have  to  look  at  the  dates.  That 
is  my  own  handwriting.  It  is  dated  May  20,  1941. 

Trial  Examiner  Batten:  That  would  l)e  about 
the  date  it  was  issued,  then,  is  that  correct,  Mr. 
Cannon  ? 

The  Witness:  Yes,  that  is  the  date,  within  a  day 
or  so. 

Trial  Examiner  Batten:     Approximately? 

The  Witness:  We  had  to  run  these  through  the 
machine  and  they  might  have  been  delayed  48  hours 
or  something  like  that. 
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Q.  (By  Mr.  Ryan) :  And  eoj)ies  of  that  docu- 
ment were  issued  to  the  employees  and  posted  on 
the  company's  bulletin  hoards,  too,  is  that  right? 

A.  I  don't  know  about  the  posting,  but  we  ordi- 
narily passed  [74]  them — if  we  had  the  time  card 
boxes  at  that  time,  which  I  don't  recall,  wc  would 
hand  them  to  them  as  they  went  out,  and  we  had  a 
stack  of  them  at  the  entrance.  Some  of  them  would 
tear  them  up  and  throw  them  in  a  ditch,  and  some 
Avould  take  them  home. 

Mr.  Ryan:  Mr.  Reporter,  will  you  mark  this 
document  as  Board's  Exhibit  6? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  6,  for  identitication.)  [75] 


*  *  *  * 


(The  document  heretofore  referred  to  as 
Board's  Exhibit  No.  5,  for  identification,  was 
received  in  evidence.) 

[Printer's  Note:]  Board's  Exhibit  No.  5  is  set 
out  in  full  at  page  647  of  this  printed  Record. 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 6  for  identification  what  reports  to  be  a  bulle- 
tin to  the  employees  of  the  Cannon  Electric  Devel- 
opment Comjiany  and  Cannon  Manufacturing  Cor- 
poration under  date  of  June  11,  1941,  addressed: 
'*Dear  folks:"  and  bearing  what  appears  to  be  a 
stamped  signature  of  Mr.  James  H.  Cannon,  and 
I  now  show  it  to  counsel  (handing  document  to 
Mr.  Cannon). 
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Tlic  Witness:  That  ini,c:lit  be  a  ininieoova])]i.  it 
looks  like  that.  The  other  are  miiltilitlied.  [76] 

Q.  (J3y  Mr.  Ryan) :  Mr.  Cannon,  I  show  you 
what  has  been  markc^d  as  Board's  Exhibit  ()  for 
identification  and  ask  you  what  that  document  pur- 
ports to  be  (handing-  document  to  witness). 

A.  Yes,  without  reading  tlie  entire  text,  I  would 
say  that  is  my  original  all  right,  on  that.  That  is  the 
Contact  Committee  which  is  not  functioning. 

Q.  First  of  all,  Mr.  Cannon,  was  this  a  bulletin 
— Iw  "this"  I  mean  Board's  Exhibit  6 — was  this  a 
bulletin  which  was  issued  to  the  employees  on  or 
about  that  date? 

A.     Yes,  it  was  mimeographed. 

Q.  x\nd  it  was  delivered  to  your  employees  about 
the  time  of  the  date  which  is  on  the  document, 
July  11,  1941,  is  that  right?        A.     Yes. 

Mr.  Ryan:  Mr.  Reporter,  w411  you  mark  this 
document,  please,  as  Board's  Exhibit  7  for  identi- 
fication '? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  7,  for  identification.) 

Mr.  Ryan:  I  offer  this  in  evidence  as  Board's 
Exhibit  6,  and  there  is  a  copy  there.  [77] 


*  *  *  * 


(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  (),  and  was  received  in 
evidence.) 

[Printer's  Note:]  Board's  Exhil)it  No.  (>  is  set 
out  in  full  at  i)age  655  of  this  ])rinted  Record. 
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Mr.  Ryan :  I  have  had  marked  as  I^oard's  Ex- 
hibit 7  a  docmnent  entitled  "Plans  and  Objectives," 
and  I  show  it  to  counsel.  It  has  a  date  of  June  3, 
1941,  on  the  back  (handing  docmnent  to  Mr.  Can- 
non). 

(}.  (By  Mr.  Ryan)  :  Mr.  Cannon,  I  show  you 
this  document  which  has  been  marked  for  identifi- 
cation as  Board's  Exhibit  7,  and  ask  you  if  that  is 
a  l^illetin,  or  a  copy  of  a  bulletin,  which  you  issued 
to  your  employees  on  or  about  June  3,  194-1  (hand- 
ing document  to  witness)  ? 

A.  Yes,  that  is.  There  is  no  signature  on  it,  but 
T  don't  think  there  is  any  question  about  it. 

Mr.  Cannon:  I  can't  hear  you.  Will  you  keep 
your  voice  up? 

The  Witness:  I  say  there  is  no  signature  on  it, 
l:)ut  I  don't  question  its  authenticity  with  the  excep- 
tion of  the  marks  that  have  been  added. 

Q.  (By  Mr.  Ryan) :  I,  of  course,  am  not  asking 
that  you  [78]  acknowledge  the  red  marks  and  the 
pencil  marks. 

A.  No,  but  I  would  say  that  is  what  we  issued, 
])ecause  it  is  made  on  a  multilith  and  it  couldn't 
be  altered  without  evidence  of  the  alteration.  I 
would  say  that  is  authentic,  yes. 

Mr.  Ryan:  I  offer  Board's  Exhibit  7  for  identi- 
fication, in  evidence  as  Board's  Exhibit  7,  and  be- 
cause of  the  fact  that  it  is  marked  with  pencil,  I 
])resume  the  Trial  Examiner  will  order  me  to  with- 
draw it  and  substitute  a  clean  document. 

Trial  Examiner  Batten :     I  think  it  would  be  bet- 
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ter,  as  lon,<2,'  as  you  have  to  have  a  (•oj)y  made,  tliat  you 
liave  sufficient  made,  l)e('ause  I  ])ref'er  to  liavc  these 
without  marks  on  them.  I  will  receive  it  the  same  as 
Board's  Exhibits  2  and  3,  conditionally,  and  when 
the  duj)licates  are  offered,  I  will  receive  them. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  7,  for  identification,  was  received 
in  evidence.) 

[Printer's  Note:]  Board's  Exhibit  No.  7  is  set 
out  in  full  at  page  ()58  of  this  printed  Record. 

*  *  *  * 

Mr.  Ryan:  I  have  had  marked  for  identification 
as  Board's  Exhibit  8  a  document  entitled  '*Em- 
])loyees"  under  date  [79]  of  June  8,  1941,  and  aj)- 
parently  bearing  the  stamped  signature  of  Mr. 
James  H.  Camion,  and  I  have  had  marked  as  Board's 
Exhibit  9  for  identification,  a  document  entitled 
"Contact  Committee  Report,"  under  date  of  June 
23,  1941,  and  on  the  second  page  of  that  document 
there  is  apparently  what  appears  to  be  the  stam])ed 
signature  of  James  H.  Cannon  and  one  of  H.  L. 
Caffarel,  chairman  of  the  Contact  Committee.  I  will 
show  them  to  counsel.  I  might  also  state  with  I'e- 
spect  to  Board's  Exhibit  8,  for  identification,  that 
attached  thereto,  in  addition  to  being  a  2-])age  docu- 
ment, is  a  postcard  bearing  the  address  and  the 
name  of  Mr.  James  H.  Cannon,  Post  Office  Box  75, 
Station  A,  Los  Angeles,  California,  Mr.  Cannon 
(handing  document  to  Mr.  Cannon). 

Q.  (By  Mr.  Ryan) :  T  show  you  l^oard's  Ex- 
hiJHt  8,  Mr.  Cannon,  and  ask  you  whether  or  not 
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tliat  is  a  document  which   was  issued  to  the  em- 

])U)yees  with  the  attached  postcard  identical  to  the 

one  that  is  attached  tliere   (handing  document  to 

Avitness.) 

A.  I  would  say  that  was  authentic,  without  read- 
ing it  clear  through.  This  was  an  attempted  stop 
gap  in  the  i)roblem  we  had  to  face  out  there  with 
the  expanding  industry. 

Q.  I  show  you  Board's  Exhibit  9,  for  identifi- 
cation, and  ask  you  whether  or  not  that  2-page 
document  was  issued  to  the  employees  and  bore 
your  signature  and  also  H.  L.  Caffarel's  signature, 
stamped  signature,  under  date  of  June  23,  1941 
(handing  document  to  witness).  [80] 

A.  This  looks  like  it  has  a  third  page  in  there 
tliat  don't  connect  with  the  first.  This  was  signed 
by  the  employees  elected  by  the  group  as  a  whole, 
thanking  them  foi'  the  api)ointment,  and  this  one 
here  would  appear  to  be 

Q.     The  second  page? 

A.  No,  this  I  would  say  would  l)e  a  separate — 
well,  I  don't  know  what  it  is.  Let  me  see. 

Q.     It  would  appear  to  be  a  joint 

A.     There  is  no  second  date  on  it. 

Mr.  Cannon:  So  the  record  will  be  clear,  you 
are  referring  to  the  second  page  of  Exhibit  9  for 
identification. 

The  AVitness:  Caft'arel's  signature  will  clear  that 
u]).  He  signed  for  that  group,  so  that  is  all  right, 
but  it  had  me  puzzled  because  it  had  a  new  head- 
ing here  and  I   thought  this  was  some  auxiliary 
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statement.  He  is  merely  thankino-  the  employees  for 
tlie  election  of  the  gi-ou|)  which  they  selected  to  ful- 
fill the  function  of  a  group  which  we  had  trying- 
to  comply  with  the  rules  and  re.s:ulations. 

Q.  At  the  time  that  thin^-  was  issued  by  him, 
that  letter  of  thanks,  the  second  page  of  that  docu- 
ment was  joined  in  by  you  wdth  respect  to  the 
management  ? 

A.  It  is  ]:)art  of  it,  yes.  I  didn't  read  the  text 
there. 

Q.  And  the  combined  document  consisted  of  2 
])ages  which  w^as  issued  to  the  employees  on  or  about 
January  23,  1941,  isn't  that  right?  [81] 

A.  And  you  have  a  third  pa^-e  on  here  which  is 
a  duplicate. 

Q.     That  is  just  a  copy.  A.     Yes. 

Mr.  Ryan:  I  now  offer  in  evidence  Board's  Ex- 
hibit 9,  together  wath  a  copy  thereof. 

Mr.  Cannon:  Mr.  Examiner,  I  have  no  objection 
to  its  going  in  now,  but  I  w^ould  like  to  reserve  the 
right  on  these  different  exhibits  that  are  now  going 
in  and  w-hich  were  in  existence  prior  to  the  last 
determination  made  by  the  Board,  and  which  I  set 
up  in  my  answ^er,  T  would  like  to  reserve  a  motion 
to  strike  at  the  conclusion  of  the  hearing  here. 

Trial  Examiner  Batten:  You  may  reserve  thatj 
riiilit. 
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(The  document  heretofore  marked  as  Board's 
Exhibit  9,  for'  identification,  was  received  in 
evidence.)   [82] 

Q.  (By  Mr.  Ryan)  :  Mr.  Cannon,  at  about  tlu^ 
time  that  this  Contact  Committe  was  l)eing  formed 
and  the  preliminary  steps  of  getting  it  organized 
were  being  taken,  do  you  recall  that  you  received 
certain  communications  from  the  United  Electrical 
Radio  &  Machine  Workers  of  America  about  that 
same  period? 

A.  I  know  that  there  was  an  awful  lot  of  black- 
guarding bulletins  that  were  issued.  I  don't  recall 
Avhat  correspondence  there  might  have  been. 

Mr.  Ryan:  Mr.  Reporter,  will  you  please  mark 
this  document  as  Board's  Exhibit  10,  this  as  Board's 
Exhibit  11,  and  this  as  12,  and  this  as  13,  all  for 
identification  ? 

(The  documents  referred  to  were  marked  as 
Board's  Exhibits  Nos.  10,  11,  12  and  13,  for 
identification.) 

Mr.  Ryan:  I  have  had  marked  for  identification 
what  purports  to  be  a  mimeographed  copy  of  a  let- 
ter addressed  to  United  Electrical  Radio  &  Machine 
Workers  of  America,  under  date  of  June  25,  1941, 
from  Cannon  Electric  Development  Company, 
James  H.  Cannon,  President,  as  Board's  Exhibit 
11  for  identification;  that  is,  Board's  Exhibit  11  for 
identification  purports  to  be  a  copy  of  a  letter  ad- 
dressed to  Local  1421  of  the  United  Electrical  Radio 
&  i\Iachine  AVorkers  of  America,  C.I.O.,  5851  Ave- 
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Ion  Boulevard,  under  date  of  July  3.  1941,  from 

James  H.  Cannon. 

Board's  Exhibit  12  for  identification  ])ur|)()rt8  t<» 
be  a  [83]  copy  of  a  letter  addi-essed  to  Mr.  James 
H.  Cannon,  President,  Cannon  Electric  Develoj)- 
ment  Company  and  Caimon  Manufacturing-  Corpo- 
ration, under  date  of  July  30,  1941,  from  William 
H.  Elconin,  international  field  organizer. 

Trial  Examiner  Batten:     What  date  is  that? 

Mr.  Ryan:    It  is  under  date  of  July  30,  1941. 

Board's  Exhibit  13  for  identification  purports  to 
be  a  copy  or  an  original,  I  believe,  of  a  letter  ad- 
dressed to  Mr.  William  H.  Elconin,  international 
field  organizer.  United  Electrical  Radio  &  Machine 
Workers  of  America,  under  date  of  August  7,  1941, 
on  letterhead  stationery  of  Cannon  Electric  Devel- 
opment Company,  from  James  H.  Cannon,  Presi- 
dent, Cannon  Electric  Development  Company  and 
Cannon   Manufacturing  Corporation. 

I  show  all  of  these  documents  to  counsel  (handing 
documents  to  Mr.  Cannon). 

Q.  (By  Mr.  Ryan)  :  Mr.  Cannon,  I  show  you 
what  has  been  marked  for  identification  as  Board's 
Exhibit  10  and  what  has  been  marked  as  Board's 
Exhibit  11  for  identification,  Board's  Exhibit  12 
for  identification,  and  Board's  Exhibit  13  for  iden- 
tication,  and  ask  you  to  examine  those  (handing 
documents  to  witness). 

A.  That  is  correct,  except  for  tyi)ographical 
errors  which  no  doubt  came  about  because  of  our 
changes  in  stenographers  from  time  to  time,  and 
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that  is  occasionally  where  [84]  they  sii^n  the  name 

of  ])Tesident  undei'  my  signature  under  the  Develoj)- 

ment  Company,  and  when  there  was  no  particular 

import,  we  let  them  pass  rather  than  scratch  them 

out. 

Trial  Examiner  Batten :  That  is  a  letter  that  was 
sent  out? 

The  Witness:     Yes,  and  that  is  o.  k. 

Q.  (By  Mr.  Ryan):  Was  that  letter  sent  to 
anyone  other  than  to  the  ]3arty  to  whom  it  is  ad- 
dressed? Was  it,  for  example,  sent  to  the  employees 
of  the  company? 

A.  Undoubtedly,  if  it  is  mimeographed.  Other- 
wise, there  would  be  a  carbon  copy  unless  something 
else  happened. 

Trial  Examiner  Batten:  You  will  have  to  speak 
louder. 

The  Witness:  Being  mimeographed,  it  was  un- 
doubtedly sent  to  the  employees,  also.  Otherwise,  it 
would  be  a  carbon  copy. 

Q.  (By  Mr.  Ryan) :  You  are  referring,  of 
course,  to  Board's  Exhibit  10  for  identication,  that 
is  the  first  one  you  were  looking  at  when  you  were 
making  the  statement. 

A.    Yes,  that  is  right.  That  is  a  duplicate  of  it 
there.  This  is  all  right.  I  was  replying  to  the  pub- 
lished letter  of  theirs  that  they  sent  out,  also,  broad- 
cast in  their  Exhibit  11.  [85] 
*  *  *  * 

The  Witness :     10  was  possibly  a  reply  to  a  letter, 
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])ut  11  was  in  re])ly  to  one  tliat  may  have  been  a 

letter  supplement. 

Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  looking  at 
Board's  Exhibit  11  for  identification 

A.  I  wouldn't  have  used  a  published  letter  other- 
wise. That  must  have  been  a  bulletin  distributed. 

Q.  In  addition,  it  was  sent  to  Local  1421  by  you. 
is  that  correct,  on  or  about  the  date  it  l)ears  ? 

A.     That  should  be  it,  yes. 

Q.  Would  you  also  say  that  it  was  distributed 
to  your  employees? 

A.  Undoubtedly,  or  it  wouldn't  be  mimeo- 
.^raphed.  1 

Q.  With  respect  to  Board's  Exhibit  12  for  iden- 
tification, did  you  receive  the  original  of  that  letter 
from  William  Elconin  of  the  United  Electrical 
Radio  &  Machine  Workers  of  America  about  the 
date  that  it  bears,  July  30,  1941?  J 

A.     Undoubtedly,  but  this  letter  contained  a  mis- 1 
statement  of  facts. 

Trial  Examiner  Batten :  The  question  is,  did  you 
receive  the  letter,  irrespective  of  the  contents?  Do 
you  recall  receiving  it,  Mr.  Cannon? 

The  Witness:  T  wouldn't  doubt  it,  but  I  don't 
remember.  There  was  too  much  detail  at  that  time 
for  me  to  remember  everything.  [86] 

Q.  (By  Mr.  Ryan) :  When  you  read  the  letter 
following  that,  perhaps  it  will  indicate  to  you — Plx- 
cuse  me  a  minute.  You  notice  in  the  letter  following 
that,  oi-  at  least  what  ])urports  to  l)e  a  mimeo- 
graphed copy  of  a  letter  pre])ared  by  you,  you  refer 
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to  a  letter  of  July  30,  1941,  and  the  previous  letter 

is  dated  July  30th. 

A.  That  is  the  reason  I  didn't  question  that  let- 
ter. I  undoubtedly  had  it. 

Q.  Looking  at  them  both  together,  is  it  your  re- 
collection now,  and  I  refer  now  to  Board's  Exhibits 

12  and  13,  that  you  received  Board's  Exhibit  12  and 
wrote  Board's  Exhibit  13? 

A.  That  clears  the  point.  It  was  themselves  that 
made  representation  of  having  a  majority 

Trial  Examiner  Batten:  — The  question  now 
is 

The  Witness :     Those  letters  were  the  ones. 

Trial  Examiner  Batten:     Those  are  the  letters? 

The  AVitness :     Yes. 

Mr.  Ryan:     I  offer  Board's  Exhibits  10  through 

13  in  evidence,  and  10  has  a  copy  attached  to  it. 
The  others  do  not,  but  I  will  get  them. 

Trial  Examiner  Batten:  10  will  be  received  as 
an  original  and  a  duplicate.  11,  12  and  13  will  be 
conditionally  received  upon  receipt  of  the  duplicates. 

(The  documents  heretofore  marked  as 
Board's  Exhibits  Nos.  10,  11,  12  and  13,  for 
identification,  were  received  in  evidence.)   [87] 

[Printer's  Note:]  Board's  Exhibits  10  and  11 
are  set  out  in  full  at  pages  663  and  665  of  this 
printed  Record. 

*  *  *  * 

Mr.  Ryan:     Mr.  Reporter,  will  you  please  mark 
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this    document    for    idcMitification    as    7>oavd's   Ex- 
hibit No.  15. 

(The  document   referred  to  was  niaiked  as 
Board's  Exhibit  No.  15,  for  identification.)        ' 

Mr.  Ryan:  I  liave  had  marked  as  Board's  Ex- 
hil)it  15  for  identification  what  purports  to  be  a  bul- 
letin to  the  employees  of  Cannon  Electric  Develo])- 
ment  Company  and  Cannon  Manufacturing  [92] 
Corporation,  bearing  what  appears  to  ))e  the 
stamped  signature  of  James  H.  Cannon,  and  wliicli 
a])i)ears  to  be  a  mimeographed  document. 

The  Witness:     It  is  multilithed. 

Mr.  Ryan:     Multilithed?  j 

Mr.  Cannon:     It  is  undated.  1 

Q.  (By  ]\Ir.  Ryan) :  Mr.  Bijan,  T  sliow  you 
Board's  Exhibit  15  for  identification  and  ask  you 
if  that  is  a  bulletin  wliich  you  issued  to  your  em- 
ployees ?  J 

A.     This  is  one  they  didn't  date,  apparently. 

Q.  I  notice  that  a  copy  of  it,  which  is  attached 
to  it  there,  and  looking  at  the  co])y  of  it  now,  there 
appears  on  the  back  of  it  the  date  of  July  8,  1941. 

A.  I  see  that  date  appearing  there  is  written  In' 
someone  who  had  the  photostate  made,  a])])arently 
because  it  was  not  on  tlic  original,  hut  I  don't  know 
as  it  would  involve  anything  as  far  as  the  authentic- 
it3\  It  is  just  a  matter  of  time.  That  is  all  riglit. 
That  is  my  signature. 

Q.  Was  that  bulletin  by  you  issued  to  your  em- 
l)loyees  ? 

A.     Yes,  but  I  can't  verify  tlie  date.  Although  it 
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is  inked  in  July  8,  1941,  that  is  written  by  some- 
one else  and  applying-  to  a  portion,  apparently. 

Q.  Apart  from  that,  do  you  have  any  recollec- 
tion as  to  the  approximate  time  that  you  issued  that 
to  your  emjiloyees? 

A.  I  would  have  no  way  of  connecting  it  in  my 
memory,  no,  [93]  but  it  is  authentic,  whenever  it 
was  issued. 

Q.  Would  it  have  been  issued  sometime,  would 
you  say  between  January,  1941,  and  January,  1942, 
would  you  fix  it  in  that  period,  as  being  within  that 
year '? 

A.  That  is  near  enough,  I  think  so,  for  practical 
])urposes.  It  was  possibly  toward  the  middle  of  the 
year  sometime,  about  the  date  indicated  here.  I 
think  whoever  received  that  wrote  the  date  on  it. 

Q.     For  photostatic  purposes? 

A.  So  that  would  be  within  a  short  time  of  the 
time  they  received  it.  Is  this  a  duplicate? 

Q.     These  are  all  copies. 

A.  One  is  the  front  and  back  of  the  original  and 
the  other  is  a  photostat. 

Mr.  Ryan:  I  offer  Board's  Exhibit  15  for  iden- 
tification, in  evidence  as  Board's  Exhibit  15.  There 
are  several  copies  attached  there.  I  hope  we  can 
find  two  of  them  that  are  unmarked. 

Trial  Examiner  Batten:  Mr.  Reporter,  will  you 
mark  this  page  and  the  photostat,  the  photostat 
as  the  duplicate,  and  Board's  Exhibit  15  will  be 
received,  there  being  a  duplicate  there  or  a  photo- 
stat. 
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(Tlio  doounu'nt  licrc'toforc  iiiarkod  as 
Board's  Exhibit  No.  15,  for  identification,  was 
received  in  evidence.) 

[Printer's  Note:]  Board's  p]xlii))it  No.  15  is 
set  out  in  full  at  page  661  of  this  printed  Record. 

Q.  (By  Mr.  Ryan)  :  Mr.  Cannon,  in  connection 
with  this  [94]  Contact  Committee  that  we  have 
mentioned  heretofore  in  your  testimony,  that  orga- 
nization or  committee  representation  ])lan,  whatevei- 
you  want  to  call  it,  I  am  referring  to  the  employees  J 
contact,  the  Contact  Committee  was  set  u])  in  your 
plant  among  the  employees  to  be  a  medium  for  the 
handling  of  problems  dealing  with  the  working  con- 
ditions and  grievances  of  the  employees? 

A.  That  would  require  sovav  explanation  in  this 
way.  Our  crew  had  enormously  expanded  and  I  took 
the  stand  that  I  Avas  not  going  to  import  foremen 
Avho  were  skilled,  which  I  could  have  done  in  the 
early  part  of  the  game,  before  Pearl  Harbor.  ])e- 
cause  it  w^ould  break  down  the  morale  of  my  own 
men,  so  I  employed  them  as  foremen  and  they  mul- 
tiplied their  own  incapacity  l)y  the  n\nn])er  of  peo- 
ple working  under  them,  and  there  were  also  some 
personalities  involved  in  the  shop  and  some  abuses 
that  were  bound  to  occur,  so  this  w^as  a  stop  ga]> 
to  try  and  give  the  employees  representation.  I 
would  like  to  ask  a  question  of  Herb  Caffarel,  if 
that  committee  ever  got  functioning.  " 

Trial  Kxaminer  Batten:  The  question  to  you. 
Ml'.  Cannon,  is  w^ho  had  the  conunittee  and  what 
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was  the  committee  supposed  to  do?  That  is  the  ques- 
tion. What  was  their  purpose? 

The  Witness:  It  was  supj)osed  to  do  wliat  tlie 
]iew  Labor  Act  ]jrovided  in  th(^  way  of  grievance 
representation  and  contact  with  the  management.  It 
was  principally  grievance  and  [95]  any  other 
troubles  they  might  have. 

Q.  (By  Mr.  Ryan) :  Pertaining  to  working  con- 
ditions of  the  employees  in  the  plants? 

A.  Working  conditions  and  to  correct  abuses, 
and  we  have  shown  very  predominant  leadership  in 
ideal  surroundings  out  in  our  plant.  [96] 

Trial  Examiner  Batten:  Mr.  Cannon,  would  it 
be  a  fair  statement  to  say,  generally  speaking,  the 
committee  was  to  represent  the  employees  to  the 
management  in  any  matters  concerning  their  work- 
ing conditions  and  grievances? 

The  Witness:  That  is  right,  because  they  were 
elected  by  the  employees  themselves. 

Trial  Examiner  Batten :  So  would  that  be  a  fair 
statement  ? 

The  Witness:  Grentlemen,  that  is  all  it  was  sup- 
posed to  do,  and  that  was  something  that  we  needed 
bad. 


*  *  *  * 


Q.  (By  Mr.  Ryan) :  In  about  September,  1941, 
an  election  was  held  by  the  National  Labor  Rela- 
tions Board  among  the  employees  in  your  plant,  is 
that  correct,  to  determine  the  bargaining  agent? 

A.     Yes,  ])rought  a])out  l)y  an  outlaw  strike. 
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Q.  First  of  all  you  had  a  strike,  is  tliat  it,  a  week 
or  so  ])efore  the  election?   [97] 

A.  J  don't  recall  the  time  element,  l)ut  it  was 
shortly  l^efore. 

Q.     That  strike  lasted  al)out  one  day,  did  it? 

A.     One  shift. 

Q.  And  then  an  election  by  the  National  Labor 
Relations  Board  was  held  with  the  United  Elec- 
trical, Radio  and  Machine  Workers  on  the  ballot 
and  Cannon  Employees  Association  on  the  ballot,  is 
that  correct? 

A.     And  no  union. 

Q.     And  no  union  on  the  ballot? 

A.     That's  right. 

Q.  There  w^as  a  choice  between  the  two  or  no 
union?  A.     That's  right. 

Q.  And  as  a  result  of  the  election  a  majority  of 
the  votes  were  cast  for  the  Employees  Association, 
the  Cannon  Employees  Association? 

A.     That  is  right. 

Q.  Thereafter  the  company  within  a  matter  of 
a  couple  of  months  or  so  entered  into  a  contract 
with  the  Cannon  Employees  Association,  is  that 
right  ?  A.     Yes. 

Q.     Covering  hours  and  wages? 

A.  I  don't  recall  the  exact  time  element,  but  as 
soon  as  they  were  certitied  by  the  National  Labor 
Relations  Board.  Tt  was  held  u])  for  a  period.  [98] 

Q.     Yes. 

A.     Brant  agreed  that  that  vote  would  be  final 
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and   that   he   ay)pealed   it   to   the   courts,   and   the 

courts  confirmed  it,  and  that  we  sign  a  contract. 

Q.  Anyway,  within  a  matter  of  a  couple  of 
months  or  so  after  the  election  was  held,  a  contrac- 
tual relationship  began  between  the  Cannon  Em- 
ployees Association  and  the  Cannon  Manufacturing 
Cori)oration,  is  that  right?  A.     That's  right. 

Q.    And  that  was  a  written  contract? 

A.     A  written  contract. 

Q.  And  that  contractual  relationship  continued, 
then,  thereafter,  isn't  that  right,  continuously  for 
succeeding  years,  I  mean  from  the  fall  of  1941 
through  1942? 

A.  There  were  some  amendments  made  from 
time  to  time  in  regard  to  adjustments,  such  as 
wages  and  the  like,  and  then  it  was  contested  by 
the  C.I.O.  a  second  time,  which  I  paid  no  attention 
to  as  purely  a  scrap  between  the  C.E.A.  and  the 
C.I.O.,  and  the  C.I.O.  got  beat  worse  the  second 
time  than  they  did  the  first. 

Trial  Examiner  Batten:  What  do  you  mean 
there  was  a  fight,  do  you  mean  in  court  ? 

The  Witness:     No. 

Trial  Examiner  Batten :  There  was  another  elec- 
tion ? 

The  Witness:  The  Labor  Board  authorized  an- 
other election.  [99]  That  is  the  reason  why  I  don't 
know  why  we  are  up  here.  They  have  done  it  twice 

and  the  courts  confirmed  it  the  first  time.  [100] 
*  *  *  * 

Trial  Examiner  Batten:     In  this  first  contract, 
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was  thoro  a  closed  shop  or  maintenanee  of  member- 

slii]).  ()!•  anytliinu'  like  that? 

The  Witness:     There  was  a  closed  sho]). 

Trial  Examiner  Batten:  Youi-  first  contracts 
with  the  C.E.A.? 

The  Witness:  Because  it  was  the  employees' 
self-elected  government  and  no  funds  wc^nt  outside 
and  the  dues  were  limited  to  one  dollar.  i 

Trial   Examiner   Batten:     But   it   required   that    ■ 
your  employees  become  members  of  it,  is  that  right  i 

The  Witness:     Yes,  after  a  probationary  period. 
As  T   stated,  Ave  did  not   deduct  any  dues  except 
where  we  had  individual  signatures  to  do  so,  and  I 
they  had  to  collect  anything  other  than  that. 

Mr.  Ryan:  Mr.  Reporter,  will  you  please  mark 
this  document  as  Board's  Exhibit  17,  for  identifica- 
tion, and  this  one  as  Board's  Exhibit  18,  for  iden- 
tification. 

(Thereupon,  the  documents  referred  to  were 
marked  Board's  Exhibit  Xos.  17  and  18,  for 
identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 17,  for  identification,  what  })ur])orts  to  be  a 
copy  of  a  letter  addressed  [104]  to  Mr.  James  H. 
Cannon,  Cannon  Electric  Develoi)ment  Company, 
undei'  date  of  April  24,  1942,  from  Harry  Bridges, 
Regional  Birectoi'  for  the  State  of  California, 
C.T.O..  and  as  Board's  Exhibit  18,  for  identification, ^ 
I  lia\"c  had  marked  what  ])ur])orts  to  be  a  letter  ad- 
dressed to  Ml-.  Harrv  Bridaes.  Regional  Director 
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for  the  State  of  California,  C.I.O.,  under  date  of 
May  8,   1942,   from  James  H.  Cannon,  President, 
Cannon  Manufacturing  Corporation.  I  show  them 
to  counsel. 

(Handing-  documents  to  Mr.  Cannon.) 

Q.  (By  Mr.  Ryan)  :  Mr.  Cannon,  I  show  you 
what  has  been  marked  Board's  Exhibit  17,  for  iden- 
tification, and  ask  you  if  you  can  identify  that  docu- 
ment as  a  copy  of  a  letter  received  from  Mr.  Harry 
Bridges,  of  the  C.I.O.  (handing  document  to  \^it- 
ness.)  ? 

A.  What  did  he  enclose  there?  Have  you  a  re- 
cord of  that?       ( 

Q.  No,  I  have  not.  I  also  will  submit  to  you,  for 
your  examinatoin,  Board's  Exhibit  18,  for  identifi- 
cation, to  be  considered  in  conjunction  therewith 
(handing  document  to  the  witness). 

A.  Yes,  that  is  undoubtedly  my  letter,  that  is  the 
one  received  from  Bridges  and  this  one  represents 
a  reply  thereto. 

Q.  In  other  words.  Board's  Exhibit  17,  for  iden- 
tification, is  a  copy  of  a  letter  you  received  from 
Bridges,  and  Board's  Exhibit  18,  for  identification, 
is  your  reply  thereto? 

A.  Yes.  I  don't  personally  remember  the  word- 
ing of  his  [105]  letter  but  I  would  take  that  to  ])e 
the  one  that  I  replied  to. 

Q.  And  the  letter  which  you  sent  to  him,  which 
is  marked  Board's  Exhibit  18,   for  identification. 
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a]i])eai"S  to  hv  one  of  those — wliat  do  you  call  that 

j)rocess  by  wliicli  you  duj)licate  them? 

A.     Multilith. 

Q.  So  it  is  a  nniltilitli  copy  of  the  letter  that  you 
sent  to  Bridges,  is  that  ris^ht?  A.    Yes. 

Q.  And  the  letter  was  sent  to  Bridp,es  on  or 
al)out  the  date  it  bears? 

A.  Yes,  that  would  ])e  within  a  day  or  so  of 
tlie  time  it  went  out. 

Q.  Is  it  also  true  that  your  employees  w^ere 
supplied  with  copies  of  the  letter? 

A.     That  it  right. 

Mr.  Ryan :  I  offer  Board's  Exhibit  17  and  18,  for 
identification,  in   evidence  as  Board's  Exhilnt   17 

and  18.  [106] 

*  *  *  * 

(Thereupon,  the  documents  h(a*etofore 
marked  Board's  Exhibits  Nos.  17  and  18,  for 
idcTitification,  w^re  received  in  evidence.) 

[Printer's  Note:]  Board's  Exhibit  No.  18  is 
set  out  in  full  at  page  671  of  this  printed  Record. 

Mr.  Ryan:  Mr.  Reporter,  will  you  please  mark 
these  documents  as  Board's  Exhibits  19,  20,  21,  22, 
and  23,  for  identification. 

(Tlicr('ui)on,  the  documents  referred  to  were 
marked  Board's  Exhibits  Nos.  19,  20,  21,  22 
and  23,  for  identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
liihit  19,  for  identification,  what  purports  to  be  a 
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copy  of  a  bulletin  addressed  to  the  employees  of 
Cannon  Electric  Development  Company  and  Can- 
non Manufacturing  Corporation  under  date  of  May 
29,  1942,  from  Jim  Cannon;  and  as  Board's  Exhibit 
20,  for  identification,  what  purports  to  be  a  bulle- 
tin or  message  to  the  employees  of  Cannon  Electric 
Development  Company  and  Cannon  Manufacturing 
Corporation  under  date  of  June  10,  1942,  from  Jim 
Cannon — when  I  say  Jim  Cannon,  I  am  not  speak- 
ing familiarly  at  all,  but  that  is  the  way  it  is  worded 
he]*e. 

The  Witness :  That  is  all  right.  That  is  what  the 
gang  calls  me. 

Mr.  Ryan:  Board's  Exhibit  21,  for  identification, 
is  a  bulletin  to  the  employees  from  Jim  Cannon  under 
date  of  June  19.  As  Board's  Exhibit  22,  for  identifica- 
tion, I  have  had  marked  a  bulletin  to  the  employees 
of  Cannon  Manufacturing  Corporation  and  Cannon 
Electric  Development  Company  under  date  of  No- 
vember 3,  1942,  from  Jim  Cannon — I  might  say  that 
[108]  consists  of  four  bulletins  really,  there  are  four 
pages  to  it,  all  issued  at  the  same  time.  I  show  these 
to  counsel. 

Trial  Examiner  Batten:    What  about  23? 

Mr.  Ryan:  Board's  Exhibit  23  is  also  a  bulletin 
addressed  to  the  employees  from  James  H.  Cannon 
under  date  of  November  11,  1942. 

(Presenting  documents  to  Mr.  Cannon.) 

Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  I  show  you 
what  has  been  marked  for  identification  as  Board's 
Exhibit  20,  and  ask  you  whether  or  not  that  is  a 
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Inilletin  issued  to  your  employees  on  or  al)()ut  June 

10,  1<)42  i  A.     Tt  is  autlientie,  yes. 

Q.  It  is  a  document  wliicli  you  issued  to  your 
('mi)loyees  on  or  about  tliat  date  ? 

A.     Undoubtedly,  yes. 

Q.  I  show  you  Board's  Exhibit  19,  for  identifica- 
tion, and  ask  you  if  that  is  a  Imlletin,  copies  of  which 
you  issued  to  your  employees,  on  or  al)out  t]i(^  date 
it  bears,  May  29,  1942  ? 

A.     Yes,  I  recall  that  very  distinctly, 

Q.  And  Board's  Exhibit  21,  for  identification,  do 
you  identify  that  as  a  bulletin  which  you  issued  to 
your  employees  on  or  about  the  date  it  bears,  June 
19,  1942?  A.     Yes. 

Q.  Board's  Exhibit  22,  for  identification,  I  show 
that  to  you  and  ask  you  whether  or  not  that  is  a 
bulletin,  copies  of  [109]  which  were  issued  to  your 
employees  on  or  about  the  date  the  document  bears, 
that  is,  November  3,  1942  (handing  document  to  wit- 
ness) ?  A.     Yes,  that  is  mine. 

Q.  I  show  you  Board's  Exhibit  23,  for  identifica- 
tion, and  ask  you  whether  or  not  cojiies  of  that — 

A.  Pardon  me  just  a  second.  There  is  anotlier 
document  here. 

Q.  With  respect  to  Board's  Exhibit  22,  it  C(^n- 
sists  of  four  bulletins — 

A.  This  is  a  copy  of  one  of  those  others,  isn't  it  i 
They  are  mixed  up  there. 

Q.  I  should  like  to  point  out  that  Board's  Exhil)it 
22  consists  of  a  bulletin  addressed  to  ''Dear  Gang" 
signed  Jim  Cannon,  under  date  of  November  3,  1942, 
and  attaclied  thereto  is  a  bulletin  dated  Ui\y  12,  1942, 
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and  under  the  date  the  words  "Reprinted  il/3/42", 
and  also  attached  thereto  is  a  bulletin  dated  May  29, 
1942,  and  underneath  that  date  the  words  ''Reprinted 
11/3/42",  and  also  attached  is  a  liulletin  dated  June 
19,  1942,  and  underneath  the  date  the  words  "Re- 
printed 11/3/42",  so  I  ask  you,  Mr.  Cannon,  if  at  the 
time  you  issued  the  bulletin  dated  November  3,  1942, 
Board's  Exhil)it  22,  for  identification,  you  reissued 
the  bulletins  which  are  attached  thereto,  reprinted 
them  and  reissued  them? 

A.  I  undoubtedly  did,  what  that  reissue  date.  I 
don't  recall  what  the  demand  was  for  that.  A  lot  of 
the  employees  hadn't  received  them,  apparently,  and 
we  made  a  reissue,  and  according  to  the  date,  I  would 
assume  I  sent  them  out  with  this  bulletin. 

1'rial  Examiner  Batten :  Does  the  document  which 
is  marked  Board's  Exhibit  22  refer  to  these  other 
documents  ? 

The  Witness :    I  didn't  read  the  full  text. 

Trial  Examiner  Batten :    Do  you  know,  Mr.  Ryan  ? 

Mr.  Ryan:  I  don't  recall  offhand,  but,  as  I  under- 
stand it,  they  were  all  issued  together. 

The  Witness:  No,  I  don't  think  it  does,  sir.  I 
think  these  were  reissues  that  were  asked  for,  and 
I  merely  attached  them  to  this,  which  is  apparently  a 
self-contained  communication.  It  doesn't  refer  to  the 
others.  That  was  a  fill-in  for  a  shift  or  something  that 
didn  't  get  them.  I  cannot  say  what  went  with  that,  luit 
they  were  issued  at  the  same  date,  apparently. 

Q.  (By  Mr.  Ryan) :  They  were  issued  on  the 
same  date*? 
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A.  Yes.  There  nn,u,lit  liave  been  a  day  or  so 
dift'erenee  tliere. 

Mr.  Ryan:  I  offer  in  evidence  Board's  Exhi])its 
If)  tliroiis^h  23,  for  identification,  in  evidence  as 
Board's  Exhilnt  19  throngh  23. 

Mr.  Cannon:    No  o])jection. 
*  *  *  *  [111] 

Trial  Examiner  Batten:  Board's  Exhibits  19 
through  23  will  be  received  conditionally,  then. 

(Thereupon,  the  documents  heretofore  marked 
Board's  Exhibits  Nos.  19  through  23,  for  identi- 
fication, were  received  in  evidence.) 

[Printer's  Note:]  Board's  Exhibits  Nos.  19, 
22,  23  are  set  out  in  full  at  pages  674,  678,  683  of 
this  printed  Record. 


*  *  *  * 


Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  after  the  first 
contract  was  entered  into  with  the  Cannon  Em- 
ployees' Association  and  the  contract  was  in  effect, 
it  continued  in  effect,  did  it  not,  until  some  time  in 
the  early  i)art  of  1943  when  a  new  contract  was 
executed?  [112] 

A.  That  contract  w^as  rewritten,  but  as  I  recall 
it,  the  other  one  had  a  continuance  clause  like  the 
A.  F.  of  L.  contract,  that  it  cari'ied  until  it  was 
r('])]aced,  or  until  it  was  revoked  by  either  party  on 
a  thii'ty-days'  notice. 

Q.  In  the  fall  of  1942,  which  was  about  a  year 
after  the  first  National  Labor  Relations  Board  elec- 
tion, the  C.I.O.,  United  Electrical,  Radio  and  Mach- 
ine AYorkers  of  America,  filed  a  petition  again  with 
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the  Labor  Board  for  certification,  did  it  not? 

A.  That  was  the  election  I  paid  little  or  no  atten- 
tion to.  I  heard  that  it  was  pending,  and  I  figured 
it  was  just  a  fight  between  the  two  organizations. 

Q.  Well,  do  you  recall,  though,  Mr.  Cannon,  that 
that  was  a  fact,  that  the  petition  was  filed? 

Mr.  Cannon:    I  will  so  stipulate. 

Mr.  Ryan:    You  will  so  stipulate,  Mr.  Cannon? 

Mr.  Cannon:    Yes. 

Trial  Examiner  Batten:    When  was  it  filed? 

Mr.  Cannon:    The  latter  part  of  1942. 

Mr.  Ryan:  I  will  give  you  the  exact  date.  It  was 
filed  on  September  1,  1942,  according  to  the  file. 

Mr.  Cannon:     I  will  take  that  statement. 

Mr.  Ryan:  And  a  hearing  w^as  held  on  that  peti- 
tion within  a  few  months  thereafter. 

The  Witness:  The  companies  had  nothing  to  do 
with  that.  [113] 

That,  as  I  understand  it,  was  just  a  dispute  between 
the  two  unions. 

Trial  Examiner  Batten:  The  question  is,  do  you 
know,  Mr.  Cannon,  whether  there  was  a  hearing? 

The  Witness:  No,  I  don't,  but  I  might  have  been 
out  of  the  city  at  the  time. 

Mr.  Ryan:  Will  you  stipulate,  counsel,  that  a 
hearing  was  held  and  that  the  Board  issued  a  direc- 
tion of  election  ? 

Mr.  Cannon :    That  is  in  Case  No.  R-4601  ? 

Mr.  Ryan:    Yes. 

Mr.  Cannon:  And  the  statement  of  the  case  is 
dated  December  31,  1942. 

Mr.  Ryan:    That  is  correct. 
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Mr.  Cannon:    I  will  so  stipulate. 

Mr.  Kyan:  And  pursuant  to  that  direction  of 
election,  an  election  was  held  on  January  25,  1943. 
Will  you  stipulate  to  that? 

Mr.  Cannon :    January  25, 1943, 1  will  so  stipulate. 

Mr.  Ryan:  Between  the  Cannon  Employees'  As- 
sociation and  the  United  Electrical,  Radio  and  Ma- 
chine Workers,  C.T.O.,  and  no  union.  There  w^as  a 
choice  between  those  two  unions  and  no  union,  and 
the  majority  of  votes  in  that  election  w^re  cast  for 
the  Cannon  Employees'  Association. 

The  Witness :    Yes. 

Mr.  Cannon:  Yes.  I  will  so  stipulate,  and  stipu- 
late [114]  that  the  supplemental  decision  and  certi- 
fication of  representatives  issued  in  that  case,  Xo. 
R-4601,  was  dated  April  12,  1943. 

Mr.  Ryan:    So  stipulated. 

Q.  (By  Mr.  Ryan)  :  Now,  thereafter,  after  that 
second  election  which  we  have  just  mentioned,  and 
the  certification  w'hich  w^e  have  just  mentioned,  also, 
the  company  executed  another  contract  with  the 
Cannon  Employees'  Association,  is  that  correct.^ 

A.     The  second  contract  was  signed  and  had  some 

changes. 

*  *  *  * 

Trial  Examiner  Batten :  Mr.  Ryan,  in  the  consent 
election — if  you  don't  have  the  information  now,  we 
will  look  it  up — in  the  consent  election  or  the  election 
of  January  25th,  were  objections  filed  to  the  election? 

Mr.  Ryan:    Yes. 

*  *  *  *  [115] 
Q.     (By  Mr.  R}'an) :    The  second  contract  which 


Cannon  Manufacturing  Corp.,  et  al.         189 

(Testimony  of'  James  H.  Cannon.) 

was  entered  into  with  the  C.E.A.  and  your  companies, 

Mr.  Cannon,  was  also  a  closed  shop  contract? 

A.     That's  right. 

Q.     With  the  check-off  of*  dues,  is  that  correct? 

A.     Yes. 

Q  That  contract  remained  in  effect  thereafter 
until  how  long,  do  you  know^,  or  is  it  still  in  effect? 

A.  I  think  there  was  only  the  two  contracts.  No, 
it  is  not  in  effect  now,  because  the  C.E.A.  disincor- 
porated and  they  are  [116]  now  non-existent. 

Q.     When  did  that  occur? 

A.  I  would  say  a  couple  of  w^eks  before  they 
signed  up  with  the  M.E.S.A. 

Q.  That  is  the  Mechanics  Educational  Society  of 
America  ?  A.     Yes. 

Q.  During  the  time  of  the  Cannon  Employees' 
Association  contract,  the  second  contract,  during  its 
])eriod  you  had  check-off  for  the  dues,  and  you  turned 
over  the  checked  off  dues? 

A.  No,  sir,  not  unless  we  had  written  authoriza- 
tion. 

Q.  You  turned  over  such  dues  as  w^ere  checked 
oft'  to  the  Cannon  Employees'  Association? 

A.     Yes,  to  the  C.E.A. 

Trial  Examiner  Batten:  Was  that  a  closed  shop 
eontract  ? 

The  Witness :    Yes. 

[117] 


*     *     *     * 
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ASA  S.  WILCOX, 

a  witness  called  by  and  on  behalf  of  the  Board,  beini? 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

*  *  *  *  [119] 
Q.     What  is  your  occupation? 

A.  Personnel  director.  Cannon  Manufacturing 
Corporation. 

Q.  And  approximately  how  long  have  you  held 
that  ])osition  ?  A.     Approximately  three  years. 

Q.  AVhat,  briefly,  are  some  of  your  duties  as  per- 
sonnel director  ? 

A.  Supervision  of  employment,  personnel  rec- 
ords, handling-  of  labor  relations  to  some  degree, 
grievance  committee,  and  I  keep  a  control  over  wages, 
keep  control  of  wages,  transfers,  promotions,  demo- 
tions, and  so  forth.  The  employee  functions,  such  as, 
well,  services,  I  should  say  all  employee  services. 
That  covers  the  field  generally.  Employee  services, 
employment,  wage  schedules,  and  labor  relations. 

Q.  Are  the  employees  generally  hired  through 
your  office,  your  personnel  office?  A.     Yes. 

Q.  And  when  the  employment  of  an  employee  is 
terminated,  is  the  termination  of  such  employee 
handled  through  your  office,  too?  A.     Yes. 

*  *  *  *  [120] 
Q.     Mr.  Wilcox,  would  you  In-iefly  outline  for  us 

the  super\'isory  system  in  the  plant,  beginning  with 
the  highest  supervision  in  the  plant  and  going 
through  the  various  grades  until  you  get  to  the  lowest 
grade  of  su])er\dsion  in  the  plant  ? 

A.  Yes.  Speaking  for  the  Manufacturing  Cor- 
])oration,  Mr.  James  H.  Cannon  is  president,  Mr. 
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llo])ert  Cannon  is  vicc^-presidcnt  and  general  man- 
ager, Mr.  Henry  Hawkinson  is  general  superinten- 
dent. 

Q.     Is  that  spelled  H-a-w-k-i-n-s-o-n  ? 

A.  Yes,  H-a-w-k-i-n-s-o-n.  Mr.  Henry  Hinten- 
meyer  is  day  suj)erintendent  and  Mr.  Edward  Ben- 
nett is  swing-shift  superintendent,  and  Mr.  John 
Hogan  is  superint(^nd(mt  of  Plant  1.  The  three  super- 
intendents, that  is,  Mr.  Hintenmeyer,  and  Hogan, 
and  Bennett,  are  under  Mr.  Hawkinson  as  general 
superintendent.  [121] 

Following  them  are  the  general  foremen,  and  then 
the  second  and  third  shift  foremen. 

Q.     How  many  general  foremen  do  you  have  ? 

A.     About  20,  approximately. 

Q.  Tw^enty  general  foremen.  And  what  is  the  geo- 
graphic scope  of  the  area  that  is  supervised  by  each 
general  foreman? 

A.  The  general  foremen,  each  one  has  supervis- 
ory powers  over  his  one  department  which  he  is 
assigned  to.  For  instance,  the  assembly  department 
has  a  general  foreman,  the  finished  castings  depart- 
ment has  a  general  foreman,  and  so  forth. 

Q.  I  take  it  when  you  say  there  are  about  20 
general  foremen,  then  that  means  you  have  al)out  20 
departments,  is  that  right '? 

A.     Yes,  production  departments. 

Q.  Now,  the  next  grade  of  super\dsion  lower  in 
authority  than  the  general  foremen  would  be  what  ? 

A.     Leadmen. 

Trial  Examiner  Batten:  How  about  your  shift 
foremen  ? 
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The  Witness :    Tlie  sliif't  foremen — 

Trial  Examiner  liatten:  Are  they  considered  to 
])e  general  foremen? 

The  Witness:  Yes,  tliat's  right,  they  rank  under 
th(^  day  shift  or  so-called  general  foremen. 

Trial  Examiner  Batten :  But  you  have  20  general 
foremen.  [122]  Does  that  include  the  shift  foremen, 
the  20? 

The  Witness:    No,  it  does  not. 

Trial  Examiner  Batten:  Then,  before  you  get  to 
leadmen,  you  have  shift  foremen,  don't  you? 

The  Witness:  That's  right.  There  are  six  shift 
foremen  at  the  present  time. 

Q.  (By  Mr.  Ryan)  :  Are  they  lower  in  the  scale 
of  supervisory  authority  than  the  general  foremen  ? 

A.     As  far  as  labor  relations,  they  have  practically 
the  same  powers  as  the  general  foremen,  day  f(U'e- 
men,  yes. 
*  *  *  *  [123] 

Q.  Does  each  of  your  departments  have  approxi- 
mately the  same  nmnber  of  employees  ? 

A.     No. 

Q.  Or  are  some  departments  large  departments 
and  others  small  departments  ? 

A.     It  varies  considerably,  yes. 

Q.  What  would  you  say  would  be  the  approxi- 
mate size  of  the  largest  department  you  have? 

A.     Oh,  150  people. 

Q.     150  employees  ?  A.    Yes. 

Q.  What  would  be  the  api^roximate  number  of 
employees  in  the  smallest  department  ? 

A.     Perhaps  five. 
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Trial  Examiner  Batten:  Pardon  me,  Mr.  Ryan. 
Tn  these  departments  where  you  have  leadmen,  they 
work  under  either  the  general  foreman  or  the  shift 
foreman,  is  that  it? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Batten:  Do  you  have  any  lead- 
men  in  the  plant  at  all  who  work  under  the  superin- 
tendent ? 

The  Witness:  No.  They  wouldn't  be  called  lead- 
men  there. 

Trial  Examiner  Batten:  That  is,  even  on  your 
second  and  third  shifts,  there  is  always,  is  there,  a 
general  foreman  or  [128]  a  shift  foreman  present? 

The  Witness:  Either  a  shift  foreman  or  depart- 
ment head,  so-called. 

Trial  Examiner  Batten :  What  do  you  mean  by  a 
department  head? 

The  Witness:  Well,  a  foreman,  if  it  is  the  type 
of  department  that  is  not  production,  or  not  in  the 
shop,  you  might  call  him  a  department  head. 

Trial  Examiner  Batten:  You  do  have  some  men 
you  call  department  heads? 

The  Witness:  Yes.  They  are  in  the  offices  or  in 
those  departments  where  we  don't  function  on  pro- 
duction. 

Trial  Examiner  Batten:  How  about  your  main- 
tenance, is  that  under  a  department  head  ? 

The  Witness :    That  is  a  foreman. 

Trial  Examiner  Batten:  Are  your  department 
heads  limited  entirely,  then,  to  the  office? 

The  Witness :    Almost  entirely,  yes. 
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Trial  Examiner  Batten:  Office  and  engineering 
employees? 

The  Witness:    That  is  ri.oht. 
*  <.  *  *  [129] 

Q.  (By  Mr.  Ryan) :  Mr.  Wilcox,  x^rior  to  the 
taking-  over  of  the  position  of  manager  of  the  cafe- 
teria by  Mr.  Palsma,  there  was  a  man  named  Cal 
Cannon  who  was  the  manager  of  the  cafeteria  ? 

A.     Yes. 

Q.     When  was  he  manager? 

A.     He  was  manager  up  to  January  1,  1945. 

Q.  How  long  had  he  been  manager  of  the  cafe- 
teria ? 

A.  He  was  manager  of  the  cafeteria  starting  with 
its  inception. 

Q.     And  about  when  was  that  ? 

A.  1  believe  it  was  in  January,  1942,  but  I  am  not 
absolutely  sure  at  the  moment. 

Q.     And  that  name  ''Cal"  was — 

A.     His  name  was  really  Edward. 

Q.     Edward  C.  Cannon?  A.     Yes. 

Q.  Do  you  know  whether  or  not  he  was  a  relative 
of  the  Cannons  who  are  ow^iers  of  the  company  .^ 

A.     W(^ll,  he  was  a  son  of  Mr.  David  H.  Cannon. 

Mr.  Cannon:  1  will  exi)lain  that,  if  you  like. 
Edward  C.  Cannon  is  my  son,  the  son  of  David  H. 
Cannon,  and  I  am  a  half  cousin  of  James  H.  Cannon, 
and  a  quarter  cousin,  I  guess  [140]  you  would  call 
me,  of  Robert  Cannon. 

Q.  (By  Mr.  Ryan) :  Mr.  Wilcox,  just  where  is 
the  caPeteria  located  in  the  ])lant  i* 


I 


Cannon  Manufacturing  Corp.,  et  al.         195 

(Testimony  of  Asa  S.  Wilcox.) 

A.     The  cafetei'ia  is  located  at  the  south  end  of 
the  plant. 

Trial  Examiner  liatten :    Plant  1  or  Plant  2  ? 

The  Witness:    It  is  at  the  sonth  end  of  Plant  2. 
It  is  in  a  separat(»  building. 

Q.     (By  Mr.  Ryan):    It  is  a  separate  building? 

A.    Yes. 

Q.     But  it  is  right  on  the  property  with  the  second 
plant,  isn't  it?  A.     Yes,  it  is  on  the  property. 

Q.     About  how  far  do  employees  have  to  go  from 
the  main  part  of  Plant  2  to  get  into  the  cafeteria? 

A.     From  the  end  of  the  plant  it  is  just  across  the 
hall,  you  might  say,  it  is  just  a  few  steps. 
*  *  *  *  [141] 

JAMES  H.  CANNON, 
a  witness  recalled  by  and  on  behalf  of  the  National 
T^abor    Relations    Board,    having    been    previously 
duly  sAvorn,  was  examined  and  testified  further  as 
follows: 

Direct  Examination  [147] 


***•»■ 


Q.  (By  Mr.  Ryan)  :  Mr.  Cannon,  I  show  you 
Board's  Exhibit  27  for  identification  and  ask  you 
whether  or  not  it  was  prepared  and  issued  to  your 
employees  by  you. 

A.     Yes,  that  is  right ;  it  is  undated. 

Q.  There  appears  to  be  no  date  on  it,  and  I  was 
wondering  if  you  could  tell  from  the  contents  ap- 
l)roximately  when  you  prepared  it.  [150] 

A.  I  have  no  way  of  knowing.  Unfortunately, 
these   were    written,    dated   and   signed,    and   they 
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oniittod  the  date  when  they  ran  them  through  tlie 
macliine,  when  they  made  the  copy  of  the  photo- 
i;Ta])}iing.  Tliat  accounts  for  tlie  off  date.  They 
])laced  my  signature  on  the  copy  of  the  })liotograp]i 
after  T  dictated  the  letter.  We  were  in  a  hui'ry  to 

get  them  out.  T  couldn't  verify  the  date  on  that. 

*  *  *  * 

Q.  For  the  purpose  of  this  hearing  could  you 
t(^Il  us  now  whether  or  not  that  was  issued  sometime 
during  the  i)eriod  from  January,  1941,  up  to  the 
present  time,  sometime  during  those  years? 

A.     Oh,  yes,  it  would  be  in  that  interval. 

Q.     It  would  be  in  that  interval?  A.     Yes. 

:>Ir.  Ryan:  I  offer  Board's  Exhibit  27  for  iden- 
tification in  evidence.  [151] 

Trial  Examiner  Batten:  I  think  they  are  all 
right.  Board's  Exhibit  27  for  identification  will  be 
received.  There  is  a  photostat  of  it. 

(Thereupon,  the  document  heretofore  marked 
as  Board's  Exhibit  27,  for  identification,  was 
received  in  evidence.) 

[Printer's  Note:]  Board's  Exhibit  No.  27  is 
set  out  in  full  at  page  687  of  this  ])rinted  Record. 

Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  yesterday,  if 
you  recall,  I  believe  I  asked  you  about  whether  or 
not  you  had  a  contract  with  the  I. A.M.  in  1938,  if 
you  executed  one  in  1938  some  time.  I  believe  you 
stated  that  you  recalled  such.  Is  that  correct? 

A.  We  had  a  verbal  agreement  ^vith  the  Elec- 
tiical  Division  in  '37,  I  think  it  was. 
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Q.  But  the  I. A.M.,  International  Association  of 
Machinists,  in  1938 

A.  I  would  assume  that  would  be  th(^  natural 
reference  to  the  contract. 

Q.  With  respect  to  either  of  those  agreements 
you  had  with  [152]  the  Electrical  Workers,  the  In- 
ternational Brotherhood  of  Electrical  Workers  in 
1937,  or  the  International  Association  of  Machinists 
in  1938,  were  either  of  them  a  closed  shop  contract? 

A.  No,  not  that  I  recall,  because  I  claimed  I 
would  never  sign  a  closed  shop  contract  where  there 
was  an  outside  affiliation. 

Q.  You  mean  where  the  union  with  whom  you 
v/ere  dealing  in  the  shop  was  affiliated  with  some 
])arent  body  outside  *? 

A.  Some  outside  institution  that  might  impose 
things  against  the  wishes  of  the  union  involved. 

Mr.  Ryan:  Miss  Reporter,  will  you  please  mark 
this  document  as  Board's  Exhibit  next  in  order? 

(Thereupon,  the  document  referred  to  was 
marked  as  Board's  Exhibit  28,  for  identifica- 
tion.) [153] 


*  *  *  * 


Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 28  for  identification  a  document  entitled 
^'Agreement,"  the  first  paragraph  thereof  indicat- 
ing as  follows,  "This  agreement,  made  and  entered 
into  this  24th  day  of  October,  1944,  by  and  between 
the  Cannon  Manufacturing  Corporation,  a  corpora- 
tion, and  Cannon  Electric  Development  Company, 
a  sole  proprietorship,  first  party,  hereinafter  called 
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'em))loyer'  or  'com[)any' — and  the  Cannon  Employ- 
ees Association."  T  will  show  it  to  counsel.  [154] 
*  *  *  * 

q.  {By  Mr.  Ryan):  1  show  you  Board's  Ex- 
]iil)it  28  and  ask  you  to  look  at  it  and  tell  us  if  you 
can  whether  it  is  a  true  and  correct  copy  of  the 
original  contract  entered  into  with  the  Cannon 
Employees  Association  and  your  company? 

A.  This  is,  of  course,  '41.  That  was  more  in  ac- 
cordance with  my  memory,  when  we  were  discussing 
'42  there.  I  assume  this  purports  to  be  the  first  con- 
tract. 

Q.     The  first  contract. 

A.  I  couldn't  ATrify  its  contents  because  the 
lawyer  that  wrote  it  didn't  know  what  w^as  in  it  in 
one  or  two  cases  and  [155]  got  us  into  trouble. 

Q.  From  your  examination  of  it,  does  it  a])pear 
to  be  a  copy  of  the  original  contract? 

A.  Well,  if  it  was  submitted  to  the  Labor  Board 
I  would  take  it  it  was.  Otherwise,  I  would  have 
some  doubt  whether  it  was  rewritten  and  changed 
before  signing.  In  view  of  the  receiving  stamp  it 
would  indicate  it  is  an  authentic  copy. 

Trial  Examiner  Batten:     Of  course,  it  would  be  \ 
subject  to  comparison  if  you  find  the  signed  copy. 

^Ir.  (/annon:  Yes.  I  will  stipulate  with  counsel 
right  now  we  will  endeavor  to  find  it;  they  will: 
they  will  endeavor  to  find  the  original  and  a  copy. 
And  if  it  develops  that  the  original,  as  signed,  is 
different  in  any  particular  from  this  copy  sub- 
mitted bv  the  C.E.A.  the  corrections  can  be  made. 
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Mr.  Ryan:     I  will  agree. 

Trial  Examiner  Batten:  You  call  it  to  my  at- 
tention in  the  record. 

Mr.  Cannon:     Yes,  we  will  do  that. 

Trial  Examiner  Batten :  Are  you  offering  it,  Mr. 
Ryan? 

Mr.  Ryan:     I  offer  it  in  evidence,  subject  to  that. 

Trial  Examiner  Batten:  With  that  understand- 
ing' it  will  be  received. 

(Thereupon,  the  document  heretofore  marked 
as  Board's  Exhibit  28,  for  identification,  was 
received  in  evidence.)  [156] 


*  *  *  * 


Mr.  Ryan:  I  am  sorry,  I  do  too  have  another 
contract  [157]  here.  Miss  Reporter,  will  you  please 
niark  this  document  as  Board's  Exhibit  next  in 
order  ? 

(Thereupon,  the  document  referred  to  was 
marked  as  Board's  Exhibit  29,  for  identifica- 
tion.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 29  for  identification  what  purports  to  be  an 
agreement  between  Camion  Manufacturing  Cor- 
]ioration  and  Cannon  Electric  Development  Com- 
])any  and  the  Cannon  Employees'  Association,  ef- 
fective date  May  5,  1943.  The  document  is  in  book- 
let form. 

Mr.  Cannon:     No  objection. 

Mr.  Ryan :  Can  we  stipulate,  I  wonder,  that  this 
is  the  second  contract  which  was  executed? 
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^Ir.  Camion:  We  will  so  stii)ulate.  That  is  cor- 
ic(i,  isn't  it,  Ml*.  AVilcox? 

Ml".  Wilcox:     Yos. 

Mr.  Ryan:  In  view  of  that  stipulation  I  offer 
tile  (loeumeiit  ill  evidence  as  Board's  Exhibit  29. 

*    -::-    -X-    * 

Trial  Examiner  Batten:  If  you  want  to  keep  it 
in  your  file,  Mr.  Wilcox  has  an  extra  one.  The  ex- 
hibit will  be  received  in  evidence. 

(Thereupon,  the  document  heretofore  marked 
as  Board's  Exhibit  29,  for  identification,  was 
received  in  evidence.)   [159] 

ALVIN  L.  GEORGE, 

a  witness  called  by  and  on  behalf  of  the  National 
I^abor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

■5^      -H-      *      •«• 

Q.  Were  you  ever  employed  l)y  Cannon  Manu- 
facturinc:  Corporation?  A.     I  was.  [167] 

()).     Or  Cannon  Electric  Development  Company? 

Trial  Examiner  Batten:  Just  a  moment.  What 
did  you  say  your  middle  initial  is? 

The  Witness:     L. 

Trial  Exjiminer  Batten:  I  notice  in  the  coni- 
])lciiiit  it  is  simply  listed  as  Alvin  George.  I  don't 
assume  tliere  is  any  objection  to  amending  the 
colli] )laiiit  to  read  Alvin  L.  George? 

^Ir.  ( 'aiiiion  :     No. 


Cannon  Manufacturing  Corp.,  et  al.         201 

(Testimony  of  Alvin  L.  George.) 

Q.  (By  Mr.  Ryan) :  When  did  you  begin  work 
for  that  organization? 

A.     I  believe  it  was  March  of  1938. 

Mr.  Cannon:  May  I  have  him  say  which  one  he 
was  working  for? 

Trial  Examiner  Batten:     Yes. 

Q.  (By  Mr.  Ryan)  :  Do  you  understand  which 
one  you  were  working  for? 

A.  Well,  I  began  working  for  the  Cannon  Elec- 
trical Development  Company,  I  suppose.  I  ended 
up  working  for  the  Corporation.  I  never  knew 
when  the  change  was  made.  [168] 

■X-      *      *      * 

Trial  Examiner  Batten:  Well,  I  think  it  is 
rather  clear  the  witness  doesn't  know. 

The  Witness :  When  we  went  into  the  new  build- 
ing it  was  the  Manufacturing  Corporation. 

Q.  (By  Mr.  Ryan) :  What  plant  did  you 
work  in? 

The  AVitness:  I  worked  in  both  plants.  No.  1 
and  No.  2. 

Q.  Did  you  work  in  them  interchangeably  and 
then  were  transferred  from  one  to  the  other? 

A.  I  worked  in  one  a  while  and  when  the  neAV 
])uilding  was  put  up  we  moved  over. 

Q.     Then  you  moved  over?  A.     Yes. 

Q.  Did  you  state  when  you  began  w^orking  for 
the  company? 

A.     March,  '38,  I  think  it  was.  [169] 

Q.     In  what  capacity  were  you  first  employed? 

A.     I  was  employed  as  a  carpenter's  helper. 
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Q.  Where  did  \<)U  pcrfoi'in  your  work  as  a  eai- 
pt'iitcr's  helper? 

A.  Well,  at  that  f)artieular  time  Mr.  Cannon 
was  building  a  boat  and  I  was  employed  to  help 
tile  ('a]'[)eiitei'  build  the  boat. 

Q.     Was  that  l)uilt  there  at  the  plant? 

A.     Yes,  right  at  the  plant. 

Q.     Plant  1  or  plant  2? 

A.     Plant  1.  There  was  no  plant  2  at  that  time. 

Q.  How  long  did  you  continue  in  the  job  as  car- 
penter's helper,  ai)proximately  ? 

A.  AVell,  I  suppose  I  was  a  carpenter's  helper 
for  about  six  weeks,  and  then  I  did  the  carpenter 
work  myself.  The  carpenter  was  released  and  I  did 
the  work  from  then  on. 

Trial  Elxaminer  Batten:  Did  your  pay  change  or 
did  you  receive  the  same  pay? 

The  Witness:     I  received  the  same  pay. 

Trial  Examiner  Batten:  Were  you  hired  as  a 
carpenter's  helper? 

The  Witness:     That  is  right. 

Trial  Examiner  Batten:  And  then  you  contin- 
ued as  a  carpenter's  helper  and  received  the  same 
pay  until  what  time?  I  presmne  that  is  the  question. 

'i'lie  Witness:  Well,  I  was  never  notified  I  was 
reclassified  or  anything  else,  other  than  carpenter's 
heljx'r,  [170]  when  I  went  on  machines  a  year  later. 

Q.  (By  Mr.  Ryan)  :  While  you  were  doing  this 
caipenter  work,  who  was  your  superior? 

A.     Mr.  Raymond  Cromwell. 

Q.     Raymond  Cromwell?  A.     That  is  right. 
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Q.     What  was  his  title? 

A.  Well,  wlieii  I  first  went  to  work  he  was  work- 
ing' in  the  stock  I'oom,  and  then  about  a  month  or 
six  weeks  later  he  was  made  plant  superintendent. 

Trial  Examiner  Batten :     What  was  his  name  ? 

The  Witness :     Raymond  Cromwell. 

Q.  (By  Mr.  Ryan)  :  Now,  after  you  had  been 
working-  at  carpenter  work  for  about  six  weeks, 
what  happened  1 

A.  I  Avas  put  inside  the  plant  to  work  under 
Cromwell  directly. 

Q.     Which  plant  were  you  put  inside  of? 

A.     No.  1. 

Q.     Plant  1?  A.    Yes. 

Q.  At  that  time  plant  2  had  not  yet  begun  to 
function;  is  that  right?  A.     No. 

Q.  What  duties  were  you  assigned  to  in  the  plant 
w^hen  you  w^re  transferred?  [171] 

A.  I  was  doing  carpenter  work  directly  under 
Cromwell. 

Q.     How  long  did  you  continue  on  that  job? 

A.  I  would  say  for  approximately  a  year  or  a 
year  and  a  half. 

Q.  Now,  at  the  time  you  were  transferred  into 
the  shop  to  work  inside,  did  that  coincide  with  Mr. 
Cromwell's  taking  over  the  job  of  plant  superin- 
tendent ? 

A.  Yes,  we  went  in  both  together,  both  the  same 
day. 

Q.  While  you  were  in  the  shop,  was  Cromwell 
your  superintendent  ? 
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A.     That  is  right.  I  worked  clirectl}^  under  hiin. 

(}.  Did  you  take  your  orders  directly  from  Mr. 
Croinwell  ?  A.     That  is  right. 

Q.  Now,  while  you  were  there  and  during  the 
early  part  of  your  employment  with  the  company, 
did  the  International  Association  of  Machinists  do 
any  organizing  among  the  employees,  to  your  knowl- 
edge ? 

A.  Yes,  they  were  organizing  when  I  first  went 
to  work  there. 

Q.     The  early  part  of  1938?  A.     Yes,  sir. 

Q.  Now,  did  you  have  a  conversation  with  Mr. 
Croinwell  shortly  after  you  had  gone  to  work  in- 
side the  shop  relative  to  the  organizational  efforts 
of  the  A.F.L.? 

^\v.  Cannon:  I  object  to  that  as  calling  for 
hearsay. 

Trial  Examiner  Batten:  You  may  tell  us.  The 
(juestion  is  did  you  have  a  conversation  with  him. 

The  Witness:  I  had  a  conversation  with  him, 
yes,  about  a  meeting. 

Q.  (By  Mr.  Ryan) :  Can  you  tell  us  approxi- 
iiiat('I\'  liow  long  you  had  been  working  inside  in 
the  plant  at  the  time  of  that  conversation  with 
Cromwell  ? 

A.  It  must  have  been  during  the  first  three 
months  T  was  inside  the  ]ilant. 

■if      vf      -X-      * 

Q.  (By  Mr.  Ryan)  :  Where  did  the  conversa- 
tion take  ]»hi('('/ 

A.     Well,   I   was  working  in  the  sheet  metal  de- 
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I^artment  at  that  time.  There  wasn't  anyone  that 
was   working-  in  that  department.   We  worked   in 
and  out  whenever  we  needed  sheet  metals.  And  Mr. 
Cromwell  came  over  to  me  one  day  and  asked  me — 

Mr.  Cannon:  May  I  have  a  running  objection 
to  this  being  hearsay? 

Trial  Examiner  Batten:     Yes,  you  may. 

Q.  (By  Mr.  Ryan) :  When  Mr.  Cromwell  came 
over  to  you  on  that  occasion,  was  anyone  else  pres- 
ent? A.     No. 

Q.     Just  you  and  he?  [173]  A.     Yes. 

Q.     Will  you  relate  the  conversation? 

A.  He  asked  me  if  I  was  going  to  the  union 
meeting  that  night.  I  told  him  no,  that  I  didn't  care 
anything  about  it. 

He  asked  me  to  go,  he  said  I  ought  to  go  and  find 
out  what  was  going  on,  get  in  with  the  rest  of  the 
boys. 

Q.     Did  you  go  to  the  meeting  that  night? 

A.     I  did. 

Q.     Where  did  it  take  place? 

A.     At  the  Labor  Temple,  A.F.L.  Labor  Temple. 

Q.  Were  there  other  employees  of  the  company 
that  you  recognized  at  that  meeting? 

A.     Oh,  yes,  there  was  practically  the  whole  shop. 

Trial  Examiner  Batten:  Well,  now,  just  a  mo- 
ment. You  say  practically  the  whole  shop. 

The  Witness:     I  mean  the  employees. 

Trial  Examiner  Batten:  Can  you  give  us  some' 
idea  of  the  number? 

^riie  Witness:  I  would  say  there  was  around  25 
or  30. 
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Q.  (By  Mr.  Ryan) :  At  tliat  time  the  mimber 
of  employees  which  the  company  had  was  consid- 
('rnl)ly  smaller,  wasn't  it,  than  it  is  now? 

A.  At  that  time  I  was  No.  39.  I  think  I  was  No. 
:]9  employee. 

Q.  About  how  many  employees  were  there  alto- 
gether ? 

A.     Around  40,  something  like  that.  [174] 

Q.  Now,  the  day  after  that  meeting  were  you  at 
work?  A.     Yes,  I  was  at  work  the  next  day. 

Q.  Did  you  have  another  conversation  with  Mr. 
Cromwell  ? 

A.  Yes.  This  time  it  took  i)lace  in  the  stock 
room  where  I  was  building  a  bench. 

Mr.  Cannon:  May  I  likewise  have  an  objection 
to  all  this,  as  being  hearsay? 

Trial  Examiner  Batten:     Yes. 

Q.  (By  Mr.  Ryan)  :  Did  Mr.  Cromwell  come 
u])  to  you  while  you  were  working? 

A.     Yes,  he  did. 

Q.  Who  else  was  present,  if  anyone,  during 
that  conversation?  A.     No  one. 

Q.     AVill  you  tell  us  what  the  conversation  was? 

A.  He  asked  me  if  I  attended  the  meeting  the 
night  before.  I  told  him  I  had. 

He  asked  me  how  many  were  there.  I  told  him 
approximately  how  many  were  there.  Who  was  the 
leader  of  it,  who  did  all  the  talking,  what  they  did, 
what  business  they  had  taken  up. 

Trial  Examiner  Batten:  He  asked  you  that. 
What  did  you  tell  him? 
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The  Witness:  I  told  him  as  near  as  I  could  tell 
him  exactly  what  went  on.  [175] 

Q.  (By  Mr.  Ryan)  :  Tell  us  what  you  said  to 
him,  as  best  you  can  recollect. 

Trial  Examiner  Batten :     What  did  you  tell  him  ? 

The  Witness:  He  asked  me  who  did  most  of  the 
talking.  I  told  him  Mr.  Boswick  was  the  one  that 
did  most  of  the  talking. 

Q.  (By  Mr.  Ryan) :  Can  you  tell  us  now  who 
Mr.  Boswick  was? 

A.  At  that  time  he  was  a  machinist,  running  a 
turret  lathe. 

Q.     At  the  plant  ?  A.     At  the  plant. 

Q.     Cannon  plant?  A.    Yes. 

Q.  AVhat  else  did  you  say  to  Mr.  Cromwell  on 
that  occasion,  as  best  you  can  recall? 

A.  Well,  I  don't  exactly  recall  all  the  conversa- 
tion. That  is  part  of  it.  It  became  apparent  to  me — 
I  mean  I  could  tell 

Mr.  Cannon:  I  object  to  that  as  being  his  con- 
clusion, it  became  apparent. 

Trial  Examiner  Batten:  I  think  when  a  witness 
starts  out  that  way  it  is  evident  it  is  a  conclusion. 

Tell  us,  as  near  as  you  can  remember,  what  you 
told  Mr.  Cromwell  that  went  on  at  the  meeting. 

The  Witness:  Well,  I  have  just  about  told  that. 
I  told  [176]  him  how  many  were  there  and  who 
did  the  talking.  I  don't  remember  exactly  the  busi- 
ness that  was  taken  care  of  now,  it  is  too  long. 

Q.  (By  Mr.  Ryan)  :  Did  you  thereafter  attend 
any  further  A.F.L.  meetings?  A.     No. 
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Q.     Tliat  was  the  only  one? 

A.     'I'liat  was  tlie  only  one  I  ever  attended. 

Q.     Now,  thereafter  did  union  activities  of  the 

A.F.L.  roiitiiinc  for  any  length  of  time? 
*  *  *  * 

The  Witness:  It  continued  for  a  short  while 
after  that.  Then  there  was  a  lay-off,  in  which  most 
of  the  active  [177]  members  were  laid  off. 

Mr.  Cannon:  I  move  to  strike  that  as  a  con- 
clusion. 

Trial  Examiner  Batten :  The  last  phrase  may  be 
stricken,  in  which  the  active  members  were  laid  off. 

Q.  (By  Mr.  Ryan)  :  How  long  did  you  con- 
tinue to  work  directly  under  Cromw-ell,  Mr.  George, 
approximate!}^  how  long? 

A.     Oh,  I  should  say  about  a  year  and  a  half. 

Q.     A  year  and  a  half?  A.     Yes. 

Q.     Did  you  continue  the  carpenter  work? 

A.     That  is  right. 

Q.  Now,  early  in  1941  did  you  have  occasion  to 
learn  of  any  other  union  beginning  some  activity 
in  the  plant  of  Cannon? 

A.  Well,  early  in  1941  was  the  beginning  of  the 
United  Electrical,  Radio  and  Machine  Workers  or- 
ganizing campaign,  as  I  recall  it. 

Q.     C.I.O.  organization?  A.     That  is  right. 

Q.  W^hen  did  this  first  come  to  your  attention? 
I  mean  how  did  it  come  to  your  attention? 

A.  The  first  I  had  any  knowledge  of  it  was 
when  one  evening  when  I  quit  work  I  came  outside 
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and  a  C.I.O.  sound  truck  was  there.  At  that  time 

tlie  organizer  was  William  Elconin. 

Trial  Examiner  Batten :     How  do  you  spell  that  ? 

Mr.  Ryan:     I  think  it  is  E-1-c-o-n-i-n. 

Miss  Dunks:     That  is  right. 

Q.  (By  Mr.  Ryan) :  Was  someone  speaking 
over  the  loud  speaker?  A.     This  Elconin,  yes. 

Q.  Was  it  out  in  front  of  the  plant  entrance, 
the  truck?  A.     It  was. 

Q.  Now,  the  next  day  when  you  reported  for 
work  did  you  have  occasion  to  observe  one  Ned 
Mandella  in  the  plant?  A.     I  did. 

Q.     Who  was  Ned  Mandella  at  that  time? 

A.  Ned  Mandella  at  that  time  was  the  stock 
room  attendant. 

Q.     What  was  this  stock  room,  by  the  w^ay? 

A.  I  should  have  said  tool  crib  attendant.  He 
took  care  of  the  tools  in  the  tool  crib.  If  anyone 
needed  tools  they  went  to  the  crib  and  he  attended 
to  them. 

Q.  Did  you  go  to  the  crib  that  morning  for  any 
reason  ? 

A.  I  did.  I  usually  went  four  or  five  times  a  day 
to  the  crib  for  different  tools.  That  particular  morn- 
ing I  went  for  a  tool  of  some  kind. 

Q.  Did  you  have  a  conversation  with  Mr.  Man- 
della on  that  occasion? 

A.     Yes,  he  approached  me 

Mr.  Cannon:  May  I  have  a  running  objection 
to  this,  as  being  hearsay?  [179] 

Trial  Examiner  Batten:     Yes. 
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Q.  (By  Mr.  Ryan)  :  Was  anyone  present  be- 
sides y()uvs(>lf'  and  ^\v.  Mandella  ? 

A.     Him  and  T. 

Q.     About  Avhat  time  of  day  was  it? 

A.  it  was  ])retty  early  in  the  morning",  I  would 
say  about  8:30  or  9:00  o'clock. 

Q.  Now,  will  you  tell  us  what  was  said  during 
that  conversation  ? 

A.  He  approached  me  with  a  petition  which  said 
to  keep  out  the  C.I.O.,  and  I  noticed  there  were  a 
number  of  names  already  signed.  And  he  asked  me 
to  sign  it.  I  told  him  that  I  -wouldn't,  and  he  \vould 
get  himself  in  trouble. 

Q.     Was  anything  further  said? 

A.  Well,  there  w^as  later  that  afternoon,  he  asked 
me  to  sign  again  but  he  had  changed  the  heading 
of  it;  he  had  erased  it  out. 

Q.     Was  this  another  occasion  on  the  same  day? 

A.     This  ^vas  another  occasion  on  the  same  day. 

Q.     When  did  that  take  place? 

A.     That  was  later  in  the  afternoon. 

Q.     Where  did  it  take  place? 

A.     The  same  place,  tool  crib. 

Q.     You  had  gone  back  to  the  tool  crib  again? 

A.    Yes.  [180] 

Q.     Was  anyone  present  on  that  occasion? 

A.     None. 

Q.     Did  you  have  a  conversation  then  with  him? 

A.  Not  particularly  that  afternoon.  I  had  nu- 
merous occasions  on  other  days  following  that. 
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Q.  Did  you  observe  he  still  had  a  petition  out 
there?  A.     Oh,  yes,  he  kept  that. 

Q.  Did  you  look  at  the  petition  in  the  afternoon, 
also?  A.     I  did. 

Q.     But  did  you  sign  it  or  not  sign  it? 

A.     I  didn't  sign  it. 

Q.  Thereafter,  a  day  or  so  after  that,  did  he 
talk  to  you  again  about  it? 

A.     Yes,  he  approached  me  practically 

Mr.  Cannon:  T  think  I  can  save  a  lot  of  time. 
May  I  have  an  understanding  with  the  hearing 
officer  and  also  with  Mr.  Ryan  that  I  have  a  run- 
ning objection  to  these  conversations  had  with  Mr. 
Mandella  out  of  the  presence  of  the  management  as 
being  hearsay  and  not  binding  upon  the  manage- 
ment ? 

Trial  Examiner  Batten:  Yes,  you  may  have  an 
obj(^ction.  Of  course,  it  is  pretty  difficult  to  tell  at 
the  l)eginning  the  tie-in  of  the  testimony,  so  I  am 
i-eceiving  it  assuming  that  some  relationship  to  the 
management  will  be  shown.  Of  course,  if  the  Board 
rests  its  case  and  there  is  no  showing  in  the  evidence 
that  this  was  in  any  way  tied  up  or  connected  [181] 
with  the  management  or  the  circumstances  were 
such  that  the  management  should  have  known  of  it, 
it  has  no  value  as  far  as  its  relationship  to  the  is- 
sues here  is  concerned. 

Mr.  Cannon:  I  appreciate  that.  I  just  want  to 
1)(^  sure  of  the  objection,  because  it  wouldn't  be 
competent,  of  course,  unless  they  did  show  what  you 
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lia\('  suggested.  Therefore,  i  want  the  objection.  T 

Avill  make  it  each  time  if  you  require  me  to  do  it. 

Trial  Examiner  Batten:  No,  you  may  have  a 
continuing  objection. 

Mr.  Cannon:     Thank  you. 

Q.  (By  Mr.  Ryan) :  Did  you,  within  a  day  or 
so  later,  have  another  conversation  with  Mandella? 

A.  Yes.  I  told  him  on  one  of  the  occasions  he 
would  get  himself  in  trouble  with  the  company,  try- 
ing to  get  a  petition  like  that  signed  on  company 
time.  He  told  me  he  had  it  pretty  direct  from  the 
company  it  was  all  right  for  him  to  go 

Mr.  Cannon:  I  make  particular  ol^jection  to  that, 
and  move  to  strike  it  out  on  two  grounds.  In  the 
first  place,  it  is  hearsay.  In  the  second  place,  it  is 
a  self-serving  declai'ation.  In  the  third  place,  you 
could  not  prove  agency  by  the  declaration  of  an 
agent. 

Trial  Examiner  Batten :  It  may  stand.  As  it  now 
stands  it  doesn't  bind  the  company.  I  mean  any 
employee  could  make  [182]  that  statement. 

Q.  (By  Mr.  Ryan) :  ]\fr.  George,  about  within 
a  w(H'k  or  on  or  about  a  week  later  from  the  time 
you  first  had  3^our  contact  with  Mandella,  that  you 
have  testitied  about  in  this  connection,  did  you  have 
a  conversation  with  Mr.  Ray  Cromwell,  the  superin- 
tendent of  the  company?  A,     I  did. 

Q.  Will  you  explain  how  you  hni^pened  to  have 
a  conversation  wdth  him? 

A.     Yes.  He  called  me  into  ^  his  office,  as  I  was 
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])assing  by,  getting  a  drink  of  water  or  something, 

I  don't  know  what  reason. 

Q.     In  his  office?  A.     Yes. 

Q.  Where  was  his  office  located  with  respect  to 
this  tool  crib  that  Mandella  worked  in,  about  how 
far? 

A.     They  were  all  in  the  machine  department. 

Q.     The  tool  crib  and  Mandella 's  office? 

A.     Yes,  and  Cromwell's  office. 

Q.     Cromwell's  office? 

A.     Yes.  I  should  say  about  50  feet  apart,  maybe. 

Q.  Just  how  were  you  called  in?  How  did  you 
receive  the  message  to  go  into  Cromwell's  office? 

A.  He  had  an  open  glass  office,  you  know,  the 
glass  in  the  front.  As  I  was  passing  by  he  motioned 
for  me  to  come  in.  [183] 

Q.  When  you  went  in,  was  anyone  else  present 
tlie](^  besides  you  and  Mr.  Cromwell,  that  you  recall? 

A.  There  was  no  one  present  there  when  we 
liad  the  conversation,  no. 

Q.     Will  you  relate  the  conversation? 

A.  He  asked  me  why  I  didn't  join  up  with  the 
organization  they  were  forming.  I  told  him  I  didn't 
\^'ant  to  have  anything  to  do  with  anything  Man- 
della was  handling.  Besides  I  didn't  want  to  get 
myself  in  trouble  with  the  company. 

8o  he  told  me  that  that  was  all  right,  the  com- 
])auy  knew  about  what  he  was  doing. 

Mr.  Cannon:  I  make  the  same  specific  objection 
to  that  as  I  did  to  the  other  conversation,  the 
declarations  of  Mandella  as  to  the  company's  knowl- 
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edge,  and  move  to  strike  it  on  the  three  grounds 

lieretofore  mentioned. 

Trial  Elxaminer  Batten:  I  make  the  same  rul- 
ing. It  may  stand. 

Q.  (By  Mr.  Ryan) :  Will  you  proceed  with 
your  relation  of  the  conversation,  Mr.  George? 

A.  He  told  me  it  was  to  be  a  company  union 
and  that  he  would  go  see  that  the  right  men  got  the 
right  jobs  in  it,  they  would  be  given  the  proper 
training.  He  asked  me  to  join  up. 

Q.     Have  you  related  all  of  the  conversation? 

A.  No.  I  told  him  I  would  rather  have  time  to 
think  it  [184]  over,  I  didn't  want  to  go  sign  up 
with  something  I  didn't  know  what  it  was. 

Q.  Is  that  all  you  can  remember  now?  Have 
you  related  all  the  conversation? 

A.     That  is  all  I  can  remember  at  this  time. 

Trial  Examiner  Batten :  When  you  told  him  you 
wanted  time  to  think  it  over,  did  he  say  anything 
in  reply  to  that?  A.     He  said,  "All  right." 

Mr.  Cannon:  May  I  have  a  date  fixed  on  that 
conversation,  Mr.  Ryan? 

Q.  (By  Mr.  Ryan):  About  how  long  ago 
was  it? 

A.  I  would  say  that  was  in  the  first  couple  of 
weeks,  anyway,  after  the  C.I.O.  sound  truck  was 
there.  I  don't  remember  exactly  what  date  that  was, 
(^arly  part  of  1941. 

Q.     Would  you  place  it  in  January? 

A.  I  would  prefer  not  to  say.  It  has  been  quite 
a  wliih'  ago. 
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Q.     Now,  thereafter  did  you  see  Mandella  again  ? 

A.  Quite  often,  he  asked  me  quite  often  to  join 
w])  again  aft(^r  that.  He  also  promised  me  any  office 
in  the  organization  I  wanted  outside  of  president, 
which  he  was  supposed  to  hold. 

Q.  About  how  long  was  it  after  you  had  talked 
to  Cromwell,  this  conversation  you  have  related  with 
Cromwell,  was  it  that  you  again  talked  to  Mandella, 
when  he  mentioned  about  you  having  an  office  in 
his  organization*? 

A.  Oh,  I  would  say  the  next  day  or  two  at  the 
latest.  [185] 

Q.  Did  that  conversation  take  place  at  the  tool 
crib?  A.     At  the  tool  crib. 

Q.  Was  anyone  present  during  the  conversation 
besides  you  and  Mr.  Mandella? 

A.  No.  You  usually  went  up  to  the  tool  crib  and 
got  your  tools,  and  that  was  all. 

Q.  Were  you  there  getting  your  tools  on  that 
occasion?  A.     That  is  right. 

Q.  Will  you  relate  now  the  conversation  that 
took  place  on  that  occasion? 

Mr.  Cannon:     With  Mandella? 

Mr.  Ryan:     Yes. 

The  Witness:  Well,  he  asked  me  to  sign  up 
again.  I  told  him  no.  I  didn't  want  to  make  him 
mad  and  I  didn't  want  to  get  myself  in  Dutch  by 
not  signing.  Yet,  I  didn't  want  to,  see.  So  he  of- 
fered me  any  office  if  I  wanted  one,  if  I  signed  uj). 

Q.  (By  Mr.  Ryan)  :  What  did  he  say  in  that 
connection  ? 
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A.  Ho  said  tliat  lie  could  give  me  any  job  I 
wanted,  any  office,  if  \  would  just  sign  up,  outside 
of  president. 

Q.     Did  you  make  any  reply  to  that? 

A.  Well,  I  don't  know  exactly  wdiat  my  remark 
was;  1  stalled  him  again. 

Q.     You  still  didn't  sign  up*? 

A.     I  still  didn't  sign  up.  [186] 

Q.  Now,  did  you  shortly  thereafter  have  some 
deal  with  Mandella  about  a  portable  address  sys- 
tem? A.     I  did. 

Q.  About  how  long  w^as  that  after  you  had  con- 
versed with  Mr.  Cromw^ell,  can  you  fix  it? 

A.  Some  time  within  a  month,  I  would  say, 
j)robably. 

Mr.  Cannon:     Within  a  month? 

The  Witness :  Probably  within  a  month.  It  might 
have  been  more  or  a  little  less.  He  was  telling  me 
one  day  about  how  the  C.I.O.  was  getting  a  juni]) 
on  him. 

*    -:;-    *    * 

Q.  {By  Mr.  Ryan):  Are  you  relating  the  con- 
versation with  Mandella? 

A.  Yes.  We  had  conversations  all  the  time.  He 
was  continuously  approaching  me  about  joining  the 
organization. 

Trial  Examiner  Batten :  We  are  trying  to  get 
this  conversation  which  you  say  occurred  about  a 
month  after  the  Cromwell  conversation. 

The  Witness:     Yes. 
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Q.  (T3y  Mr.  Ryan):  Was  tiiis  conversation  at 
tlie  tool  crib? 

A.  No,  this  conversation  was  held  at  my  machine, 
T  believe,  tln^  Ix'st  I  can  remember. 

Q.  Was  anyone  present  besides  you  and  Mr. 
Mandella?  [187] 

A.  I  don't  really  remember  whether  there  was 
anyone  there  or  not. 

Q.     Will  you  relate  the  conversation? 

A.  He  was  telling  me  about — I  asked  him  how 
his  organization  was  getting  along.  He  was  telling 
me  about  the  sound  truck  the  C.I.O.  had  which 
caused  him  a  lot  of  trouble.  So  I  asked  him,  "Well, 
why  don't  you  buy  yourself  some  sound  equip- 
ment?" 

He  said,  ''Well,  he  had  been  thinking  about  it." 
I  happened  to  have  a  portable  sound  outfit  at  home 
I  had  bought.  I  sold  that  to  him.  The  transaction 
took  all  day.  He  had  to  see  the  rest  of  the  board,  or 
whatever  they  had,  a  secretary.  By  that  time  they 
had  established  officers. 

Q.  When  you  say  ''they,"  do  you  mean  Man- 
del  la  and  his  organization  he  had  been  talking  to 
you  about?  A.     That  is  right. 

Q.  Now,  before  that  day,  before  your  day's  work 
was  up  that  day,  did  you  have  any  further  conver- 
sation with  Mandella  about  the  address  system, 
portable  address  system? 

A.  It  took  all  day  to  make  the  transaction.  I 
remember  I  got  paid  in  the  afternoon. 

Q.     How  did  you  receive  your  pay  for  that  deal? 
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A.     I>y  check. 

(j).  Wlicic  (lid  yoii  receive  the  pay  check  for  that 
portabh'  address  system?  [188] 

A.     lie  uavc  it  to  Ttie  just  before  I  went  home. 

{}.     Where  were  you  when  you  receh'ed  it? 

A.     At  work. 

Q.     At  youi-  machine?  A.     Yes. 

Q.  Did  he  bring  it  into  your  department  while 
you  were  working? 

A.  I  don't  recall  whether  he  brought  it  over  to 
my  department  or  not,  or  whether  I  saw  him  some 
place  in  the  ])laut  and  he  gave  it  to  me.  Could  I  say 
something? 

Q.     Yes. 

A.  I  don't  know  whether  this  date  is  accurate. 
I  mean  it  was  some  time  during  the  first  part  of 
the  organizing  campaign. 

Q.  You  mean  you  don't  know  exactly  whether 
it  was  a  month  afte]-  you  talked  to  Cromwell  oi'  not? 

A.  That  is  right.  I  know  it  was  after  I  talked 
to  him.  T  don't  know  just  how  soon. 

Trial  Exaininer  Batten:  How  much  did  he  pay 
yon  For  it? 

The  \Vitness:     How  nuu-h  he  paid  me? 

'i'rial  Examiner  Batten:     Yes. 

The  Witness:     $12.50. 

Q.     (By  Mr.  Ryan):     $12.50?  A.     Yes. 

Trial  l^xamiucr  Batten:  What  did  he  give  you, 
a  ])ers()nal  check?  [189] 

'I'lic  Witness:  He  gave  me  a  check  on  the  or 
i;aiiizatioii,  as  1  recall. 
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Trial  ExamiTier  Batten:  Did  the  organization 
liave  a  name? 

The  Witness:  It  had  by  that  time,  but  I  don't 
remeniber  whether  it  was  Cannon  Athletic  Associa- 
tion, or  something  like  that. 

Q.  {By  Mr.  Ryan)  :  If  you  heard  it  would  you 
know  ? 

A.  Well,  they  changed,  got  so  many  names  there 
it  is  impossible  to  tell  you  exactly  what  name  was 
the  prevailing  one. 

Q.  Well,  do  you  recall  now  whether  it  was  Can- 
non Recreation  Association*? 

A.     It  seems  as  though  that  sounds  like  the  name. 

Mr.  Cannon:     Cannon  Recreation  Association? 

The  Witness :     Yes. 

Q.  (By  Mr.  Ryan) :  This  is  at  the  early  begin- 
ning I  am  talking  about  now,  of  the  early  months 
of  the  organization.  A.     Yes. 

Mr.  Cannon:  We  were  talking  about  the  check, 
I  thought. 

Mr.  Ryan:  I  am  trying  to  find  out  what  organ- 
ization he  got  the  check  from. 

Q.  (By  Mr.  Ryan)  :  Was  the  check  signed  by 
some  individual  ?  It  must  have  been. 

A.  Yes,  it  was  signed  by  the  secretary.  I  believe 
it  was  the  secretary,  Andy  Bereznak. 

Q.  Now^,  thereafter  did  you  join  any  organiza- 
tion about  that  [190]  time  that  you  were  being  ap- 
proached by  Mandella,  and  within  the  succeeding 
weeks  ? 

A.     Later  on  I  joined  the  C.I.O. 
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Q.     Alxmt    wluni    was    it    that    you    joined    the 

C.I.O. :" 

A.  ^\^'I1,  I  would  say  around  April  or  May, 
some  i)hic('  u])  in  there. 

Q.     1941  I  A.     Yes. 

Q.     Did  yuu  sign  a  C.I.O.  card?  A.     I  did. 

Trial  Examiner  Batten:  I  presiune  when  you 
sa\-  the  C.I.O.  you  mean  the  United  Electrical 
Workers? 

^riie  Witness:     Yes. 

Ti'ial  Examiner  Batten:  In  other  words,  that  is 
the  organization  you  signed  the  card  for;  is  that 
right? 

'Hie  Witness:     That  is  the  one. 

Q.  (By  Mr.  Ryan)  :  And  did  you  wear  your 
union  button,  your  C.I.O.  button  while  you  were 
woiking?  A.     Yes,  I  wore  it. 

Q.     While  you  were  working  in  the  plant? 

A.     That  is  right. 

(J.  Xow,  within  a  day  or  so  after  you  had  signed 
111)  witli  the  C.I.O.  and  began  wearing  your  button 
in  tJie  phint,  did  you  have  a  conversation  with  Mr. 
Cromwell  again.  Superintendent  Cromwell?  [191] 

A.  1  did.  I  think  it  was  about — if  I  remember, 
J  signed  u))  on  a  Thursday,  and  I  had  a  conversa- 
tion with  him  the  following  Sunday,  because  I 
worked  a  lot  of  overtime  under  him. 

Q.  You  say  you  signed  up  on  Thui'sday.  You 
have  reference  to  your  signing  up  with  the  United 
Kh^ctrical,  Radio  and  Machine  Workers,  C.I.O.? 

A.     Ves. 
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Q.  Wliei'e  did  this  conversation  with  Cromwell 
take  place? 

A.  This  was  in  the  new  plant  we  are  in  now.  It 
took  ])lace  in  the  new  plant.  Well,  it  was  no  depart- 
ment, it  was  a  hallway  where  we  were  building — 
cov(^ring  the  sides  of  this  hallway  with  plywood. 

Q.  What  department  would  that  hallway  be 
near  % 

A.  It  would  be  near  what  is  known  as  the  die 
casting  department  now. 

Q.  Can  you  tell  us  how  you  and  Mr.  Cromwell 
ha])pened  to  l)e  at  that  particular  spot  on  that  oc- 
casion ? 

A.  Well,  it  was  Sunday  and  we  were  working 
overtime,  and  he  came  down  to  me  and  asked  me  if 
I  had  joined  the  C.I.O.  He  had  heard  I  had  joined 
and  he  wanted  to  know  if  it  was  true.  I  said  yes.  He 
got  very  mad.  He  mumbled  something  and  walked 
oif.  I  don't  know  what  it  was. 

Q.  Now,  did  the  C.I.O.,  the  United  Electrical, 
Radio  and  Machine  Workers,  have  you  make  a 
speech  on  the  radio?  [192]  A.     I  did. 

Q.  I  ask  you  if  that  was  made  some  time  about 
August  of  1941? 

A.     Yes,  I  think  it  was  August  of  1941. 

Mr.  Ryan :  Miss  Reporter,  will  you  please  mark 
this  document  as  Board's  exhibit  next  in  order? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  30,  for  identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 34  for  identification  a  document  dated  August 


222  National  Labor  Inflations  Board  vs. 

('rcstimoiiy  ()(■  AUiii  L.  Goorft'e.) 

2(i.    lf)41,   \vi1li   tlic  words  at  the  top,  ''Our  Daily 

nr( -ad."  1  sliow  it  to  counsel. 

Q.  (By  Mr.  Ryan):  Mr.  George,  I  show  you 
Board's  Exhibit  30  for  identification  and  ask  you 
to  tell  us,  if  you  can,  whether  that  is  a  transcript  of 
what  was  given  on  the  radio  at  the  time  you  ap- 
peared on  the  radio?  A.     I  think  this  is  it. 

'I'rial  Examine!  Batten:  You  mean  this  is  the 
si)('('ch  you  read  over  the  radio? 

Th(>  Witness:     Yes. 

Q.  (By  Mr.  Ryan) :  Tt  appears  to  be  a  dia- 
k)gue  between  you  and  other  persons.  Is  that  true? 

A.     Yes,  there  were  three  persons. 

Q.  Three  persons  were  there.  Is  one  person 
named  Jensen?  A.     Ivan  Jensen. 

(I     Who  was  Ivan  Jensen?  [193] 

A.     He  w^orked  with  me  at  the  plant. 

Q.     At  the  Cannon  plant?  A.     Yes. 

Q.     Was  he  a  C.I.O.  man,  also? 

A.     He  was. 

Q.  The  initials  J.  J.,  appearing  throughout  this 
transcript,  tell  us  whose  those  initials  refer  to. 

A.     Johnny  Johnson,  the  announcer. 

Trial  Examiner  Batten:  He  was  not  an  em- 
])l(>y(M' ;  was  he?  ■ 

Tlic  Witness:     No,  he  was  not. 

Q.  (I]y  Mr.  Ryan):  Johnny  Johnson.  This 
program,  by  the  way,  "Our  Daily  Bread,"  is  a 
C.I.O.  i)rogram;  is  it?  A.     It  is. 

Q.  It  is  broadcast  at  a  certain  hour  of  the  day 
()\{'r  the  radio  ahnost  every  week  day;  is  that  right? 
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A.     Yes,  it  is. 

Trial  Examiner  Batten:  Do  yon  mean  that  this 
witness  participated  in  this  every  day? 

Mr.  Ryan:  No,  T  don't  mean  he  did.  I  mean 
the  program  "Onr  Daily  Bread." 

(^.  (By  M]'.  Ryan)  :  That  transcript,  which  you 
liave  identified  now,  was  the  particular  broadcast 
of  "Our  Daily  Bread"  on  August  26,  1941;  is  that 
right'?  A.     That  is  right. 

Trial  Examiner  Batten:  Was  it  over  a  loud 
si)eaker?  [194] 

The  Witness:     A  radio  station. 

Trial  Examiner  Batten:     What  station? 

The  Witness:     K.R.K.D.  at  that  time. 

Trial  Examiner  Batten:  That  is  a  Los  Angeles 
station  ? 

The  Witness:  Yes.  May  I  correct  that?  That  is 
KHOX,  but  we  used  KRKD  studios. 

Q.  (B}^  Mr.  Ryan)  :  Now,  within  two  or  three 
days  after  you  had  taken  part  in  that  program  that 
is  reflected  in  Board's  Exhibit  30  for  identification, 
did  you  have  a  conversation  with  Mr.  Cromwell, 
Ray  Cromwell,  the  superintendent,  at  the  company? 

A.  I  had  a  short  conversation  with  him  a  couple 
of  days  later  when  he  fired  me. 

Q.  Will  you  tell  us  how  you  happened  to  come 
in  contact  with  Mr.  Cromwell  a  couple  of  days  after 
you  had  participated  in  the  broadcast? 

A.  AVe  had  worked  a  couple  of  days  or  so,  and 
I  think — and  Mr.  Jensen,  who  worked  with  me,  was 
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called  into  the  office.  When  he  came  back  out  he 

t..l(l  iiic  they  had  fired  him.  [195] 

*       ir       *       * 

Q.  (]>y  Mr.  Ryan):  Is  Jensen  the  same  man 
that  ai)])eai's  to  have  taken  i)avt  in  that  broadcast? 

A.     He  is. 

Q.  After  he  had  come  out  and  said  what  you 
say  he  said,  were  you  called  in? 

A.     1  was  called  in. 

Q.  W^ill  you  tell  us  how  you  were  called  into 
Cromwell's  office  on  that  occasion? 

A.  The  fellow  that  worked  in  the  office — I  can't 
think  of  his  name — came  out  and  told  me  Mr.  Crom- 
well wanted  to  see  me.  So  I  went  in  and  he  gave  me 
my  check  and  told  me  I  was  being  fired.  [196] 

I  asked  him  what  for.  He  said,  "For  making  the 
radio  broadcast."  That  was  all  the  conversation.  I 
W' a  Iked  out. 

Q.     About  what  time  of  day  was  that? 

A.  It  nnist  have  been  about  2:00  o'clock  in  the 
afternoon. 

Q.  When  you  went  in  to  talk  to  Mr.  Cromwell 
on  that  occasion,  and  during  his  statements  to  you, 
was  anyone  present,  other  than  Mr.  Cromwell  and 
yourself,  that  you  can  recall? 

A.  I  don't  recall  whether  the  fellow  that  worked 
ill  the  office  —  his  name  is  Howard  —  whether  h(> 
sta.Ncd  ill  there  or  not.  He  was  usually  told  to  leave 
whenever  1  was  talking  to  Mr.  Cromwell. 

Q.  You  don't  recall  whether  he  w^as  there  or  was 
not  there  at  that  particular  time? 
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A.     I  don't  recall  if  he  was  there. 

Trial  Examiner  Batten:  Was  there  any  further 
conversation  at  that  time"? 

The  Witness:     No. 

Trial  Examiner  Batten:     Did  you  say  anything? 

The  Witness:  No.  There  wasn't  anything  left 
for  me  to  say. 

Trial  Examiner  Batten:  I  didn't  ask  you  that. 
My  question  was  did  you  say  anything? 

The  Witness:     No;  I  went  out. 

Q.  (By  Mr.  Ryan)  :  As  I  understood,  you  asked 
him  as  to  why  you  were  being  fired?  [197] 

A.  I  asked  him  why  I  was  being  fired.  He  said, 
"For  making  the  broadcast." 

Q.     Did  you  then  leave  Cronivvell's  office? 

A.     I  did. 

Q.     What  did  you  do? 

A.     I  got  my  tools  and  went  out  of  the  plant. 

Q.  What  did  you  next  do  after  you  got  out  of 
the  ])lant,  did  you  do  anything  about  this  termina- 
tion with  the  company? 

A.  Well,  we  told  the  organizer  of  the  C.I.O., 
Carl  Brant. 

Q.     Who  told  him? 

A.  I  myself  told  him,  Ivan  Jensen,  and  I  think 
the  other  fellow  was  Clarence  Wiley. 

Mr.  Cannon:  May  I  have  a  running  objection 
to  the  conversation  had  with  Mr.  Brant,  in  the  ab- 
sence of  the  company  officials  ? 

Trial  Examiner  Batten:  Yes.  Were  all  three  of 
you  there  together  talking  to  Mr.  Brant? 
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'V]\v  Witness:  We  were  all  there  the  next  morn- 
ing at  the  lawyer's  office.  I  don't  know  whether  all 
of  us  were  out  there  that  afternoon  when  we  were 
talking  to  Mr.  Brant. 

Tv'ux]  Kxaniiner  Batten:  Were  you  all  three 
there  together? 

The  Witness:     Yes,  in  the  afternoon. 

Trial  Examiner  Batten:  You  talked  to  Mr. 
Brant? 

The  Witness:  Yes,  He  came  out  for  the  after- 
noon shift  that  was  going  to  work.  [198] 

Trial  Examiner  Batten:  Tell  us  what  you  told 
liini. 

The  AVitness:  We  told  him  we  had  been  fired. 
That  is  about  all  the  couA-ersation  there  was,  outside 
of  we  should  go  to  the  lawyer's  office  in  the  morning 
to  see  what  should  be  done  about  it. 

Q.  (By  Mr.  Ryan)  :  The  next  morning  did  you 
go  to  a  lawyer's  office?  A.     We  did. 

Q.     What  office  did  you  go  to  ? 

A.     Al  AVirin,  Gallagher  &  Wirin. 

Q.     They  are  local  attorneys  here  in  Los  Angeles? 

A.     That  is  right. 

Q.  Who  went  to  the  lawyers  on  that  occasion, 
besides  yourself?  Who  were  the  othei'  ])eo])le  that 
went  with  you,  Mr.  George? 

A.  Ixaii  Jensen,  Clarence  AViley,  a  fellow  by  the 
name  of  Martin. 

Mr.  Camion:    Martin? 

The  Witness:    Yes. 

(,).      ( I W  Mr.  Ryan)  :    Was  Mr.  AViley  an  employee 
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of  the  company  during  the  time  you  were  employed 

there?  A.     He  was. 

*  *  *  *  [199] 
Q.     (By  Mr.  Ryan)  :    Mr.  (leorge,  did  the  C.I.O. 

call  a  meeting,  to  your  knowledge,  regarding  your 
termination  with  the  company? 

A.     They  did.  I  think  it  was  Sunday. 

Q.     Sunday  following  your  discharge? 

A.     Following  the  discharge. 

Q.  (By  Mr.  Cromwell) :  Where  did  that  meeting 
take  place? 

A.  It  took  place  at  the  C.I.O.  Building,  5851 
Avalon  Boulevard. 

*  *  *  *  [201] 
Q.     (By  Mr.  Ryan) :    Was  there  a  meeting  and 

strike  vote  taken?  A.     There  was. 

Q.  Did  a  strike  take  place  at  the  plant  of  Cannon 
a  day  or  so  after  the  meeting? 

A.     The  first  day  after  Labor  Day. 

Q.  Was  a  picket  line  established  by  the  United 
Electrical,  [202]  Radio  and  Machine  Workers  at  the 
plant?  A.     There  was. 

Q.  During  the  conduct  of  that  strike  and  picket 
line,  it  only  lasted  one  day;  is  that  right? 

A.     Yes,  that  is  right. 

*  *  *  * 

Q.  As  part  of  the  settlement  of  that  strike,  do  you 
recall  that  you  were  reinstated?  A.     I  was. 

Q.     In  the  employ  of  the  company,  temporarily? 
A.     I  was  re-employ(^d. 
Mr.  Cannon :    I  move  to  strike  the  latter  part  out. 
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Ti'ial  I^xainiiici-  Batten:  V<>u  mean  "temporar- 
ily".'' 

Mr.  Cannon :     "i'es. 

Mr.  Ryan:    1  will  agree  to  that.  [203] 

Trial  Examiner  Batten:    It  may  l^e  stricken. 

Q.  (By  Mr.  Ryan):  Did  yon  i)ai-tici|)ate  in  the 
settlement  of  that  strike  or  the  conference  regarding 
tlie  s(^ttlement  of  that  strik(>,  ])efore  tlie  National 
Lal)or  Relations  Board  ?  A.     No,  I  didn't. 

Q.  Tn  connection  with  the  termination  of  that 
strike,  do  yon  know  it  to  be  trne  an  arrangement 
was  nijide  between  the  company  and  the  C.  I.  O., 
United  Electrical,  Radio  and  Machine  Workers,  and 
the  Cannon  Employees'  Association  that  an  election 
would  be  held  about  a  week  following  ? 

A.     Yes.  j 

Q.  (By  Mr.  Ryan) :  Did  yon  return  to  the  em- 
ploy of  the  company  upon  the  termination  of  the 
strike.''  [204]  A.     Yes. 

Q.     How  soon  after  the  strike  terminated? 

A.     The  next  day. 

Q.     The  next  dav  vou  returned  to  \'our  job? 

A.     Yes.  . 

Q.  Who  advised  you  that  you  were  to  return  to 
work   for  th(>  company  :*  r 

A.  Well,  I  guess  I  was  advised  out  thei'e  that  I 
same  (lay  tlie  strike  took  place.  The  agreement  was  f 
told  to  ns  by  the  organizer,  T  would  retnrn  to  work. 

Trial  Kxaminer  Batten  :  'I'he  <|uestion  is  who  told  4 
yon  :' 

The  Witness:    Carl  Jirant.  T  suppose. 
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Q.  (By  Mr.  Ryan) :  Is  lie  a  representative  of 
the  C.I.O.  Radio  Workers  Union?  A.     Yes. 

Q.     What  did  he  tell  yon  in  that  connection? 

A.     He  told  ine — 

Mr.  Camion:  I  object  to  it  as  being  altogether 
hearsay. 

Trial  Examiner  Batten:  I  don't  think  there  is 
any  qnestion  about  that.  What  did  he  tell  you?  Did 
he  tell  you  to  go  back  in  and  go  to  work? 

The  Witness:  He  told  me  the  result  of  the  meet- 
ing with  the  Labor  Board.  He  told  me  to  go  back  to 
work. 

Q.  (By  Mr.  Ryan) :  The  next  morning  did  you 
report  to  work  at  the  plant?  [205] 

A.  I  didn't  report  that  morning,  I  was  sick.  I 
called  Mr.  Cromwell  and  told  him  T  would  be  in  the 
next  day. 

Q.  After  you  were  back  on  your  job  working, 
did  3^ou  receive  any  communication  from  the  com- 
pany that  you  were  to  receive  a  hearing? 

A.  Yes,  we  were  to  have  a  hearing;  arbitration, 
I  think,  they  called  it. 

Q.     Pardon  ? 

A.     Arbitration,  I  think  they  called  it. 

Q.  How  did  you  receive  that  notice,  in  what  form 
did  you  receive  it? 

A.  Well,  I  guess  I  received  it  at  the  same  time 
I  received  the  notice  of  the  strike  being  over,  and 
we  would  return  to  work.  That  was  the  agreement 
reached. 

Q.     That  you  were  to  receive  a  hearing — 

A.     Arbitration  on  our  case. 
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Q.     — (»ii  y(»nr  ])r('vi()iis  discliarge? 

A.     Yes. 

Trial  Examiner  JJatteii:  \ On  mean  that  was  a 
part  of  the  arrangement  for  your  reinstatement? 

The  Witness:    Yes. 

Trial  Examiner  Batten:  That  was  agreed  to  by 
the  organization? 

The  Witness :    Y^es. 

Q.  (By  Mr.  Ryan) :  Now,  you  received  notice 
thereafter  as  [206]  to  when  the  hearing  was  to  })e, 
your  hearing,  after  you  had  gone  ]:)ack  to  work,  after 
the  strike? 

A.     Y^'es,  we  received  notice  when  it  was  to  be. 

Q.     How  did  you  receive  that  notice? 

A.     T  don't  remember. 

Q.  Well,  about  how  long  had  you  been  back  to 
work  after  the  strike  when  the  hearing  was  given  to 
you?  A.     I  can't  say;  not  very  long,  I  know. 

Trial  Examiner  Batten:  Was  it  a  week  or  two 
weeks  or  a  month? 

The  Witness:     Probably  a  week. 

Mr.  Cannon:    About  a  week? 

The  Witness :    It  might  have  been,  yes. 

Q.  (By  Mr.  Ryan):  Was  it  after  this  Labor 
Board  election,  this  National  Labor  Relations  ]3oard 
election?  There  was  an  election  held  out  there,  wasn't 
there,  Mr.  George,  about  a  week  after  the  strike  was 
called  off? 

A.     There  was  a  Labor  J3oard  election,  yes. 

Q.  Well,  did  the  arbitration  proceeding  take 
place  after  that,  after  that  election? 
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A.  I  don't  know.  It  seems  to  nic  like  it  took  ])lace 
l)efoi'e;  I  couldn't  say. 

Q.  AVas  it  on  or  about  or  ri^ht  around  the  time 
of  the  election,  either  just  })efore  or  Just  afterward? 

A.     Some  time  around  in  there.  [207] 

Q.  Will  you  tell  us  where  the  arl)itration  took 
place  ? 

A.  It  took  place  in  the  conference  room  of  the 
corporation. 

Q.  Will  you  tell  us  who  conducted  the  arbitra- 
tion proceedings? 

A.  Well,  we  were  only  called  in  during  the  latter 
part  of  it.  I  don't  know  what  went  on  bc^fore  we 
were  called  in. 

Trial  Examiner  Batten:  The  question  is  who 
conducted  it,  who,  who  run  it?  Who  was  the  arbi- 
trator ? 

The  Witness:  I  don't  know  the  name  of  the 
arbitrator.  There  was  Bob  Cannon,  I  think  he  was 
i:>resent.  Mr.  Shoup,  I  think  is  his  name,  of  the 
Merchants  and  Manufacturers. 

Q.     (By  Mr.  Ryan):     Mr.  Shoup? 

A.     Yes,  Paul  Shoup,  and  Charley  Katz. 

Q.     Who  was  he?  A.     My  attorney. 

Q.     The  C.I.O.  attorney? 

A.     Yes.  Mr.  Kaplan. 

Q.     Is  he  an  attorney? 

A.     He  is  an  attorney  for  the  C.I.O. 

Q.     You  don't  know  the  name  of  the  arbitrator? 

A.     No ;  a  pastor  of  some  chui'ch,  I  think. 

Q.     Were  you  called  in  and  asked  to  testify? 
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A.  T  was  called  in  and  asked  whethei-  T  accepted 
tile  decision  of  the  arbitration  or  not. 

Q.  Was  a  court  I'ejjorter  present  or  any  reporter 
]) resent  [2()S]  making-  a  transcript  of  the  proceed- 
ings, that  you  notictnl  {  A.     I  didn't  notice. 

Q.  Did  that  ])roceeding  take  place  in  the  con- 
ference room  at  tlie  company's  plant? 

A.     It  did. 

Q.     Did  you  say  Bob  Cannon  was  present? 

A.     He  was. 

Q.     Was  ^Ir.  James  Cannon  i)resent? 

A.     No. 

Mr.  Ryan:  Mr.  Bob  Cannon  is  here.  T  will  ask 
you  if  a  transcript  was  made  of  that  arbitration 
proceedings. 

Mr.  Robert  Cannon :    No. 

^Ir.  Cannon:    No,  there  was  not. 

Trial  Examiner  Batten:  Was  your  attorney  in 
there  during  all  the  time  of  the  hearing? 

The  Witness:  I  wasn't  there.  I  was  only  called 
in  at  the  last  part. 

Trial  Examiner  Batten :  Was  your  att(U"ney  there 
when  you  were  called  in? 

The  Witness :    He  was,  yes. 
*  *  *  *  [209] 

Q.  (By  Mr.  Ryan):  Mr.  George,  while  you  Avere 
in  the  arbitration  hearing  in  the  conference  room 
there,  were  you  advised  as  to  the  decision  of  the 
arlntration  ? 

A.  Yes,  that  was  what  I  was  called  in  t(^  l)e 
advised  about,  what  the  decision  was. 
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Q.  Who  advised  yon  wliut  ilic  decision  was,  as  it 
regarded  you? 

A.  I  don't  recall  exactly,  but  I  think  it  was  the 
arbitrator,  the  pastor,  that  advised  us. 

Q.     What  were  you  told  the  decision  was? 

A.  We  were  told  we  would  be  on  probation  for 
4r)  days. 

Q.  Was  there  someone  there  besides  you  that 
was  })eing  told  the  same  thing? 

A.  Ivan  Jensen.  They  wanted  to  know  whether  we 
accepted  the  decision  or  not. 

Tiial  Examiner  Batten :  AVell,  now,  what  did  you 
tell  them,  that  you  would  accej^t  it? 

'^Phe  Witness:     I  accepted  it,  yes. 

Q.  (By  Mr.  Ryan) :  Then  did  you  leave  the 
conference  room  ?  A.     Yes. 

Q.  Was  that  conference  room  located  up  on  a 
level  above  the  main  part  of  the  plant  where  you 
w'orked  ?  A.     It  was  upstairs. 

Q.  As  you  came  downstairs  from  that  conference 
loom,  did  you  have  occasion  to  come  in  contact  wdth 
Mr.  Ray  Cromwell,  [210]  the  superintendent? 

A.  He  met  us  at  the  bottom  of  the  stairs  of  the 
main  plant. 

Q.  Did  he  have  a  conversation  with  you  at  that 
time  ? 

A.  Yes.  He  asked  me  what  w'as  the  trouble,  wdiat 
was  the  decision.  I  told  him.  He  said  I  wouldn't 
have  to  w^orry,  he  w^ould  get  me  before  the  45  days 
was  up. 

Q.  Wait  a  minute.  When  he  asked  you  what  the 
trouble  was,  what  did  you  tell  him? 
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A.     I  told  liiin  we  were  oil  ])r()bation  for  45  days. 

Q.  'I'hcii  did  lie  make  s(nn('  statcnicnt  after  you 
told  liini  tliat? 

A.  \'('s,  he  said  lie  would  ^et  ine  before  the  45 
days  was  up. 

Q.  Who  was  i)i'eseiit  besides  you  and  Cromwell 
at  that  time,  if  anyone? 

A.  Jensen  was  aj)parently  present,  he  was  com- 
ing; down  with  me. 

Q.  Now,  did  you  tlien  resume  your  work  in  the 
plant"?  A.     We  did. 

Q.  Now,  before  this  discharge  that  you  have  testi-  j 
tied  about,  and  reinstatement,  you  were  a  C.I.O.  mem-  * 
her,  is  that  right?  A.     I  was. 

Q.  And  in  addition  to  being  a  C.I.O.  member, 
had  you  been  any  officer  of  the  C.I.O.? 

A.     Shop  steward. 

Q.     In  the  plant?  A.     Yes.  [211] 

Q.  Was  anyone  else  shop  steward  in  the  plant 
])esides  you  at  that  time  for  the  C.I.O.  ? 

A.     Yes,  there  was  quite  a  few  of  us. 

Q.     How  many  of  you  ?  Will  you  name  them? 

A.     Can  I  name  them? 

Q.     Yes. 

A.  The  ones  that  were  discharged  were  all  shop  I 
stewards. 

Mr.  Cannon :    He  didn't  ask  you  that. 

Trial  Examiner  Batten:  That  last  phrase  may 
be  stricken.  The  thing  is  can  you  name  the  other 
stewards. 

The  Witness:    Yes.  There  was  J.awrence  Wiley, 
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there  was  Ivan  Jensen,  and  Mr.  Mai'tin  T  spoke  of, 

and  myself.  Of  eoni'se,  tliere  were  moTe. 

*  *  *  *  [212] 

Q.  (By  Mr.  Ryan):  Mr.  George,  in  yonr  prev- 
ions  mention  of  Wiley  I  notice  yon  referred  to  him 
as  Clarence  Wiley,  and  now  yon  referred  to  a  Law- 
rence AViley.  A.     That  is  the  same  person. 

Q.     The  C()rr(H't  name  is  Lawrence  Wiley? 

A.     Yes. 

Mr.  Ryan  :  Will  connsel  stipnlate  the  election  held 
by  the  National  Labor  Relations  Board  was  held 
on  September  9,  1941  ? 

^Ir.  Cannon:  I  will  take  yonr  statement  it  was 
so  held,  and  snbject  to  correction,  if  it  is  shown  to 
hiwo  been  a  different  date. 

Q.  (By  Mr.  Ryan)  :  After  that  election,  within 
the  next  conple  of  months  or  so,  was  a  contract,  to 
yonr  knowledge,  entered  into  between  the  company 
and  the  C.E.A.?  A.     Yes. 

Q.  Were  yon  ad^dsed  it  was  a  closed  shop  con- 
tract? A.     Yes,  we  were  advised. 

Q.  After  that  contract  was  entered  into,  did 
Cromwell  have  a  conversation  with  yon  abont  yonr 
joining  the  C.E.A.  ? 

A.  We  were  sent  to  the  C.E.A.  office,  to  join  the 
C.E.A. 

Q.     By  whom?  A.     By  Cromwell.  [214] 

Q.  Wonld  that  have  been  within  a  few  days  or  so 
after  the  contract  was  made  effective? 

A.     It  was  after  the  contract  was  signed,  I  think. 

Q.  AYill  yon  tell  ns  how  that  came  abont,  that 
Cromwell  sent  yon  over  to  the  C.E.A.  office? 
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A.     Yes.  We  were  told  to  go  to  the  C.E.A.  office — 

Q.  First  of  all,  you  had  to  come  in  contact  with 
one  anothcT,  Mr.  CTomwell  with  you  or  you  with  him, 
to  tell  yoii  cither  ])ersoiially  oi'  by  his  agent.  How  did 
it  happen  i 

A.  As  I  recall,  his  (office  bo}^ — the  fellow  in  the 
office  with  him  came  and  told  us  Mr.  Cromwell 
wanted  to  see  us.  And  he  sent  us  on  over  to  the 
C.E.A.  office.  That  is  the  usual  procedure  for  notify- 
ing us. 

Q.  After  the  boy  came  from  Cromwell,  to  tell 
you  to  come  to  Cromwell's  office,  did  you  go  to  Crom- 
well's  office?  A.     Yes. 

Q.     Who  went  there  besides  you,  if  anyone? 

A.  Ivan  Jensen,  Gus  Palm,  Sidney  Steinberg, 
and  I  think  there  was  a  Bill  Pope. 

Trial  Examiner  Batten :    Bill  Pope  ? 

The  AVitness:    Y^es. 

Mr.  Ryan:     Those  were  all  emploA^ees. 

Mr.  Cannon:     Stein,  Pope,  and  who  else? 

The  Witness :  Sidney  Steinberg,  Gus  Palm,  Tvan 
Jensen,  Bill  Pope,  and  myself.  [215] 

Q.  (By  Mr.  Ryan)  :  Did  Cromwell  make  some 
statement  to  you,  in  a  group,  after  you  got  in  there? 

A.  He  told  us  to  go — after  we  got  there  he  told 
us  to  go  on  over  to  the  C.E.A.  office,  which  was  lo- 
cated on  Avenue  33. 

Q.  What  did  he  sa^^  3^ou  should  go  over  thert^  for, 
if  anything?  Did  he  explain? 

A.  He  explained  about  to  sign  up.  T  don't  remem- 
l)ei'  what  he  ex])lained  about.  We  were  to  go  over 
there  to  sign  u]),  and  l)ecome  members. 
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Q.     OftheC.E.A.'?  A.     Yes. 

Q.  About  what  time  of  day  was  this  when  he 
r-alled  you  into  his  office? 

A.  Well,  it  was  in  the  niornin.t;',  in  the  fore  j)art 
of  the  morning. 

Q.     Was  it  during  your  working  shift? 

A.     Yes. 

Q.  Were  you  at  your  job  working  when  this  boy 
had  come  out  from  Cromwell's  otftce  to  tell  you  that 
Cromwell  w^anted  to  see  you?  A.     I  was. 

Q.  After  Cromwell  had  called  you  and  told  you 
what  you  related,  did  you  go  to  the  C.E.A.  office? 

A.     We  did. 

Q.  Did  you  leave  immediately  from  Cromwell's 
office  to  go  [216]  over  to  the  C.E.A.  office? 

A.     Yes. 

Q.  About  how  far  was  the  C.E.A.  office  at  that 
time  from  the  plant? 

A.  Well,  it  was  about  a  block,  I  would  say.  Now 
it  is  directly  across  the  street  almost. 

Q.     Now?  A.     Yes. 

Q.  I  am  asking  you  al^out  where  it  was  at  that 
time.  A.     It  was  about  a  block. 

Mr.  Cannon:  It  is  the  same  place  now  it  has 
always  been;  isn't  that  right? 

The  Witness:  That  is  right.  The  l)uilding  has 
grown. 

Q.  (By  Mr.  Ryan) :  The  plant  building  has 
grown  in  such  a  way  part  of  it  is  directly  op]iosite 
from  the  office?  A.     Yes. 

Q.     Well,  when  you  go;t  over  to  the  office,  C.E.A. 
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office,  wlioTii  (lid   you  fiiul  tlicrc,  if  anyone,  in  the 

office  i 

A.  l)ol)  Cannon  and  Xed  Mandella.  I  think  Pete 
X'itale  was  tlieve. 

Q.  Now,  will  you  tell  us  what  was  said  and  done 
there  and  by  whom,  if  anyone,  if  anything? 

A.  Well,  we  were  told  to  w'ait  out  in  the  front 
yard;  they  were  taking  in  one  at  a  tim<'. 

I  thiidv  Gus  Palm  w-as  taken  in  first.  And  he  was 
in  [217]  there  for  a  few  minutes  and  he  came  back 
out,  and  he  said  they  had  tired  him. 

So  then  Steinberg  was  called  in.  He  w^ent  through 
the  same  procedure.  When  he  came  back  out  he  was   J 
fired. 

Q.     Ts  that  what  he  said  ?  J 

A.     That  is  wdiat  he  said.  And  then  T  w^is  called  in,    " 
and  w^hen  I  got  in,  why,  Robert  Cannon  and  Ned 
Mandella  told  me  to  sign  up  and  go  back  to  work, 
see.  But  after  w^hat  had  happened  to  the  other  fellows 
I  figured  if  I  signed — 

Mr.  Cannon  :  Just  a  minute.  I  move  to  strike  that 
out. 

Trial  Examiner  Batten :  Tt  may  be  stricken.  You 
tell  us  what  was  said  and  what  was  done.  Tell  us 
what  you  said  and  what  they  said. 

The  Witness:  They  told  me  to  sign  uj)  and  go  on 
hack.  I  said  no,  I  wouldn't  sign  because  the  way  I 
understood  it  if  I  signed  I  was  throwing  myself  at 
the  mercy  of  the  board  of  directors.  T  knew  wdiat 
W{tuld  ha])])en  then;  they  would  fire  me. 

Mr.  Cannon:     T  object  to  that — 

Trial  Examiner  Batten :    IJid  you  tell  them  that  ? 
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T]w  Witness:    I  told  him  I  wouldn't  do  that. 

Trial  Examiner  Batten:  M}'  statement  to  you  a 
minute  ago  was:  You  tell  us  what  you  said  and  what 
they  said,  not  what  went  on  inside  your  mind.  Tell 
us  what  the  conversation  was. 

The  Witness:  I  told  them  I  refused  to  sign  be- 
cause the  [218]  other  two  fellows  had  already  been 
fired. 

Q.  (By  Mr.  Ryan) :  Did  they  say  anything  fur- 
ther to  you,  Mr.  George  ? 

A.  They  told  me  I  wouldn't  be  fired,  to  go  ahead 
and  sign  and  go  back  to  work.  I  told  them  no. 

Q.  When  you  refer  to  "they",  who  are  you  re- 
f er-ring  to  ? 

A.  I  am  referring  to  Nc^d  Mandella,  Robert  Can- 
]ion  and  Pete  Vital e. 

Q.     Who  was  Pete  Vitale  ? 

A.     He  was  a  member  of  the  board. 

Q.     Of  directors?  A.     Yes. 

Q.     Of  the  Cannon  Employees '  Association  ? 

A.     Y^es. 

Q.  Y^ou  referred  to  Robert  Cannon.  Do  you  refer 
to  the  same  person  who  is  here  present  at  the  counsel 
table?  A.     That  is  right,  yes. 

Q.     The  son  of  James  Cannon? 

A.     Yes;  vice-president. 

Q.  Can  you  relate  any  further  conversation  you 
had  on  that  occasion? 

A.  Well,  I  w^as  sent  back  outside  when  I  refused 
to  sign.  And  then  I  don't  recall — I  don't  know  what 
w^ent  on  inside  the  building  then. 

Q.     Of  course  not.  [219] 
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A.  We  were  called  in  and  told  to  sign  and  go 
])ac'k  to  work,  even  tlie  ones  tliat  liad  been  discharged 
previonsly  tliat  morning. 

Mr.  Cannon:    How  long  w^as  that  afterward  t 

Tlie  Witness :  The  same  time  we  were  dow^n  there. 
AVe  waited  outside  in  the  yard  while  they  conducted 
the  business  inside. 

Q.  (By  Mr.  Ryan)  :  Then  you  were  all  called 
back? 

A.  We  were  all  called  back  in  and  were  signed 
up,  and  w-ent  back  to  work. 

Trial  Examiner  Batten:  You  w^ere  all  signed  up 
and  went  back  to  w^ork  ? 

The  Witness:    Yes. 

Q.  (By  Mr.  Ryan) :  When  you  say  you  signed 
up,  do  you  have  reference  to  membership  cards  for 
the  C.E.A.  ? 

A.  Membership  cards,  and  the  slip  to  withhold 
our  dues. 

Q.  You  understand  w^hen  I  say  the  C.E.A.  I  am 
referring  to  the  Cannon  Employees'  Association  ? 

A.     That  is  right. 

Trial  Examiner  Batten :  When  you  say  a  slip  on 
your  dues,  was  that  on  the  same  slip  you  signed — 

The  Witness:    No,  it  was  a  separate  slip. 

Trial  Examiner  Batten:    A  separate  slip  I 

The  Witness:     Yes. 

Trial  Examiner  Batten:  Were  you  given  both 
sli]^s  at  [220]  the  same  time? 

The  Witness:     Y\^s. 

Q.     (By  Mr.  Ryan)  :    Was  that  an  authorization 


Cannon  Manufacturing  Corp.,  et  al.         241 

('I'cstiinony  of  Alvin  L.George.) 

to  have  your  dues  checked  oft*  l)y  tlic  company,  under 

a  closed  shop  contract?  A.     Yes. 

Q.  About  how  long-  were  you  away  from  work 
as  a  result  of  this  proceeding? 

A.     Oh,  a  couple  of  hours,  T  would  say. 

Q.     Did  you  lose  any  pay  as  a  result  of  that? 

A.     No. 

Q.  As  a  result  of  being  absent  from  work  on  that 
occasion  ?  A.     No. 

Q.  After  that  did  you  ever  attend  any  C.E.A. 
meetings?  A.     I  did  not. 

Q.  By  the  way,  at  the  time  you  signed  up  on  this 
occasion  you  were  down  at  the  C.E.A.  office  with 
these  other  fellows  you  named,  in  addition  to  sign- 
ing up  with  the  C.E.A.  and  signing  the  check  or 
slip,  did  you  receive  a  C.E.A.  button? 

A.     We  did. 

Q.  Mandella  and  the  others  there  gave  you  C.E.A. 
buttons  to  wear?  A.     Yes. 

Trial  Examiner  Batten:  Did  the  witness  tell  us 
when  this  occurred? 

Mr.  Ryan :  He  said  it  took  place  within  a  few 
days  of  [221]  the  execution  of  the  closed  shop  con- 
tract, as  I  recall. 

The  Witness:  I  think  it  was  a  few  days.  It  was 
some  time  after  that,  how  long  I  don't  know. 

Q.  (By  Mr.  Ryan)  :  Did  you  continue  to  be  a 
member  of  the  C.I.O.  ?  A.     Yes. 

Q.  Now,  Mr.  George,  was  your  emplojmient  sub- 
sequently terminated  by  the  company  about  March 
or  April  of  1942?  A.     Yes. 


242  XaHonaJ  Labor  TiclationK  Board  vs. 

( 'rc>tiint)ny  of  Alxiii  I..  George.) 

Q.  And  nhoiit  two  months  iH'foi'c  it  terminated 
did  you  liavc  a  couvcTsatioii  witli  ^Ir.  Cromwell  t 

Mr.  Cannon :    About  two  months  before  ? 

]\Ir.  Ryan:  Before  Ins  tertninntioii  in  March  or 
April  of  1942. 

Q.  (By  Mr.  Ryan)  :  Did  you  have  a  conversation 
witli  Ml'.  Cromwell  in  the  cafeteria  t  A.     I  did. 

Q.  Will  you  tell  us  about  what  time  of  day  it 
was  ? 

A.     It  was  at  noon  during  our  lunch  houi*. 

Q.     Did  it  take  place  at  a  dining  table? 

A.     It  did. 

Q.  Was  anyone  present,  other  than  you  and 
Cromwell  t  A.     No,  just  him  and  I. 

Q.     Will  you  relate  the  conversation? 

A.  Well,  he  called  me  over  to  his  table  and  asked 
nic  to  sit  [222]  down.  He  asked  me  how  I  was  getting 
along,  and  things  like  that.  Then  he  asked  me  about 
a  Mr.  Conley  that  is  vice-president  of  the  C.I.O., 
State  C.T.O.  He  asked  me  about  a  fellow  by  the  name 
of  Harry  Bridges. 

Q.     What  did  he  say? 

A.  He  asked  me  if  T  kiunv  them.  1  said  yes.  He 
asked  me  what  kind  of  people  they  were.  I  told  him 
1  had  met  both  of  them  and  they  seemed  to  me  like 
tliey  were  nice  fellows.  He  got  mad.  He  always  got 
mad  vxi^ry  time  you  mentioned  anything  good  about 
the  C.T.O. 

Mr.  CaiiTiou:  May  I  have  my  running  objection 
to  this  as  being  hearsay  and  not  within  the  issues 
of  the  ease  I 
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Trial  Examiner  Batten:  Yes.  You  tell  us  what 
he  said.  That  is  what  we  are  interested  in. 

Mr.  Cannon :    You  say  he  was  mad  ? 

The  Witness:  He  got  mad  and  said  we  would  all 
get  our  heads  cut  off  some  day. 

Q.  (By  Mr.  Ryan) :  Is  that  all  of  his  conversa- 
tion, as  you  recall  it?  A.     Yes. 

Q.  Now,  two  or  three  weeks  before  your  termina- 
tion of  employment  in  March  or  April  of  1942,  did 
you  have  a  conversation  with  Mr.  Johnny  Gibson  ? 

A.     I  did. 

Q.  AVill  you  tell  us  who  Johnny  Gibson  was,  and 
is?  [223] 

A.  He  is  an  employee  of  the  company.  At  that 
time  he  was  chairman  of  the  Grievance  Committee 
of  the  C.E.A.,  Cannon  Employees'  Association. 

Q.     Where  did  that  conversation  take  place  ? 

A.  It  took  place  in  the  cafeteria  after  working 
time.  We  had  just  quit. 

Q.     The  shift  had  just  ended? 

A.  The  day  shift  had  just  ended.  We  were  drink- 
ing coffee. 

Q.  You  and  Gibson  were  drinking  coffee  in  the 
cafeteria  ?  A.     Yes. 

Q.  Is  this  a  cafeteria  located  there  at  the  com- 
pany's plant?  A.     It  is. 

Q.     Did  you  and  Gibson  have  a  conversation? 

A.  We  had  a  conversation  about  a  girl  by  the 
name  of  Elsie  Monjar. 

Q.  And  was  anyone  present  other  than  you  and 
Mr.  Gibson? 
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A.  Not  at  tlint  |)avticular  time.  Tlu're  were  othei*s 
antinid  tlieve. 

(^).     Who  was  Klsic  Monjar  .^ 

A.     She  was  ail  employee  of  the  company. 

(^).  Was  she,  to  youi-  knowledc^e,  an  active  C.I.O. 
mcmhei'  {  A.     Slic  was  a  member  of  the  C.I.O. 

(^>.     The  same  oT.2^anization  yon  ))eh)n,s:ed  to? 

A.     '^Phe  same  organization. 

Q.  W'liat  was  tlie  conversation  abont  ?  Will  you 
relate  tlie  [224]  conversation? 

Mr.  Cannon :  ^lay  T  have  a  running  objection  to 
this  as  being  hearsay  and  being  out  of  the  presence 
of  the  management  or  the  respondents,  and  not  made 
an  issue  in  this  case? 

Trial  Examiner  Batten:  Yes,  you  may  have  an 
objection.  I  will  determine,  after  the  witness  states 
the  conversation,  whether  it  has  any  ])earing  on  the 
issues  here. 

Q.  (By  Mr.  Ryan)  :  W^ill  you  reflate  tlie  conver- 
sation? 

A.  He  told  me  that  Bereznak  and  Vitale  wpvv 
framing  Elsie  Monjar,  to  get  rid  of  her,  to  fire  her. 

(}.  Thereafter,  later  that  day  or  the  next  day,  did 
yon  see  Elsie  Monjar? 

A.     'Hie  next  day  at  n(ton  T  saw  her. 

(}.     Did  yon  have  a  (-(^nversation  with  her? 

A.     1  told  her  exactly — 

Q.     AMiere  did  the  C(Uiversation  take  ])lace? 

A.  It  took  ])lace  in  the  main  building,  the  main 
de])artment  there  as  you  go  inside  the  building. 

Q.      IJy   tlie    wa_\-,   these   two  people   that   Gibson 
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nicntioned,  namely,  Vitale  and  J^crczcnak,  were  tiiey 

l)oth  officers  of  the  C.E.A.? 

A.  Yes.  Bereznak  was  secretary  and  T  ])elieve 
Vitale  was  a  member  of  tlie  Board  of  Directors. 

Q.  Going^  to  the  conversation  with  Elsie  Monjar, 
was  anyone  present  other  than  yon  and  Miss  Monjar 
on  that  occasion?  [225] 

A.  There  mnst  have  l)een,  but  I  didn't  pay  any 
attention,  I  guess. 

Q.  Will  ,you  tell  us  what  3'ou  said  and  what  she 
said? 

Mr.  Cannon :  May  I  have  the  same  objection  to 
that  conversation  ? 

Trial  Examiner  Batten :  You  may  have  the  same 
objection. 

The  Witness:  I  told  her  what  had  been  related 
to  me  by  Mr.  Gibson  at  the  cafeteria  the  night  before, 
that  they  were  framing  her  and  were  going  to  try 
to  get  her  fired. 

Q.     (By  Mr.  Ryan)  :    Did  she  say  anything? 

A.     Not  that  I  recall. 

Q.  Now,  within  a  half  hour  or  so  after  you  had 
talked  to  Elsie  ^lonjar  in  this  conversation  you  have 
just  related,  were  you  called  into  the  conference 
room  of  the  company  *? 

A.  I  w^as.  I  don't  know  whether  it  was  that  same 
day  or  the  next  day  following  that  I  was  called  into 
the  conference  room  again. 

Q.     Will  you  tell  us  who  called  you  in  there? 

A.  I  believe  the  office  boy  notified  me  again  to 
come  to  the  conference  room. 

Q.     Whose  office  boy?  A.     Cromwell's. 
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Q.     Suix'rinlcndciit   Cromwell  i  A.     Yos. 

Q.     Were  you  caiicd  away  fi-oiii  your  work  i  [226] 

A.      NCs. 

(^).      I)i(l  you  j;'o  to  the  coiircrt'iicc  room  ? 

A.      I    did. 

(^).     W'licu  you  got  there,  who  was  thei-e,  if  anyone*? 

A.      All   tlic  hoai'd  of  dii-eetoi's  oi*  file — 

Q.     or  tlie  Cannon   Knii)l()yees'  Assoeiation ? 

A.  — the  Cannon  Employees'  Association  and 
CT'omwell.  T   tliink  Renter  was  tlicM-e. 

Q.     Who  was  Renter.^ 

A.  I  helieve  lie  was  jx-i-soiuiel  iuana.u,'er  for  the 
company. 

Q.      Foi-  the  conijyany  ^  A.      ^'es. 

Q.      Did  you  mention  (^romwell  was  pi'escnt  :f 

A.     Yes,  he  did  tlie  talking. 

Q.  When  you  got  there,  wlio  ?nade  any  state- 
in  (>nts  to  yon? 

A.     Raymond  (^i-omweii,  the  superintendent. 

Q.  Were  you  advised  as  1o  wliy  you  wei'c  being 
called  in  tliere?  A.     Yes,  he  told  me. 

(,).     What  did  he  say? 

A.  lie  told  me  I  was  being  called  in,  they  wanted 
to  loiow  who  t(>ld  me  that  Elsie  was  Ci-amed.  So  n»>t 
knowing  (Jibson  I  didn't  want  to  cause  him — 

Ml'.  Cannon:  I  move  to  strike  that  out  I'oi-  the 
reason   11    is  ai-gumentative. 

Tiial  P]\a?nincr  I  >atten  :  if  may  be  sti'icken.  Tell 
US  what   I  227  I  was  said  and  whal  was  done. 

(^).  (  r»y  Mr.  Ryan):  What  did  you  say  when  lie 
askt'd  you — 

A.      Mold  him  the  guilty  party  was  tliere,  1  didn't 
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want  to  put   my  finger  on   anybody;   let   them  ac- 
knowledge it  themselves. 

Q.     Was  Johnny  Gibson  present? 

A.  He  was  jn-esent.  I  didn't  know  what  kind  of 
a  fellow  he  was.  T  knew  any  time  you  implicated 
an^^one  else  out  there  someone  got  fired,  so  I  didn't 
tell  them.  I  told  them  I  wanted  advice  of  counsel. 

Mr.  Cannon :    I  move  to  strike  that  out. 

Trial  Examiner  Batten :  That  last  phrase  may  be 
stricken. 

Q.  (By  Mr.  Ryan)  :  Mr.  George,  have  you  told 
us  all  of  your  reply  to  that? 

A.  I  told  him  T  wanted  advice  of  counsel.  They 
said  they  would  give  me  U7iti]  2:00  o'clock  the  next 
day  to  get  it. 

Q.     Then  you  left  the  conference  room;  did  you? 

A.  I  did.  That  evening  after  work  T  went  to  see 
the  lawyer  at  the  C.I.O.  Building.  He  told  me  about 
the  only  thing  I  could  do  was  make  an  affidavit  of 
the  conversation  held  in  the  cafeteria  and  give  it  to 
them. 

Q.     Bid  you  make  an  affidavit? 

A.  I  did.  Ivan  Jensen  and  T  went  to  the  Notary 
Public  and  made  the  affidavit. 

Q.  The  next  day  at  2:00  o'clock  did  you  go  back 
to  the  conference  room?  [228] 

A.     I  was  called  back  in  again. 

Q.     Who  called  you  in  on  that  occasion? 

A.     The  office  boy. 

Q.     Cromwell's  office  boy?  A.    Yes. 

Mr.  Cannon:    Who  called  him? 

Mr.  Ryan:    Cromwell's  office  boy. 
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Tile  Witness:  It  wdiild  save  a  lot  of  time  if  I 
ooiild  tell  liis  iiainc.  Howard  sonictliiiiu,-. 

Mr.  Cannon:     Is  it  TTowavd  Jor^onson? 

The  Witness:    Tliat  is  ri^-lit. 

(^.  (IJy  Mr.  Ryan):  Alxmt  wliat  time  were  yon 
called  in  then,  aronnd  2:00  o'clock?  A.     Yos. 

Q.     In  the  afternoon  t  A.     Yes. 

Q.     AMio  was  present  on  that  occasion? 

A.  The  same  ones  that  were  present  at  tlie  first 
one.  all  the  Board  of  Directors,  Cromwell,  the  lawyer 
for  the  C.E.xA. 

Q.  Who  was  with  yon.  if  anyone^  AVas  anyone 
with  you?  A.     No  one. 

Q.  AVho  opened  the  conversation  on  that  occas- 
ion ? 

A.  T  think  on  this  occasion  T^ewis  of  th<'  C.E.A. 
opened  it  this  time.  [229] 

^Ir.  Cannon:    He  is  a  lawyer? 

The  AA'itness:    Lawyer  for  the  C.E.A. 

Mr.  Ryan:    Joe  Lewis. 

Q.     (By  Mr.  Ryan)  :    Do  yon  recall  what  he  said? 

A.  He  uot  \i]i  and  read  off  a  hunch  of  chars^es, 
which  included  practically  the  whole  hy-laws  and 
constitution  of  the  Cannon  Employees'  Associatioii. 

Q.  Was  he  reading:  from  the  Cannon  Em])loyees' 
Association  hy-laws?  A.     Yes. 

Q.     Could  you  see  what  he  was  readinu'  from  1 

A.     ^'es,  lie  was  readinu'  from  the  hy-laws. 

Q.     liy-laws  of  the  C.E.A.  ?  A.     Yes. 

Q.      Hon-  loiiLi  did  it  take  hitn  to  read  the  charues? 

A.     Just  a   f<'W  minutes. 
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Q.  Were  you  accused  of  ^•i()latill,^•  11  ic  l)y-laws  of 
tlio  C.E.A.? 

A.  Yes,  I  was  accused  of  \iolatiuft'  ])i*acticany 
everything. 

Q.  In  substance,  can  you  relate  what  he  was 
charging  you  with? 

A.  He  was  charging  me  with — T  can't  say  right 
now.  I  would  have  to  read  them  by-laws  again;  it 
])ractically  covered  everything. 

Q.  He  accused  you  of  violating  them  and  r)ro- 
ceeded  to  read  [230]  the  by-laws?  A.     Yes. 

Q.     Did  he  explain  how  you  had  violated  them? 

A.  IsTo,  he  didn't  explain  how  I  had  violated  them. 
I  was  just  charged. 

Q.     Then  were  you  asked  to  make  any  statement? 

A.  I  was  asked  to  tell  who  it  was  that  told  me, 
the  conversation  I  had  with  Gibson.  So  I  give  them 
the  notarized  statement  I  had  made  the  night  before. 

Q.     Whom  did  you  give  it  to? 

A.  I  just  laid  it  out  on  the  table;  Cromwell  took 
it,  I  think. 

Trial  Examiner  Batten:  You  will  have  to  keep 
your  voice  up.  What  did  you  say  there  at  the  last? 

The  Witness :  I  laid  the  affidavits  out  on  the  table. 
I  think  Cromwell  picked  them  up. 

Q.  (By  Mr.  Ryan) :  Did  you  receive  the  affidavit 
back  ?  W^as  it  returned  to  you  ? 

A.     Lewis  kept  one ;  I  had  two. 

Q.     Lewis  kept  one,  and  who  kept  the  other? 

A,     I  think  I  kept  the  other. 
*  "  *  ^  [231] 

Q.     In  substance,  did  it  relate  to  this  matter  of 
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tho  Moiijar  iiicidont  and  your  conversation  with  Gib- 
son a])()nt  Monjar  i  A.     Yes. 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Will  yon  rclat*'  what  was 
said  and  done  af'tcT  yon  liad  tnrned  yonv  affidavit 
over  to  Mt.  I^ewis  there  and  to  Mr.  Cromwell  ? 

Mr.  Camion:     Not  to  Mr.  Cromwell. 

Q.  (By  Mr.  Ryan):  Or  laid  it  on  the  desk,  I 
gness  that  is  what  yon  said. 

A.  Then  it  was  ])assed  aronnd  and  they  appar- 
ently all  read  it.  Gibson  denied  it.  Cromwell  told  me 
to  2,0  on  back  dow^n  to  work. 

Q.     And  yon  did?  [232]  A.     T  did. 

Q.  Now,  abont  a  week  following-  that  conference 
did  yon  a,2:ain  have  a  conversation  with  Mr.  Crom- 
well, Snperintendent  Cromwell? 

A.  Yes.  After  that  T  was  called  into  the  office 
a£»ain  by  the  office  boy  and  Mr.  Cromwell  told  me — 
handed  me  my  check  and  said  T  was  beini^-  fired. 

Q.  Mr.  George,  was  that,  to  the  best  of  yonr 
recollection,  abont  a  week  after  yon  had  been  np  to 
tho  conference  room? 

A.  T  think  it  was  abont  a  week  later.  It  wasn't 
mnch  longer  than  that,  if  any. 

Q.  W(>re  yon  at  yonr  job  working  when  yon  were 
called  into  Cromwell's  office  n])on  this  occasion? 

A.     I  was. 

Q.  When  yon  got  to  Cromwell 's  office  was  anyone 
ther<'  other  than  CromwcOl  and  yon,  that  yon  can 
recall  .'' 

A.  ^'('s,  the  office  was  fnll  bnt  T  don't  recall  their 
nanies. 
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Q.     Full  of  people? 

A.  The  foreman  oi'  tlie  die  east  machine — tool 
room,  and  two  or  three  others. 

Mr.  Cannon:     Is  tliat  when  you  were  fired? 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan)  :  Do  you  recall  the  names  of 
the  foremen  that  were  present? 

A.  T  can't  ri^ht  now.  I  could  find  out.  T  don't 
know  exactly  the  names  of  them.  [233] 

Q.     What  time  of  day  was  it? 

A.     In  the  afternoon. 

Q.     Was  your  shift  over  ?  A.     No. 

Q.  Will  you  state  Avhat  was  said  there  in  the 
office  of  Mr.  Cromwell  and  by  whom,  on  that  oc- 
casion ? 

A.  He  said  I  was  being-  fired — handed  me  a  check. 
I  said,  "What  am  T  being  fired  for?" 

He  said,  ''Spreading  false  rumors." 

Q.     Did  anyone  else  say  anything? 

A.     Not  then.  T  went  back  out  to  get  my  tools. 
When  I  went  out  to  get  my  tools  my  foreman,  who 
is  Henry  Hintemeyer — 
*  *  *  *  [234] 

Q.  (By  Mr.  Ryan) :  Mr.  Hintemeyer  was  the 
foreman  of  the  department  in  Avhich  you  worked? 

A.    He  was. 

Q.     What  department  was  that,  on  that  occasion  ? 

A.  That  was  in  the  machine  shop.  I  was  in  the 
automatic  department  on  ice  cream  machines. 

Q.  Was  he  foreman  of  the  automatic  depart- 
ment ?  A.    Yes. 
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(>.     \\Ii(»  was  the  rorciiiaii  <>r  tlic  wludc  laarlnnc 
slinp  / 

A.      ]lr  was  forcinaii  nl'  the  whole  niacliiiu'  sln>|>. 

i^.  W'licii  ynu  left  ('r(Hinv('l]'s(»fH('c(1i(l  ymi  return 
to  \ oiii'  niaelnne  tliere  in  tlie  sliop  .'' 

A.      I  retui-ned  to  iret  my  todls.  yes,  sii-. 

i}.  Was  it  tln're  tliat  yon  liad  tlie  conversation 
witli  ITintemeyer .'  A.      II  was, 

O.     T>irl  lie  eonir  n]»  1o  yon  tliere? 

A.  Ife  eanie  n]»  to  me  and  asked  me  wliat  was 
tile  mattei-,  T  told  Inm  T  was  beinc:  fired — T  was  fired. 

ITe  asked  me  what  for,  and  T  told  liim  for  syireadinL"" 
false  rnmoi-s,  they  said. 

So  lie  said  he  wanted  me  to  know  h"  didn't  have 
anythina*  to  do  with  it  and  he  was  iroimr  to  tell  Crom- 
well that  he  wasn't  haviim-  anvthiTic"  to  do  with  it,  T 
was  a  i:-o(»d  worker  and  whate\'er  Ci'omwell  did  he 
did  <»n  his  own.  he  had  nothiiej  to  do  witli  r2*^r)"|  it. 
*  *  *  *  [236] 

Q.  Ha\'e  you  related  all  the  eo"^ ''-'tion  with 
^fr.  Hintemeyer?  A.     T  have. 

n.  Then  after  he  had  talked  to  yon.  did  TTint(>- 
meyer  lea\e  and  Co  to  C^-omwell's  offiee? 

A.      A'es. 

(}.      l>id  yon  s(>e  him  '.lo  iiito  Cromwell's  ofRoo? 

.v.      Ves. 

i}.  Then  did  he  come  hack  t(^  yon  iii  a  few  min- 
utes? 

.\.  Iff  canie  l)a(d<  and  t<»ld  nic  he  told  him  he 
wasn't  tioinir  bt  have  anythinc:'  t(»  do  with  my  dis- 
eharirf. 
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Q.  He  said  that  to  you,  tliat  he  had  tokl  Cromwell 
that?  [237]  A.     Yes. 

Q.     Then  did  you  leave  the  plant  ?  A.I  did. 

Q.  Have  you  ever  worked  for  Carmon  Manufac- 
turing Corporation  since  that  day?  A.     No. 

Q.     Or  Cannon  Electric  Development  Company? 

A.     No. 

O.     Either  of  those  two  companies? 

A.     No. 
*  *  ^  *  [238] 

Q.  I  helieve  you  stated  that  you  continued  in  the 
C.I.O.  up  to  the  time  of  your  final  discharge^;  is 
that  right?  A.     Yes. 

Q.  Even  though  you  had  to  belong  to  the  C.E.A., 
under  the  closed  shop  contract? 

A.     That  is  right. 

Mr.  Ryan:  Miss  Reporter,  will  you  mark  this 
Board's  exhibit  next  in  order,  please? 

(Thereupon,  the  document  referred  to  was 
marked  as  Board's  Exhibit  No.  31,  for  identifica- 
tion.) 

Mr.  Ryan :  I  have  had  marked  as  Board's  Exhibit 
31  for  identification  what  purports  to  be  a  copy  of  a 
petition  for  investigation  and  certification  of  repre- 
sentatives, pursuant  [240]  to  Section  9(c)  of  the 
National  Labor  Relations  Act,  in  the  matter  of  Can- 
non Electric  Development  Company  and  Camion 
]\Ianufacturing  Corporation  and  Cannon  Employees' 
Association,  Case  No.  21-R-1354,  and  dated  June  9, 
1941.  I  show  it  to  counsel  and  ask  for  a  sti])ulation 
that  that  is  a  copy  of  the  petition  which  was  filed  by 
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tile  CaniKdi    I"]iiii)l(>y('('s'  Association  on  tlu'  date  it 

hears. 

Mv.  Cannon:  If  it  coincs  from  yonr  files  T  will 
say  yes,  I  so  stipulate. 

Mr.  Ryan:    T  offer  tlie  eopy  in  evidonce. 

Trial  Examiner  Batten:  What  is  the  purpose  of 
this? 

Mr.  Ryan:  Tt  is  ])art  of  the  history  leadin.^-  u])  to 
the  first  National  Lahor  Relations  Board  election. 
It  was  on  the  petition  the  election  was  held.  T  can 
introduce  it  by  reference,  but  I  thought  perhaps  it 
would  be  well  to  have  a  copy  in  the  record. 

Trial  Examiner  Batten :  You  will  not  need  to 
])rovide  a  duplicate,  that  is,  as  far  as  the  record  is 
concerned.  It  will  be  received. 

(Thereupon,  the  document  heretofore  marked 
for  identification  as  Board's  Exhibit  No.  31, 
was  received  in  e\ddence.) 

Q.  (By  Mr.  Ryan) :  Now%  this  mornin.fic,  Mr. 
George,  you  referred  to  a  settlement  of  the  strike 
which  occurred  on  about  September  2,  1941,  when 
you  were  tellin.g-  about  the  strike  [241]  this  morninii:. 

Mr.  Ryan :  Please  mark  this  document,  Miss  Re- 
])orter,  as  Board's  exhibit  next  in  order. 

(Thereupon,  the  document  referred  to  was 
marked  as  Board's  Exhibit  No.  32,  for  identifica- 
tion.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit ;>2,  lor  identification,  a  dociunent  entitled 
''United   States  of  America,   Before  the  National 
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Labor  Relations  Board,  IVcnty-First  Region,  Tn  the 
Matter  of  Cannon  Manufa('tuTin,i>-  Corporation  and 
Cannon  Employees'  Association,  Case  No.  21-R-lo54. 
Strike  Setth^ment  Agreement,"  purporting  to  bear 
the  signatur(^s  of  James  H.  Cannon  for  the  Cannon 
Manufacturing  Corporation,  and  United  Electrical, 
Radio  and  Machine  Workers  of  America,  Local  1421, 
C.I.O.,  by  Ralph  Dawson,  and  approved  by  William 
R.  Walsh,  Diri^ctor  of  the  Twenty-First  Region  of 
the  National  I^abor  Relations  Board,  and  by  H.  C. 
Malcolm,  Conciliation  Service,  Department  of  Labor, 
and  George  B.  Roberts,  Office  of  Production  Man- 
agement. 

I  might  say  attached  to  the  two-page  document  T 
have  just  described  is  another  document  entitled 
''Agreement  Consent  Election,"  and  it  appears  to  be 
a  separat(^  document  but  a  part  of  the  complete 
transaction.  They  are  both  referring  to  the  same 
transaction.  I  show  it  to  counsel. 

Mr.  Cannon:  T  have  no  objection  to  its  going 
in  e\ddence.  [242] 

Trial  Examiner  Batten:  There  being  no  objec- 
tion it  will  be  received. 

(Thereupon,  the  document  heretofore  marked 
as  Board's  Exhibit  No.  32,  for  identification, 
was  received  in  evidence.) 

Trial  Examiner  Batten :  You  do  not  need  to  fur- 
nish a  duplicate  of  that. 

Q.  (By  Mr.  Ryan)  :  Now,  Mr.  George,  in  your 
testimom^  this  morning  about  the  hearing  arbitra- 
tion proceeding  which  yon  attended  shortly  after  yon 
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n'turiKMl  to  work  after  the  strike,  do  y«»u  re<'all  your 

testimony  in  tliat  rejrard  tliis  inornini:  ? 

A.    ^.v. 

().  ^  (tii  state<l  tliat  you  wcii-  «-aIle<l  in  the  arbitra- 
tion hearinir  room  and  advis<'d  tliere  you  were  l>einij: 
retunn'd  to  woi-k  on  4.')  davs'  pT'oliafion  ? 

A.     That  is  riirlit. 

[24^11 


*  »  »  « 


C'ross-Kxanii  nation 

Q.  (Hy  Mr.  Camion):  Wlieii  \du  fii-st  went  to 
wni'k  foi- Camion's,  [244]  wliat  were  you  doinir? 

A.     Carpentei-'s  lielper. 

O.     Se]a])inu'  a  l)i>at  !  A.     Yes. 

Q.     And  who  was  ynui"  immediate  supei-ior  then  .' 

A.      Well.    I    sn])poS('  tile  eai'penter  over  me  wa**. 

Q.     Who.'  .\.      I   doii't  know  Ins  Tiame. 

Q.  Did  you  haNf  someone  thei'e  supervisirur  your 
work  as  you  scraped  tliat  boat  ! 

A.  Mr.  Camion  tliei-e  was  tin-  only  one  tliat  ^aid 
anytliiinr  about  the  work. 

Q.     Vou  mean  .lauK's  II.  Cannon  ?  A.     V('>:. 

Q.  r  mean  he  wasn't  standinp:  tliere  while  you 
were  scraping  tlie  b(>at? 

A.  \obody  stood  ther*'  and  wateh^d  uw  scrape 
the  boat. 

*  *  *  *  r24r>i 

LAWRKNCK  M.  WILKV. 
a  witness  called   b\    and  on  behalf  of  the  National 
I.al)or  Relations  Hoard,  beinir  fii*st  duly  sworn,  was 
examined  and  tcstitied  as  follows:   [1505] 
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*  *  *  * 


Q.  Were  you  ever  emjjloyed  by  Cannon  Manu- 
Caeturiiig  Corporation?  A.     Yes,  I  was. 

Q.  When  were  you  first  employed  by  that  com- 
pany ?  A.     1'he  latter  summer  months  of  1940. 

Trial  Examiner  Batten:  Mr.  Wiley,  would  you 
just  speak  a  little  louder,  please?  [306] 

Q.  (Bj  M]'.  Ryan) :  In  what  capacity  were  you 
employed  ? 

xv.     Experimental  layout  on  drill  press. 

Q.     On  drill  ])resses?  A.     Yes. 

Q.     Are  ,you  still  employed  by  the  company? 

A.     No,  I  am  not. 

Q.  When  was  your  last  employment,  approxi- 
mately? 

A.     Either  October  or  November  of  1941. 

Q.     1941?  A.     Yes. 

Q.  Mr.  Wiley,  who  was  your  supervisor  while 
yon  were  employed  by  the  company? 

A.     I  don't  recall,  all  I  can  remember  is  White. 

Q.     His  name  was  White? 

A.     Yes;  nickname. 

Q.     What  department  was  he  supervisor  over? 

A.     Drill  x)ress. 

Q.  Would  he  be  the  foreman  of  the  drill  press 
de])artment  ?  A.     Yes. 

'Vvic\\  Examiner  Batten:  That  was  on  the  day 
shift,  Mr.  Wiley? 

The  Witness:     Day  shift. 
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Q.  (\W  Mr.  Ryan):  Did  yon  liave  the  same 
supervisor  all  tlic  time  you  were  employed? 

A.  No,  I  Iiad  one  before  that,  T  can't  recall  his 
name.  [307] 

Q.  When  you  first  went  to  work  for  the  com- 
pany ?  A.     T  believe  it  \vas  Herb  Elgin. 

Q.  Now,  in  the  early  part  of  1941  I  ask  you 
whether  or  not  it  came  to  your  attention  that  an 
employees'  organization  by  the  name  of  Cannon 
Employees  Recreation  Association  was  being  formed 
in  the  plant? 

A.     Yes,  it  was  in  the  early  part  of  January. 

Q.     1941?  A.     Yes. 

Q.  By  what  means  did  it  first  come  to  your  at- 
tention that  such  an  organization  was  being  formed  ? 

A.  When  I  took  a  week's  leave  of  absence  and 
got  married.  When  I  came  back  Mandella  had  a 
petition  in  the  tool  crib  window^  to  join  the  recrea- 
tional activities  and  form  a  club  for  recreation  and 
activities  for  athletics. 

Q.  You  say  it  was  right  after  you  came  back 
from  being  married?  A.     Yes. 

Q.  Can  you  remember  the  date  of  .your  mai- 
riage?  A.     It  was  the  26th  of  January. 

Q.     1941?  A.     Yes. 

*  *  *  * 

Q.  (By  Mr.  Ryan):  Mr.  Wiley,  did  you  go  to 
the  tool  cril)  about  a  week  after  you  got  back  and 
see  this  Mandella? 

A.  Yes,  I  went  to  the  tool  crib  four  or  five  times 
a  day. 
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(J.     For  what  purpose  ? 

A.     To  check  tools  out. 

Q.     For  use  on  the  job? 

A.     For  use  on  the  job. 

Q.  Did  you  have  a  conversation  with  Mandella 
then?  A.     Yes,  T  did. 

(^.  Did  this  first  conversation  regarding  the 
Recreation  Association  take  pUice  about  a  week 
after  you  returned  from  being  married? 

A.  It  was  sooner  than  that.  It  was  about  the 
next  day.  He  had  (|uite  a  list  of  names  when  I  came 
back.  He  approached  me  on  the  subject  of  joining 
and  he  explained  to  me  it  was  to  be  a  recreation 
club  for  athletics,  so  I  joined. 

Q.  Did  he  have  a  sheet  of  paper  there,  you  say, 
or  a  petition? 

A.     It  was  a  sheet  of  ])aper,  to  sign. 

Q.     Where  was  this  petition? 

A.     In  the  tool  crib  window. 

Q.  The  window  where  you  went  up  to  get  your 
tools?  [309]  A.     Yes,  sir. 

Q.     Was  it  posted  there? 

A.     It  was  laying  on  the  bench. 

Q.     On  the  bench?  A.     Yes. 

Q.  Did  this  petition  have  a  list  of  employees' 
names  on  it?  A.     Y^es,  it  did. 

Q.  After  Mandella  had  made  his  statement  to 
you  as  to  what  the  organization  was  for,  did  you 
make  any  statement? 

Mr.  Cannon :  May  I  have  my  running  objection 
to  this,  as  being  hearsay? 
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'I'lial  Kxamijicr  Hattcii:  Wni  may  have  the  same 
objection  to  this  Maiidella  conversation  as  you  had 
witli  respect  to  Geor^'e's  testimony. 

Mr.  Camion:     Thank  you. 

Q.  (By  Mr.  Ryan)  :  Did  you  make  any  state- 
ments during"  that  conversation? 

A.  No.  I  thouglit  it  was  a  good  idea  to  have 
something  like  tliat  in  a  company  that  size. 

Mr.  Cannon :  1  move  to  strike  it  out  as  his  own 
conchision,  unless  Mr.  Mandella  told  him  that. 

Q.  (By  Mr.  Ryan)  :  Did  you  say  that  to  IMan- 
della? 

Trial  Examiner  Batten:  I  think  he  can  tell  us 
that  he  thought  it  would  be  a  good  idea,  and  he 
signed  it.  I  don't  see  anything  wrong  with  that  [310] 
Is  that  the  fact,  Mr.  Wiley? 

The  Witness:     Yes. 

Q.  (By  Mr,  Ryan) :  About  what  time  of  day 
was  this,  Mr.  Wiley? 

A.  It  was  in  the  morning.  I  don't  exactly  recol- 
lect. 

Q.     Was  it  during  your  working  hoiu's  ? 

A.     Yes. 

Q.     Was  it  during  Mandella 's  w^orking  hours? 

A.     Yes. 

Q.  After  signing  up  with  the  Association  that 
Mandella  told  you  about,  did  you  take  any  further 
part  in  the  Recreation  Association? 

A.     Not  right  at  that  present  time. 

Q.  How  long  after  that  was  it  that  you  and 
Mandella  had  further  conversations,  if  ever,  about 
the  Association? 
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A.  It  was  will'])  the  election  was  coming-  \\i)  for 
oificcrs  in  the  organization. 

Q.  About  how  long  was  that  after  you  had  your 
conversation  witli  Mandella,  that  you  have  already 
testified  to?  A.     About  two  weeks. 

Q.  About  two  weeks.  How  did  it  come  to  your 
attention  that  an  election  was  going  to  be  held  in 
connection  with  this  Association? 

A.  He  picked  so  many  people  out  of  each  de- 
jjartment  and  posted  them  on  the  bulletin  board, 
and  wanted  people  to  elect  [311]  president,  vice- 
l)resident  and  so  on,  and  a  board  of  directors. 

Q.     Mandella  did?  A.     Mandella. 

Q.     Did  you  see  him  put  the  names  on  the  board? 

A.  I  didn't  see  him  put  them  on,  but  I  saw  the 
names  up  there  afterwards. 

Q.  How  did  it  come  to  your  attention  as  to  how^ 
they  got  there? 

A.  Mandella  told  me  how^  he  put  them  up  there. 
He  took  so  many  people  out  of  each  department. 

Q.  He  picked  the  names  of  so  many  people  and 
])ut  them  on  the  board?  A.     Yes. 

Q.  Then  was  an  election  held  shortly  after  those 
names  appeared?  A.     Yes,  sir. 

Q.     By  the  way,  where  were  those  names  written? 

A.  They  were  typewritten  on  a  piece  of  paper 
and  posted  on  the  bulletin  board. 

Q.     Company  bulletin  board  in  the  shop? 

A.     Yes,  right  next  to  Cromwell's  office. 

Q.  How  long  did  the  list  of  names  remain  on  the 
l)ul]{'tin  board,  approximately? 
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A.      I    ima,L!:iiie  a  week. 

Q.     About  a  week  i  [:312]  A.     Yes. 

Q.  Was  the  election  held  during  that  week  then 
to  decide  which  of  thcMu  would  become  officers  of 
this  Association  i  A.     The  first  election  was. 

Q.  The  first  election  was,  you  say,  held  during- 
that  week?  A.     Yes. 

Q.  Will  you  describe  how  the  mechanics  of  the 
holding  of  tliat  eh'ction  \vere  conducted? 

A.  'I'he  first  two  or  tln-ee  highest  out  of  the  shop 
was  i)ut  in  as — for  the  next  election.  And  they  were 
chosen  and  put  on  the  bulletin  board.  They  had  a 
run-off  election  for  the  finals 

Q.  Yes,  but  how  was  the  Aote  taken  in  that  first 
election  ? 

A.  It  was  taken  ))y  ballot  in  a  ballot  box.  I  think 
it  was  off  a  mimeographed  sheet  of  paper,  giving 
the  names,  if  I  am  not  mistaken. 

Q.     The  names  of  the  candidates? 

A.  Candidates.  And  they  were  put  in  a  ballot 
box  and  then  counted  later. 

Q.  Was  the  ballot  a  mimeographed  ballot,  you 
say?  A.     I  believe  it  was. 

Q.     Were  the  names  on  it,  the  best  you  can  recall? 

A.     I  believe  so. 

Q.  How  were  those  ballots  given  out  to  the  peo- 
l)h'  who  wM're  going  to  vote  on  them?  [313] 

A.  Some  of  them  were  passed  out  among  the 
de])artments  and  some  wero  left  on  a  table  next  to 
the  ballot  box. 

(}.     Where  was  the  ballot  box  located? 
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A.  Ill  the  runway  between — well,  between  the 
plating'  department  and  Cromweirs  office. 

Q.     How  long  did  the  voting  hours  last? 

A.     T  imagine  all  afternoon. 

Q.     All  afternoon?  A.     Yes. 

Q.     Was  that  during  a  working  day? 

A.     Yes. 

Q.  These  ballots,  after  they  were  distributed  to 
the  employees,  where  were  they  marked.  By  the 
way,  were  booths  set  up  in  the  plant  ?  A.     No. 

Q.  How  would  a  man  vote  the  ballot  after  he 
liad  received  it?  Do  you  know  what  mechanics  were 
followed  in  that  regard? 

A.  No,  T  don't.  He  just  marked  his  favorite  can- 
didate, I  imagine,  and  dropfjed  it  in  the  box. 

Q.     Is  that  what  you  did?  A.     Yes. 

Q.  And  you  took  it  over  and  dropped  it  in  the 
ballot  box?  A.     Yes. 

Q.     Did  you  do  that  during  the  working  hours? 

A.     Yes.  [314] 

Q.  Did  you  observe  that  was  the  general  prac- 
tice of  holding  the  election?  A.     Yes. 

Q.  After  the  balloting  was  completed  were  the 
votes  taken  some  place  and  counted? 

A.  Yes,  they  were  taken  to  a  room  next  to  the 
sand  blast. 


*  *  *  * 


Q.     (By   Mr.    Ryan):     Did   you   act   as    one   of 
the  tally  clerks  that  counted  the  ballots? 
A.     Yes. 
Q.     By  the  way,  who,  if  any  one,  stood  in  charge 
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of  tlic   ballot    1)<>.\   (luriiiLi-  tlic   actual    voting  in   tlic 

hours  that  it  was  left  tlieve  i  A.     No  one  1  saw. 

Q.  It  just  stood  there  on  a  table  near  ^fr. 
Croinwell's  oftiee  .''  A.     Ves,  sir. 

Q.  Who  to(tk  the  ballot  box  and  went  over  to 
the  plaee  where  you  did  the  counting? 

A.  It  was  Ned  Mandella,  Spencer  Messick  and 
Harry  Dean  a.ud  [315]  myself. 

Q.     Were  they  fellow  employees?  A.     Yes. 

Q.  Those  other  people  besides  Mandella,  had 
they  been  active  in  the  Association  you  were  active 
in  then,  and  Mandella?  A.     Yes. 

Q.  They  were  also  leaders,  were  they,  and  Man- 
della t  A.     Yes. 

Q.  Now,  as  a  result  of  that  voting  and  the  count- 
ing of  ballots,  who  ended  up  as  president  of  the 
Association?  A.     Ned  Mandella. 

Q.  Who  were  the  other  officers  that  were  elected 
at  that  time? 

A.  Spencer  Messick,  Ray  Spoeleman,  Robert 
Miller,  Harry  Dean  and  Jerry  Syphers  and  myself. 

Q.  After  that  election  did  you  thereafter  take 
any  active  ])art  in  solicitation  for  members  for  the 
Association  among  the  employees  in  the  plant? 

A.     Yes,  I  did. 

Q.     Had  you  done  it  before  the  election  also? 

A.     No. 

Q.  After  the  election  that  you  have  just  testi- 
fied to,  what  activity  did  you  engage  in,  so  far  as 
solicitation  of  members  was  concerned? 

A.     Just  contacted  people  that  hadn't  joined  the 
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Recreation    [31 6]    Association   and   liad   them   si,^ 

cards,  or  \  talked  to  them  about  signing  cards. 

Q.  Where  did  you  aj)proach  these  jjeople,  to 
get  them  to  sign  cards? 

A.  Well,  some  of  it  was  done  on  company  time 
and  some  of  it  was  done  outside. 

Q.  Can  you  nam{>  the  departments  in  which  you 
were  active  in  soliciting  membership? 

A.     Drill  press,  burring,  hand  mill,  punch  press. 

Q.     About  how  many  employees  did  you  contact? 

A.  Well,  I  imagine  I  contacted  20  or  30.  There 
was  about  40  to  45  in  the  department. 

Q.     What  department  is  that? 

A.  Well,  that  was  drill  press  and  burring  and 
hand  milling. 

Q.     Did  you  haA^e  cards  for  this  Association,  for 

them  to  sign?  A.     Yes,  we  did.  [317] 

*  *  *  * 

Mr.  Ryan :  Miss  Re])orter,  will  you  mark  this 
document  as  Board's  Exhibit  next  in  order? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  34,  for  identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 34  for  identification  a  card  about  3%  inches 
long  and  about  2  inches  wide  with  the  name  '* Can- 
non Em])loyees  Recreation  Association"  printed  on 
the  face  of  it,  together  with  other  matters. 

Do  you  care  to  look  at  it? 

Mr.  Cannon:     I  saw  it. 

Q.  (By  Mr.  Ryan)  :  Mr.  Wiley,  I  show  you  the 
card  and  ask  vou  whether  or  not  that  is  a  card  of 
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tile   Association  about  which  you  have  been  testi- 
fying;.^ A.     Yes. 

{}.  \\'ei('  tliose  tlie  kind  of  cards  that  were  cir- 
cuhited  for  tlie  employees  to  sign? 

A.     Tliis  was  the  second  batch  we  had  printed. 

Q.     Were  tlie  first  ones  of  similar  character? 

A.     Yes.  Tlie  fii'st  launch  was  similar. 

Q.     Was  tliere  a  difference  in  them,  however? 

A.  Yes,  they  were  green.  They  had  roimd  cor- 
ners and  Cannon  Employees  Recreation  Association 
was  ])ut  on  the  ])ias  instead  of  straight  across,  and 
tlie  Cannon  emblem  was  printed  in  the  center. 

Q.  The  Cannon  Company  emblem  was  printed 
in  file  center?  A.     Yes. 

Trial  Examiner  Batten:  Where  did  you  have 
those  printed? 

The  Witness:  On  Ninth  Street,  between  Broad- 
way and  Hill. 

Trial  Examiner  Batten:  Is  that  where  you  had 
the  fii-st  ones  printed? 

'Hie  AVitness:     Yes. 

Mr.  Cannon:  Broadway  between  Ninth  and 
Tenth? 

Tlie  Witness:     On  Ninth  between  Broadway  and 

Tlill. 

(^.  (By  Mr.  Ryan)  :  The  name  of  the  Associa- 
tion was  on  the  first  ones,  the  same  as  it  is  printed 
here,  exce])t  the  first  ones  had  the  name  in  the  shape 
of  an  arc?  A.    Yes. 


Cannon  Manufacturing  Corp.,  ct  al.         267 

('rcstimoiiy  of  Lawrence  M.  Wiley.) 

Mr.  Ryan:  I  offer  in  evidence  Board's  Exhibit 
34  to  show  the  physical  arrangement  of  tlie  card.  It 
is  the  only  card  I  have. 

Trial  Examiner  Batten:  There  being  no  objec- 
tion it  w^ill  be  received.  You  don't  need  to  have  a 
duplicate  of  that,  unless,  of  course,  we  happen  to 
find  one. 

(Thereupon,  the  document,  heretofore  marked 
as  Board's  Exhibit  No.  34,  for  identification, 
was  received  in  evidence.)   [319] 

Q.  (By  Mr.  Ryan) :  Now,  Mr.  Wiley,  when 
you  were  contacting  these  employees  in  connection 
wdth  getting  them  to  sign  these  Recreation  Asso- 
ciation cards  you  said  you  contacted  some  of  them 
during  working  hours.  Did  you  do  it  right  during 
your  working  hours?  A.     Yes. 

Q.  Over  what  period  of  time  did  you  continue 
to  be  active  as  a  solicitor  for  that  Association? 

A.     Until  about  the  first  of  April. 

Q.     1941?  A.    Yes. 

Q.     Then  w^hat  did  you  do? 

A.  That  Avas  after  they  decided  to  incorporate 
into  a  company  union  and  call  it  C.E.A.  [320] 


*  *  *  * 


Q.  (By  Mr.  Ryan)  :  Mr.  Wiley,  you  did  resign 
from  the  Association  about  the  first  of  April,  you 
say,  1941?  A.     Yes,  sir. 

Q.     Did  you  thereafter  join  any  labor  organiza- 
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tioii  while  you  were  in  the  employ  of  the  company? 

A.     1  .joined  the  C.I.O. 

Q.  Is  that  the  United  Ek'ctrical,  Radio  and  Ma- 
chine  \V(n-kers,  C.I.O.?  [321] 

A.     ^rJiat  is  lio-ht. 

Q.  And  about  when  did  you  Join  that  organiza- 
tion I  A.     xVboiit  the  middle  part  of  April. 

Q.     Now,  of  that  same  year,  1941? 

A.     Yes,  sir. 

Q.  Did  you  become  active  in  that  organization, 
tile  C.I.O.?  A.     Yes,  I  became  shop  steward. 

Q.  You  were  appointed  shop  steward  by  the 
C.I.O.,  or  were  you  elected  shop  steward? 

A.     I  was  elected  shop  steward. 

(}.  Did  you  wear  any  evidence  of  your  posi- 
tion with  the  C.I.O.  while  you  were  in  the  shop? 

A.     I  wore  a  shop  steward  badge. 

Q.     C.I.O.  shop  steward  badge?  A.     Yes. 

Q.     While  y<Mi  were  on  the  job  at  Cannon's? 

A.     Yes,  sir. 

Mr.  Cannon :     I  understand  it  was  a  C.I.O.  's  shop  | 
steward  badge? 

The  Witness:     Yes. 

Trial  Examiner  Batten:  I  presume  when  you 
say  it  was  C.I.O.  it  was  the  United  Electrical 
Workei's  ? 

Tlie  Witness:     Yes. 

Ti'ial  Examiner  Batten:  I  think  wt  ought  to  b( 
a  little  more  careful  in  the  use  of  those  two  terms, 
because  frequ(Mitly  [322]  we  run  into  quite  some 
diffienlt\'  in  the  record. 


A 
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Now,  tlic  witness  didn't  weai'  a  C.I.O.  shop  stew- 
ard l)ntt()n ;  iic  wore  a  [I.E.  shop  steward  button; 
isn't  that  ri,i>'ht  correct? 

The  Witness:  M  didn't  specify  IJ.E. ;  it  said 
^'Shoi)  Steward  C.I.O." 

Trial  Examiner  Batten :  ' '  Shop  Steward  C.I.O. ' ', 
that  is  the  thini^  I  wanted  to  clear  up. 

Q.  (By  Mr.  Ryan):  Do  you  recall  that  there 
was  a  campaign  carried  on  then  ])y  the  C.I.O.,  to 
organize  the  employees,  to  get  members  among  the 
employees  in  the  company  for  the  next  few  months 
following?  You  joined  prior  to  an  election  held 
by  the  Labor  Board?  A.     Yes. 

Q.  Now,  about  August  28th  or  29th  did  you  have 
occasion  to  have  a  conversation  with  Superintendent 
Cromwell,  in  1941?  First  of  all,  I  will  ask  you  if 
you  remember  an  incident  about  August  28th  or 
29th  when  some  employees  came  up  to  you  while 
you  were  on  the  job? 

A.  Yes,  some  of  the  new  employees  approached 
me  about  joining  the  C.I.O. 

Q.     AVhile  you  were  on  the  job? 

A.     While  I  was  on  the  job. 

Q.     About  how  many  of  them? 

A.     There  were  two.  [328] 

Q.     They  came  up  to  you  together  or  singly? 

A.     Singly. 

Q.  Was  that  the  only  occasion  it  happened  while 
you  were  in  the  employ  of  the  company? 

A.  They  comc^  back  to  me  two  or  three  times 
during  the  day. 
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Q.     Those  same  two  x^eoplo? 

A.     'I'liose  same  two  ])eople. 

Q.     Tliat  ])articular  day?  A.     Yes. 

Q.     Tliey  wer(>  p(>o])1e  just  hired  into  the  shop? 

A.     Yes. 

Q.     Do  you  recall  what  their  names  are? 

A.     No,  I  can't  remember. 

Q.     Did  you  have  a  conversation  with  them? 

A.  I  told  them  I  couldn't  do  any  soliciting"  on 
comi)any  time,  and  to  come  see  me  after  work.  But 
they  kept  persisting,  so  I  gave  them  a  card  to  fill 
out  for  the  U.E.  They  did  it  and  handed  it  back 
to  me. 

Q.  Then  at  the  time  that  they  came  u])  to  you, 
was  there  any  one  present  other  than  you  and  these 
C()U})le  of  fellows? 

A.  I  was  working  there  wdth  people  all  around 
me. 

Q.  Within  a  few  minutes  thereafter  did  you 
have  occasion  to  be  in  Mr.  Cromwell's  office,  the 
su])erintendent? 

A.  Yes,  Cromwell's  office  boy,  How'ard,  came 
out  and  said  Mr.  Cromwell  wanted  to  see  me.  [324] 

Q.  About  how^  long  was  that  after  you  had  given 
the  C.T.O.  cards  to  these  two  gentlemen  w^ho  had 
come  to  you  and  asked  for  them? 

A.     About  10  minutes. 

Q.  Did  you  j^o  to  Mr.  Cromwell's  office  then 
w^hen  this  hoy  came  and  told  you  he  wanted  to  se(> 
you  i 

A.     Yes,  I  went  immediately  to  his  office. 
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Q.  Will  you  tell  us  whether  any  one  was  in  the 
office  besides  you  and  Mr.  Cromwell? 

A.     Nobody. 

Q.  Did  you  and  Cromwell  have  a  conversation 
on  that  occasion? 

A.     Yes.  He  said  I  was  being- 

Mr.  Cannon:  My  objection  goes  to  this,  may  it, 
Mr.  Commissioner? 

Trial  Examiner  Batten :  Yes,  you  may  have  an 
objection. 

The  Witness:  He  said  I  was  being  fired.  I 
wanted  to  know  why.  He  said,  ''Because  of  solicit- 
ing for  the  union  on  company  time." 

Q.  (By  Mr.  Ryan)  :  Had  you  ever  done  any 
soliciting  before  that?  A.     Not  for  the  C.I.O. 

Trial  Examiner  Batten:  Well,  did  you  have 
anything  to  say  at  that  time  yourself?  What  did 
you  say  to  him? 

The  Witness:  There  was  nothing  I  could  say. 
I  said,  [325]  ''All  right." 

Q.  (By  Mr.  Ryan) :  Hid  that  end  the  conversa- 
tion? A.     Yes,  sir. 

Q.     What  did  you  then  do,  leave  his  office? 

A.  I  left  his  office  and  packed  my  tools  and  left 
the  building. 

Q.  Now,  after  you  left  the  building,  what  did 
you  do? 

A.  Well,  there  was  two  or  three  others  that  were 
fired  the  same  day,  so  I  contacted  them  and  we 
talked  to  Carl  Brant. 

Q.     Who  is  Carl  Brant? 
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A.     Carl   Hraiit  was  an  organizer  for  the  C.I.O. 

(^).  \\'li<»  were  these  two  oi*  three  others  that  were 
Avitli  you  when  you  eontacted  him? 

A.  Tliere  was  Al  Oeoroc  and  Frenehy  Martin 
and  I  ))elieve  it  was  Ivan  Jensen. 

Mr.  Cannon:     Al  George,  Martin  and  Jensen? 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan) :  Then  within  a  day  or  two 
aftei'  tliat  did  the  C.I.O.,  United  Electrical,  Radio 
and  Machine  AVorkers,  take  a  vote  to  strike? 

A.     Yes,  we  had  a  meeting  on  a  Simday  morning. 

Q.  P^ol lowing  the  termination  of  your  em])loy- 
nteiit?  A.     Following  the  termination. 

Q.  A\'as  a  vote  taken  there  as  to  what  action 
the  C.I.O.  would  take?  [326] 

A.     A  vote  was  taken  to  strike. 

Q.     To  strike  the  plant?  A.     Yes. 

Q.  Was  that  strike  in  connection  at  all  with  the 
Fact  you  had  been  discharged  there? 

A.  1  believe  the  whole  thing  came  up  oA'er  the 
discharges. 

Q.  And  the  strike  was  called  then  for  al)out 
Septemb(q'  2,  1941;  is  that  right? 

A.     That  was  a  Tuesday  morning. 

Q.     The  strik(^  lasted  about  one  day? 

A.     One  day. 

(}.  Then  (lid  you  and  Al  George  and  these  other 
men  you  have  mentioned  return  to  the  employ  of 
the  eoinpany?  A.     All  but  Frenehy  Martin. 

(^  I  show  you  Board's  Exhibit  32,  Mr.  Wiley, 
and  (liicet  your  attention  to  paragraph  No.  2  on  the 


Cannon  Mannfactnrinc)  Corp.,  ct  at.  273 

( 'i'cstinioiiy  of  Lawi'ence  M.  Wiley.) 
first  page,  "That  it  is  agreed  on  behalf  of  the  com- 
pany that  fonv  of  the  five  discharged  employees 
will  innnediately  be  returned  to  work.  These  em- 
ployees are  as  i'ollows:  Al  George,  Ivan  Jensen, 
Robert  Lyles  and  Lawrence  AViley." 

Is  the  Lawrence  Wiley  referred  to  therein  you  i 

A.     Yes,  sir. 

Q.     Did  you  return  to  work  after  that  strike? 

A.     I  returned  the  next  morning. 

Q.  Were  you  put  back  in  the  same  job  you  had 
had  when  you  [327]  were  terminated? 

A.     Yes,  sir. 

Q.     Before  the  strike?  A.     Yes. 

Q.  How  long  did  you  continue  to  work  for  the 
company  after  that? 

A.     LTntil  one  or  two  days  after  the  election. 

Q.  After  the  National  Labor  Relations  Board 
election  on  September  9,  1941?  A.     Yes. 

Q.     What  did  you  do  then?  A.     I  quit. 

Q.  A  couple  of  days  after  the  Labor  Board  elec- 
tion? A.     Yes,  sir. 

Q.     Have  you  worked  for  the  company  since? 

A.     No,  sir. 

Mr.  Ryan:     That  is  all.  [328] 

Cross-Examination 

*  *  *  * 

Q.  Mr.  Wiley,  this  Recreation  Club,  the  card  of 
which  has  been  introduced  here,  were  you  on  the 
directorate  of  that  ? 

A.     Yes,  I  was  on  the  board  of  directors. 
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(^>.     Did  you  liold  any  office? 

A.     .Just  tlic  board  of  directors. 

{}.  lldw  many  otlici-  men  served  with  you  on 
that  directorate?  A.     I  ])elieve  there  were  five. 

Q.  'I'liose  were  the  men  you  named  a  litth'  whih> 
auo,  Jerry  Sy[)hers  and  some  of  those  men? 

A.     Yes. 

Q.  Tliat  operated  from  the  time  you  were  con- 
tacted in  January  of  1941  until  April  of  1941? 

A.     Yes,  sir. 

Q.  Did  you  ever  hold  any  meetings  of  the  ])oard 
during-  that  period  I  A.     Yes,  we  did.  [329] 

Q.     Where  did  you  liokl  them? 

A.  We  had  the  first  meeting  at  Lewis'  office. 
That  was  the  attorney  for  the  Recreation  Associa- 
tion. And  the  second  meeting  was  held  in,  I  think 
it  was  called  Trolley  Cafe,  or  something,  out  in 
the  north  ])art  of  town.  And  then  the  third  meeting- 
was  at  the  Italian  Kitchen  with  Lewis  again. 

Q.     With  Mr.  Lewis,  the  attorney? 

A.     Yes. 

Q.     That  is  Joseph  Lewis? 

\.     T  believe  it  is. 

Q.  Tlie  one  that  has  an  office  over  in  the  Gar- 
field Building,  anyway?  A.     Yes. 

Q.     He  is  now  in  the  service;  is  he  not? 

A.     Yes. 

(^.  Mr.  Wiley,  were  you  one  of  the  organizers 
of  that  oi-  was  it  a  cor])oration,  or  what  was  it? 

A.     It  was  a  corporation. 
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Q.  Were  yon  one  of  the  incorporators,  or  do 
yon  know? 

A.     Yes,  T  signed  the  corporation, 

Q.  When  Mandella  first  presented  this  matter  to 
yon  when  you  first  i?ot  back  in  January,  1941,  the 
company  at  that  time  had  not  been  formed  as  a 
corporation?  A.     No.  [330] 


*      -X-      4f-      * 


Q.  (By  Mr.  Cannon)  :  In  the  questions  I  pro- 
pounded to  you,  with  respect  to  questions  I  have 
asked  you  in  my  cross-examination  al)out  the  com- 
pany, you  understood  I  had  in  mind  tliis  Cannon 
Employees  Recreation  Association,  didn't  you,  Mr. 
Wiley?  A.     Yes. 

Q.  I  meant  to  have  tliem  so  ajjply.  Now,  was  this 
association  dissolved,  do  you  know?  A.     Yes. 

Q.     What  happened  to  it? 

A.  It  changed  the  name  from  Recreation  to 
C.E.A. 

Q.  Was  that  done  on  a  vote  in  Mr.  Lewis'  office, 
or  do  you  [331]  know? 

A.  I  was  put  before  the  board  of  directors,  and 
the  board  of  directors  went  in  favor  of  it.  That 
is  when  the  C.I.O.  was  first  getting  strong  and  it 
was  their  contention  to  keep  out  the  C.I.O. 

Q.  Did  you  attend  that  meeting  when  the  vote 
was  taken  on  this  change  of  name?  A.     Yes. 

Q.  You  signed  the  papers  as  a  director  for  the 
change  of  name  to  C.E.A.  or  Cannon  Employees' 
Association?  A.     Yes,  sir. 

Q.    Who   else  besides  the   directors   of  Cannon 
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Eiiil»l(»y(U's'  Association  and  Mr.  Lewis  wore  pros- 

ont  {  A.     None. 

Q.  AVere  the  articles  of  incorporation,  if  you 
know,  ol*  the  Cannon  Employees  Recreation  Asso- 
ciation amended  in  any  other  particular  than  the 
change  of  name?  A.     That  I  couldn't  say. 

Q.  You  don't  remember  one  way  or  the  other 
on  that;  do  you?  A.     No. 

Q.  During-  these  meetings  you  held  you  say 
you  only  attended  three  meetings,  or  was  it  four 
meetings  that  you  as  a  directorate  attended? 

A.     Outside  of  membership  meetings.  [332] 

Q.  Well,  now,  first,  I  will  get  into  the  directors' 
meetings.  You  attended  three  or  four  directors' 
meetings  ?  A.     Yes. 

Q.  Did  you  then  hold  some  other  membership 
meetings  ? 

A.     Yes,  we  had  membershi])  meetings. 

Q.     Only  one.  A.     We  had  four  or  five. 

Q.     Where  were  they  held? 

A.     vSunday  Morning  Breakfast  Club. 

Q.     The  one  on  Riverside  Drive. 

A.  Yes, — no,  it  isn't  on  Riverside  Drive.  It  is 
right  oif  Avenue  26,  I  believe. 

Q.  Now,  when  you  read  the  articles  of  incov- 
pdintioii  of  this  Camiun  Emi)loyees  Recreation  As- 
sociation they  were  incor))()rated  as  a  recreation 
clnh.''  A.     Yes. 

(^).  And  Mandella  had  told  you  to  use  the  rec- 
reation club:  is  that  right? 

A.     1^hat  and  that  onlv. 
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Q.     How  is  tliaf?  A.     That  and  that  only. 

Q.  All  the  time  you  were  connected  with  it  it 
did  conduct  itself  as  a  recreation  club;  did  it  not? 

A.     That  is  true. 

Q.  It  was  conducted  as  a  recreation  club  during 
the  whole  [333]  time  you  were  doing  any  soliciting 
['or  membei's  in  the  plant  for  this  Association;  is 
that  correct?  A.     Until  I  resigned  in  April. 

Q.  You  resigned  right  after  the  Association  name 
was  changed;  is  that  correct? 

A.     That  is  right. 

Q.  Now,  this  posting  you  talk  about  on  the  bul- 
letin l)oard  next  to  Mr.  Cromwell's  office,  that  bulle- 
tin board  was  in  that  same  location  the  entire  time 
the  company  plant  No.  2  was  in  operation;  wasn't 
it? 

A.  No,  it  was  changed  later.  It  was  changed 
down  to  the  die-cast  room  later  because  the  time 
clock  was  changed  down  there. 

Q.  It  was  moved  near  the  time  clock;  is  that 
correct  ?  A.     Yes. 

Q.  When  it  was  over  by  Cromwell's  office,  be- 
tween Cromwell's  office  and  the  plating  department, 
that  was  where  the  most  of  the  employees  passed 
to  and  from  the  cafeteria  and  various  places; 
wasn't  it?  A.     That  is  right. 

Q.  It  was  the  most  accessible  place  for  persons 
to  see  bulletins  on  the  bulletin  board? 

A.     Yes. 

Q.  These  postings  of  names  that  occurred  with 
respect  to  the  election  of  officers  and  also  the  elec- 
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tioii  of  directors   [.'>:>-!]   were   I'l-oin  tliat  list? 

A.     Yes. 

Q.  Now,  that  posting"  all  occurred,  did  it  not, 
before  tlie  clinnse  of  name  to  C.E.A. ? 

A.  Yes,  sir.  That  was  when  the  Recreation 
Association  was  first  organized. 

Q.  That  is  what  I  mean.  That  is  the  only  time 
the  postings  occurred  on  there  with  respect  to  tlie 
elections  \'ou  luuc  been  talking  about? 

A.     That  was  the  only  election  held. 

Q.  You  say  it  was  the  only  election.  You  mean 
when  the  name  was  changed  the  same  officers  and 
board  of  directors  just  continued  on? 

A.  Some  of  them  did,  and  we  appointed  new 
ones  when  some  of  them  resigned. 

Q.  I  am  speaking  about  where  you  spoke  a  little 
while  ago  about  these  names  being  set  up  on  a  list, 
and  they  voted  for  some.  Y^ou  virtually  had  a  pri- 
mary and  then  a  run-off;  isn't  that  correct? 

A.     That  is  correct. 

Q.  That  is  the  election  I  speak  about,  where  the 
postings  occurred  on  the  board.  A.     Yes. 

Q.  That  is  where  the  Association's  activities 
were  recreational  in  character;  is  that  right?  [335] 

A.     Yes. 

Q.     'J'his  vote  was  taken  before  April;  wasn't  it? 

A.     Y^es. 

Mr.  Cannon:     That  is  all. 

Redirect  Examination 
Q.     (By  Mr.  Ryan)  :     Mr.  Wiley,  with  reference 
to  the  meetings  that  you  attended  as  a  director  of 
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til  is   so-called   Recreation  Association,   you   say   at 
one  of  those  meetings  these  directors  voted  to  change 
the  name  from  Recreation  Association  to  Cannon 
Employees'  Association? 

A.  Yes,  sir,  that  was  the  last  meeting  we  had 
that  I  participated  in. 

Q.     That  you  attended?  A.     Yes. 

Q.  And  it  was  a  vot(^  taken  by  the  directors  of 
the  Recreation  Association  that  changed  the  name 
over  from  Recreation  Association  to  Cannon  Em- 
ployees' Association;  is  that  I'ight ? 

A.     That  is  right, 

Q.     After  that  you  resigned;  is  that  right? 

A.     Yes. 

Q.     Did  any  of  the  others  resign? 

A.  I  believe  Harry  Dean  did,  but  I  wouldn't 
swear  to  it. 

Q.     Ned  Mandella  continued  on? 

A.     As  president. 

Q.  He  was  president  of  the  Recreation  Asso- 
ciation when  you  [336]  were  a  director  of  it? 

A.     Yes. 

Q.  After  you  voted  a  change,  to  change  the 
name  over  to  Cannon  Employees'  Association  he 
continued  as  president?  A.     That  is  right. 

Q.     Without  any  further  election ;  is  that  right  ? 

A.     Yes. 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  The  other  directors  of  the 
Recreation  Association,  with  the  exception  of  your- 
self and  possibly  Dean  who  may  possibly  have  re- 
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si.^iicd   too,   accoi-diiio'  to  your  memory,   the   other 
ones  colli iinicd  over  as  directors  of  the  C.E.A.  after 
your  \ot('  to  cliaiige  the  name? 

A.     Yes,  tliey  added  a  few  more  to  it. 

Q.     How  were  they  added,  do  you  know? 

A.     Ned  Mandella  just  appointed  them. 

Q.     To  fill  your  vacancies?  A.     Yes. 

Q.  Xow,  you  also  testified  about  attending  some 
meetings  in  tlic  eaily  stages  there  while  you  were  a 
director  of  the  so-called  Recreation  Club,  in  which 
you  took  part  in  the  preparation  of  the  articles  of 
incorporation;  is  that  right? 

A.     Yes,  sir.  [337] 

Q.  And  you  had  an  attorney  by  the  name  of 
Lewis?  A.     Joseph  Lewis. 

Q.     He  was  in  on  these  meetings  to  assist  you? 

A.     Yes. 

Q.     Who  selected  him  ?  A.     Ned  Mandella. 

Q.     Ned  Mandella?  A.     It  was  his  lawyer. 

Q.     It  was  his  lawyer  ?  A.     Yes. 

Q.     He  brought  him  into  the  meeting;  did  he? 

A.     Yes. 

Q.  When  you  say  he  w^as  his  lawyer,  what  do  you 
mean  by  that? 

A.  Well,  Mandella  had  had  other  business  with 
him. 

Q.     That  was  your  understanding  of  it  ? 

A.    Yes. 

Q.  Did  Lewis  handle  the  legal  details  of  having 
the  organization  incorporated? 

A.     Yes,  he  did. 
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Q.  And  was  there  only  one  incorporation  so  far 
as  you  know  ?  A.     As  far  as  I  know. 

Q.  Now,  did  you  subsequently  receive  the  articles 
of  ineorjjoration  for  your  signature  and  tlie  si^na- 
tui-e  of  the  other  directors  of  this  Recreation  Asso- 
ciation l)efore  they  were  [338]  filed  with  the  Secre- 
tary of  the  State  of  California?  A.     Yes. 

*  *  *  * 

Mr.  Ryan :  I  think  it  is  a  matter  we  can  stipulate 
to,  Mr.  Cannon,  that  they  were  filed  with  the  Secre- 
tary of  State  of  the  State  of  California. 

Mr.  Cannon :  I  assume  they  were.  They  were  filed, 
weren't  they,  Mr.  Wiley? 

The  AVitness:    Yes,  sir. 

Q.  (By  Mr.  Ryan)  :  And  you  signed  the  articles 
of  incorporation ;  did  you  ?  A.     Yes,  sir. 

*  *  *  *  [339] 
Q.     (By  Mr.  Ryan):    Mr.  Wiley,  prior  to  the  first 

Labor  Board  election,  which  Avas  held  in  the  plant — 
we  are  in  agreement,  I  think  it  was  held  on  Septem- 
ber 9,  1941.  Do  you  recall  that  some  loud  speakers 
were  installed  at  the  plant? 

A.  There  were  loud  speakers  placed  on  the  out- 
side of  the  plant,  but  they  were  also  placed  on  the 
inside.  That  was  at  least  two  months  before  the  strike 
was  held. 

Q.     Did  the}"  remain  on  the  outside  of  the  plant? 

A.  They  weren't  put  on  the  outside  of  the  plant 
until  just  lief  ore  the  strike.  They  were  on  the  inside 
two  months  before   [340]  the  strike. 

Q.  Where  w^ere  those  located  that  were  placed 
outside  the  plant?  A.     On  top  of  the  building. 
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Q.     ^riic  top  of  till"  building?  A.     Plant  2. 

Q.  With  respect  to  the  street,  which  side  of  the 
building-  were  they  on?  Were  they  facing  the  street? 

A.  ^Phey  were  facinu'  the  street,  on  the  west  side. 
*  *  *  *  [341] 

Q.  (By  ^Pvial  Examiner  Batten):  There  is  a 
(juestion.  I  notice  I  have  a  note  here.  You  partici- 
pated in  the  conference  in  which  the  board  of  direc- 
tors decided  to  change  the  name?  A.     Yes. 

Q.     Was  Mr.  Lewis  present  at  that  meeting? 

A.     Yes. 

Q.  Would  you  mind  telling  me  the  discussion 
that  was  had  at  the  meeting,  why  the  name  was  to 
be  changed?  What  was  the  purpose  of  it? 

A.     To  keep  out  the  C.I.O. 

Q.  Tell  me  the  discussion  that  took  place  at  the 
meeting.  Who  expressed  that  view?  [344] 

A.  Mandella  and  Spencer  Messick,  he  expressed 
the  same  opinion.  And  we  all  at  that  time  agreed  to 
sign  over  the  name  and  make  it  into  the  C.E.A.,  so 
they  went  ahead  and  did  it. 

Q.  What  do  you  mean  to  change  it  over  into  the 
C.E.A.  ?  What  was  the  difference  in  the  Recreational 
Association  and  the  C.E.A.  ?  What  was  the  difference 
between  them?  A.     It  is  a  company  union. 

Q.  I  am  asking  you  what  the  difference  was  be- 
tween the  Recreational  Association  and  the  C.E.A., 
except  for  the  name  ? 

A.  There  was  a  lot  of  difference.  One  w^as  foi' 
recreation  and  the  other  was  brought  up  to  keep 
(»ut  the  C.I.O. 

Q.     How  was  it  to  keep  out  the  C.I.O.? 
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A.     By  a  union  affiliation. 

Q.  Well,  you  mean  that  you  discussed  there  that 
nii>ht  the  necessity  for  havin.^-  a  labor  organization? 

A.     That  is  right. 

Q.  And  was  it  the  thought  of  the  board  of  direc- 
tors there  that  night,  when  you  organized  the  C.E.A., 
that  you  were  then  laying  the  foundation  for  a  labor 
organization?  A.     Within  the  plant,  yes,  sir. 

Q.     Within  the  plant?  A.     Yes. 

Trial  Examiner  Batten :  T  have  no  further  ques- 
tions. 

Mr.  Cannon :  That  is  the  first  discussion  that  oc- 
curred at  all  at  any  of  these  meetings  about  a  labor 
organization?  [345] 

The  Witness:    That  is  right. 

*  *  ^  * 

Trial  Examiner  Batten:  I  will  ask  the  witness. 
Was  there  any  other  change  made  except  in  name  ? 

The  Witness :    Not  to  my  recall. 

Trial  Examiner  Batten:  Did  you  adopt  any  new 
])y-laws? 

The  Witness:    I  resigned  right  after  that. 

Trial  Examiner  Batten:  Up  to  the  time  you  re- 
signed ? 

The  Witness:    No,  sir. 

Trial  Examiner  Batten:  The  only  change  you 
knoAv  of  u])  to  the  time  you  resigned  was  the  change 
in  \\w  name ;  is  that  right  ? 

The  Witness :    That  is  right. 

*  *  *  *  [346] 


2S4  Xaf i</)i((l  Laltor  B (hit ions  Board  vs. 

CLARENCE  JOSEPH  ARMANT, 

a  witness  called  by  and  on  hclialf  of  tiie  National 
I.alxn-  Relations  IJoaid,  hcini;'  first  duly  sworn,  was 
('xamincd  and  testified  as  follows: 

Direet  Examination 

Q.     (By  Mr.  Ryan):     Will   yon  state  your  full 
name,  please,  Mr.  Armant  i 

A.     ^[y  name  is  Clarence  Joseph  Armant. 

Mr.  Ryan:    I  don't  have  the  complaint  before  me, 
Mr.  Trial  Examiner.  How  is  he  listed? 

Trial  Examiner  Batten:     Clarence  only. 

Mr.  Cannon:    It  can  be  amended,  so  far  as  T  am 
concerned. 

Trial  Examiner  Batten:    It  may  be  amended  then 
to  I'c^ad  as  the  witness  has  indicated. 

Mr.  Cannon :    Yes,  that  is  correct. 

Q.     (By  Mr.  Ryan):    Mr.  Armant,  what  is  your 
address  ?  A.     3818  South  Hill  Street. 

Q.     Were  you  ever  employed  by  the  Cannon  Manu- 
facturing Corporation?  A.     I  was. 

Q.     When  did  you  begin  to  work  for  that  organiza- 
tion?  [350]  A.     I  began  on  May  23,  1941. 

Q,     What  was  your  first  job  with  the  company  ? 

A.     I  was  hired  as  an  assembler. 

Mr.  Cannon:    Assembler? 

The  Witness:    Yes. 

Q.     (By  Mr.  Ryan):     In   the  assembly  depart-j 
ment  ?  A.     Yes. 

Q.     AVho  was  your  foreman? 

A.     (Jlen  McClun-. 

Q.     McClung?  A.     Yes. 
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Q.     About  how  long  did  you  stay  on  that  job? 

A.  I  stayed  on  that  Job  several  weeks;  I  don't 
know. 

Q.     Then  were  you  transferred  to  some  other  job? 

A.  Yes,  I  was  transferred  from  there  into  the 
sand  1)1  ast  department. 

Q.     How  long  did  you  stay  in  that  department  ? 

A.     I  stayed  there  several  months. 

Q.  AVho  were  you  under  there?  Who  was  your 
foreman?  A.     Glen  McClung. 

Q.  Then  were  you  transferred  from  the  sand  blast 
to  some  other  job? 

A.  Yes,  I  was  transferred  from  sand  1)1  ast  to  the 
drill  presses. 

Q.     Who  was  your  foreman  there?  [351] 

A.     Glen  McClung. 

Q.     Was  he  over  all  these  operations? 

A.  He  was  over  this  department,  department  11, 
yes. 

Q.  The  head  of  all  these  operations  you  have 
i-elated?  A.     Yes. 

Q.  From  the  drill  presses  were  you  transferred 
to  some  other  job? 

A.     I  was  transferred  to  a  lathe. 

Q.     How  long  did  you  continue  on  the  lathe? 

A.     I  stayed  there  until  I  was  discharged. 

Q.     When  was  that,  about? 

A.  My  discharge  was  about  the  middle  part  of 
September,  I  think,  around  the  15th,  of  1942. 

Trial  Examiner  Batten:  You  have  the  record 
there.  Was  it  on  the  15th? 

Mr.  Cannon:    I  will  find  out. 
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Ml-.  Wilcox  :    The  first  discharge  was  May  15, 1942. 

The  final  discharuc  was  on  9-15-42. 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Now,  Mr.  Armant,  all  of 
the  time  that  you  were  employed,  was  y(^nr  foreman 
Mr.  MeClung,  Glen  McClung?  [352] 

A.  I  don't  think  he  was,  no.  I  think  he  was  trans- 
ferred on  the  day  shift  the  last  part  of  the  time  I 
worked  there.  I  don't  remember  how  long  he  was 
my  foreman.  I  know  T  had  two  foremen  while  work- 
ing there.  One  was  McChing  and  the  other  one,  I 
don't  recall  his  name. 

Trial  Examiner  Batten :  Was  the  second  foreman 
there  toward  the  end  of  your  emplo}Tnent  ? 

The  Witness:    Yes. 

Q.  (By  Mr.  Ryan)  :  About  how  long  were  you 
under  this  other  foreman  before  your  final  termina- 
tion? A.     I  don't  remember  exactly  how  long. 

Q.     A  matter  of  months  ? 

A.     It  was  a  matter  of  months,  I  think. 

Q.  After  you  began  your  employment  with  the 
company  did  it  come  to  your  attention  there  was  an 
organization  in  the  plant  by  the  name  of  Cannon 
Employees'  Association? 

A.  Yes.  I  was  approached  by  Ned  Mandella,  and 
he  asked  me  to  join  up. 

Q.  About  how  long  had  you  been  working  when 
Ned  Mandella  first  approached  you  about  this  Em- 
ployees '  A  ssociati  on  ? 

A.  Well,  I  had  been  working — T  don't  know  ex-^ 
actly  how  long  I  had  been  working. 

Q.     Approximately,  as  best  you  can  recall. 


Cannon  Manufacturinfj  C(n-p.,  ct  al.  287 

(^I'cstimony  of  Clarence  Joseph  Armant.) 

A.     Several  weeks,  anyway. 

Q.  Where  were  you  on  the  occasion  that  Mandella 
brought  up  [353]  the  subject  of  Cannon  Employees' 
Association  ? 

A.  I  was  working.  I  think  I  was  in  the  sand  l)last 
department  then. 

Q.  A¥as  it  during  your  working  hours  there  at 
the  sand  blast  ?  A.     Yes. 

Q.  Did  Mandella  come  up  to  you  while  you  were 
working?  A.     Yes. 

Q.     Was  he  alone  ?  A.     He  was ;  yes,  he  was. 

Q.     Did  you  have  a  conversation  with  him  ? 

A.     I  told  him — 

Mr.  Cannon:  May  I  have  my  running  objection 
on  the  ground  it  is  hearsay. 

Trial  Examiner  Batten:  Yes.  The  question  is, 
did  you  have  a  conversation  with  him  at  that  time  he 
talked  to  you,  and  did  you  talk  to  him? 

The  Witness :    Yes. 

Q.     (By  Mr.  Ryan) :    What  did  he  say  to  you? 

A.  He  asked  me  to  join  the  Association  that  they 
had  in  the  plant  and  be  with  the  rest  of  the  workers. 
I  told  him  no,  I  had  already  joined  the  C.I.O. 

Q.  Was  it  the  United  Electrical,  Radio  and  Ma- 
chine Workers  you  had  joined  for  the  C.I.O.  ? 

A.     Yes. 

Q.     What  was  the  rest  of  the  conversation,  if  any? 

A.     That  is  all  there  was.  He  walked  away. 

Q.  Do  you  know  whether  he  had  any  cards  with 
him  at  the  time  for  this  Association  ? 

A.     I  didn't  notice  any  cards,  no. 
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Q.  Do  you  know  wlicrc  lie  was  ciuploycd  in  tlic 
})laiit  at  that   ])arti(Milai-  time? 

A.     No,  I  (lid  not  even  know  him. 

Q.     Yon  didn't  know  who  lie  was? 

A.  T  jnst  know  lio  was  MandolLa  and  he  was  at 
tlic  lioad  of  tlic  union,  C.E.A.,  that  they  had  there. 

Q.  That  is  all  tlie  information  you  had  ahout  him 
at  that  time?  A.     Yes. 

Q.  Did  you  know  he  didn't  work  in  your  de])art- 
ment  ? 

A.  Well,  I  didn't  see  him  in  my  department.  T 
was  on  the  niolit  shift,  the  swine  shift,  and  T  hadn't 
seen  him  working'  during  the  time  I  was  working. 
I  took  it  for  granted  he  wasn  't  working  there. 

Q.  Now,  after  that  were  you  approached  by  him 
again  ? 

A.  Well,  T  had  several  meetings  ^^dth  Mandella, 
but  not  in  the  plant. 

Q.     After  that? 

A.     Later  on,  yes.  Later  on,  as  time  went  by. 

Q.     About  the  Association? 

A.     Y"es,  about  the  Association.   [355] 

Q.  Did  he  come  to  you  or  did  you  go  to  him 
about  it  ? 

A.  Well,  he  wanted  me — he  told  me  he  had  some 
charges  against  me  that  several  of  the  workers  in 
the  plant  had  made,  affidavits  against  me  that  I  had 
made  false  statements  a))out  the  C.E.A.  and  he 
wanted  me  to  appeal'  in  answer  to  the  charges. 

Q.  T  sec.  T^efore  we  get  to  that  point,  when  didi 
you  join  the  United  Electrical,  Radio  and  Machine] 
Workers  ? 
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A.  I  joined  it  two  or  three  weeks  after  I  started 
to  work  at  Cannon's. 

Q.  Did  you  wear  any  evidence  on  your  person 
that  you  were  a  ineml)er  of  that  organization  ? 

A.  I  wore  a  badge  at  all  times.  After  T  joined, 
about  two  weeks  later,  I  was  elected  shop  steward 
and  I  wore  my  shop  steward  badge. 

Q.     A  C.I.O.  shop  steward  badge? 

A.     It  was  C.I.O.,  yes. 

Q.     Were  you  elected  at  a  C.I.O.  meeting? 

A.    Yes. 

Q.     Where  was  the  meeting  held? 

A.  Let's  see,  I  don't  recall  whether  the  first  meet- 
ing was  at — we  moved  around.  We  had  three  or  four 
different  meeting  places.  I  just  can't  remember  ex- 
actly where  the  first  one  was. 

Q.  Around  town  here  some  place,  anyway? 
Around  Los  Angeles  ?  [356] 

A.  Yes,  it  was  at  some  place  they  had  rented.  I 
can't  recall  exactly  where. 

Q.     Some  meeting  hall  the  C.I.O.  had  rented? 

A.    Yes. 

Q.    In  Los  Angeles?  A.    Yes. 

Q.  Now,  did  McClung,  your  foreman,  ever  say 
anything  to  you  about  your  C.I.O.  affiliations  ? 

A.    Yes,  he  did  tell  me  once — 

Trial  Examiner  Batten:  Let's  find  out  where 
this  was  and  what  time  it  was. 

Q.  (By  Mr.  Ryan)  :  Approximately  when  was 
that? 

A.     It  was  right  after  the  election  he  told  me  not 
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to  wear  the  badge  any  more.  He  said,  ''The  election 

is  over."  He  says,  ''You  better  join  the  C.E.A." 

And  he  had  a  pencil  and  he  was  knocking  on  the 
steward  badge  I  had  on,  and  he  knocked  it  on  the 
floor  and  I  picked  it  up. 

And  I  told  him  I  joined  it  when  I  thought  it  was 
the  best  time  to  do  so. 

Mr.  Cannon:  May  T  have  an  objection  to  that 
conversation  v^^th  McClung,  too  ? 

Trial  Examiner  Batten:    Yes. 

Q.  (By  Mr.  Ryan)  :  Did  that  conversation  take 
place  in  the  shop?  [357] 

A.     In  the  shop  during  working  time,  yes. 

Q.     During  your  working  time?  A.     Yes. 

Q.  Was  any  one  present,  other  than  you  and 
McClung  at  that  particular  time? 

A.     No,  just  him  and  I. 

Q.  You  were  at  your  working  place,  were  you, 
171  the  shop?  A.     Yes. 

Q.  Now,  after  the  National  Labor  Relations 
Board  election,  which  was  held  on  or  about  Septem- 
ber 9,  1941,  did  you  thereafter  at  any  time  join  the 
C.E.A.? 

A.     Yes,  I  did,  right  after  the  election  I  joined. 

Q.  Was  it  after  the  election  or  after  the  C.E.A. 
contract  with  the  company  that  was  entered  into 
that  you  joined? 

A.     Well,  it  was  sometime  after  the  election, 
don't  remember  how  long,  but  I  know  it  was  afte] 
the  election. 

Q.     Did  you  at  any  time  thereafter,  after  you  did 
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join  the  C.E.A.,  run  for  an  election  as  a  member  of 

the  board  of  directors  of  the  C.E.A.? 

A.    Yes,  I  did. 

Q.     When  was  that,  about? 

A.  That  was  several  months  after  the  first  elec- 
tion. 

Q.  After  the  National  Labor  Relations  Board 
election  ?  A.    Yes. 

Mr.  Cannon:  That  is  after  several  months  after 
September  [358]  9,  1941,  I  assume? 

The  Witness :   Yes. 

Q.  (By  Mr.  Ryan)  :  How  was  the  nomination 
effected,  so  far  as  you  were  concerned  ? 

A.  I  was  nominated,  and  I  would  say  there  were 
about  16  of  us  nominated,  and  myself  and  Floyd 
Cate  got  the  majority  of  the  votes.  And  we  had  a 
run-off  election  between  Floyd  Cate  and  myself. 

Q.  I  see.  Was  there  a  vacancy  on  the  board  at 
the  time  ?  A.    Yes. 

Q.  Can  you  tell  us  how  the  election  was  con- 
ducted? 

A.  Well,  we  had  the  election  in  the  cafeteria  on 
the  plant's  property,  in  the  plant's  cafeteria.  I  did 
not  work  that  day.  I  stayed  at  the  ballot  box  and  I 
counted  the  ballots. 

Trial  Examiner  Batten:  Was  that  the  final  elec- 
tion, the  run-off  election  you  were  telling  us  about, 
or  was  that  the  first  one? 

The  Witness :    That  was  the  run-off  election. 

Q.  (By  Mr.  Ryan)  :  Where  was  the  first  election 
held? 

A.     The  first  election  was  held  in  the  cafeteria,  too. 
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Q.     How  far  apart  were  the  two  elections,  about? 
How  much  time  elapsed  between  the  first  election  and 
th(M'un-off  election?  A.     I  really  don't  know. 

Q.  Could  you  estimate  it,  according  to  your  recol- 
lection? 

Trial  Examiner  Batten:  Was  it  a  week  or  ten 
days  or  two  weeks  or  a  month  ? 

The  Witness:    I  can't.  I  really  don't  know. 

Q.  (By  Mr.  Ryan) :  The  first  election  was  also 
conducted  in  the  cafeteria,  as  I  understand;  is  that 
right?  A.    Yes. 

Q.  How  long  did  the  polls  remain  open?  How 
long  did  the  voting  continue? 

Mr.  Cannon :    You  mean  in  the  final  election  ? 

Q.     (By  Mr.  Ryan) :    On  the  first  election. 

A.     The  first  election  ? 

Q.    Yes. 

A.  I  don't  know.  I  understood  that  every  one 
working  in  the  plant  had  a  chance  to  vote.  There 
were  three  shifts  then.  So  T  reckon  the  ballot  box 
stayed  open  about  eight  or  ten  hours. 

Q.     Did  you  yourself  vote  in  the  first  election? 

A.    Yes. 

Q.    Where  did  you  receive  your  ballot? 

A.     Right  at  the  ballot  box. 

Q.     The  ballot  box  was  located  where? 

A.    In  the  cafeteria. 

Q.     Who  gave  you  the  ballot  ? 

A.  One  of  the  board  of  directors.  T  don 't  remem- 
ber exactly  [360]  who  it  was. 

Q.  Hid  you  take  part  in  the  counting  of  the  first] 
ballots  for  the  first  election?  A.    No,  I  didn't. I 
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Q.  Now,  in  the  run-off  election,  that  was  also 
held  in  the  cafeteria.  A.     Yes. 

Q.  Did  you  receive  your  ballot  in  the  same  way 
for  that  election  % 

A.  A¥ell,  no,  T  just  walked  up  to  the  table  because 
I  Avas  out  there  all  the  time.  And  I  jiist  picked  up  a 
ballot  and  voted  and  dropped  it  in  the  ballot  box; 
that  is  all. 

Q.    Were  the  ballots  there  on  the  table  ? 

A.     They  were  there  all  the  time,  yes. 

Q.  You  just  walked  up  and  picked  one  up  and 
marked  it?  A.     Yes. 

Q.  By  the  way,  were  there  booths  set  up  in  the 
cafeteria  where  you  marked  them  in  secret  ? 

A.     No,  no  booths. 

Q.     Where  did  you  mark  them  ? 

A.  There  were  tables  in  the  cafeteria.  You  would 
sit  down  at  the  table  and  mark  it  and  walk  to  the 
ballot  box  and  drop  it  in. 

Trial  Examiner  Batten:  Was  there  anybody  in 
charge  of  the  ballot  box?  [361] 

The  Witness :  The  board  of  directors,  Ned  Man- 
della,  Andy  Bereznak,  Floyd  Gate  and  myself. 

Q.  (By  Mr.  Ryan) :  Was  Bereznak  a  member 
of  the  board  of  directors  at  that  time? 

A.    Yes. 

Q.  Who  designated  you  as  a  member  of  the  elec- 
tion board  on  that  second  election? 

A.  Nobody  did.  I  just  told  them  I  wanted  to  be 
there,  and  I  was  there;  that  is  all. 

Q.  When  the  polls  closed  and  the  counting  of 
ballots  was  done,  where  was  it  done  ? 
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A.  We  brought  the  ballots  up  to  Mr.  Cannon's 
conference  room  and  counted  them  there. 

Q.     Who  brought  the  ballots  up  there? 

A.     We  were  together. 

Trial  Examiner  Batten:  You  all  went  up  there 
w-ith  the  ballot  box ;  is  that  it? 

The  Witness:    Yes. 

Q.  (By  Mr.  Ryan)  :  What  I  have  reference  to  is 
who  did  go  up  to  count  the  ballots  besides  yourself? 

A.  Myself  and  Mandella,  Bereznak  and  Cate 
were  there,  and  one  or  two  others.  I  don't  remember 
who  they  were. 

Q.     Was  Cate  a  member  of  the  board  of  directors  ? 

A.  He  was  my  opponent  on  the  ])allot.  He  was 
running  for  board  of  directors.  [362] 

Q.  About  what  time  of  day  was  this  you  went  up 
to  count  the  ballots? 

A.  That  was  at  night,  around  11:30  or  12:00 
o'clock  at  night. 

Q.     Your  shift  was  the  swing  shift ;  is  that  right  ? 

A.    Yes. 

Q.  What  were  the  hours  of  your  working  shift 
at  that  particular  time? 

A.  I  think  it  was  from  3 :30  to  somewhere  around 
12 :00. 

Q.     Midnight?  A.     Midnight,  yes. 

Q.  Had  you  been  off  of  your  shift  all  during  the  | 
time  that  the  voting  took  place  ?  A.     T  had,  yes. 

Trial  Examiner  Batten:  How  long  had  you  been 
off?  How  long  was  the  ballot  box  there? 

The  Witness :    Well,  it  had  started  that  noon  and 
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I  was  down  at  the  plant  at  noon  and  stayed  there  until 

they  closed  the  ballot  box  that  night. 

Trial  Examiner  Batten:  You  mean  from  12:00 
o'clock  noon  until  about  11:00  or  12:00  at  night? 

The  Witness:    Approximately  that  time,  yes. 

Q.  (By  Mr.  Ryan) :  This  Floyd  Gate,  I  believe 
you  mentioned,  was  your  opponent? 

A.    Yes,  sir.  [363] 

Q.     Where  did  he  work? 

A.  He  was  an  inspector  in  the  plant.  He  worked 
on  the  day  shift. 

Q.     What  were  the  hours  of  the  day  shift? 

A.     They  worked  from  around  7:30  to  3:30. 

Q.     In  the  afternoon?  A.     Yes. 

Q.  Did  he  work  that  day  during  the  time  that 
the  polls  were  open,  or  did  he  stay  in  there  at  the 
election  voting  place? 

A.  He  had  been  there  and  he  would  come  and 
go.  I  don't  know  if  he  was  working  or  what  he  was 
doing. 

Q.  This  Ned  Mandella,  do  you  know  when  he 
was  working  in  the  plant  regularly,  what  shift  he 
worked  on? 

A.  Well,  when  he  was  working  there  he  worked 
the  day  shift. 

Q.  Was  he  there  present  at  the  voting  all  of  the 
time  you  were? 

A.  He  was  there,  and  then  he  would  go  off  and 
come  back. 

Q.     In  and  out?  A.     Yes. 
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Q.  Now,  also  with  respect  to  Bereznak,  what 
shift  did  he  work? 

A.     He  was  on  the  day  shift  most  of  the  time. 

Q.  I  am  talking  about  the  particular  day  of  this 
election. 

A.     Oh.  I  think  he  was  on  the  day  shift. 

Q.     Was  he  one  of  the  election  committee?  [364] 

A.  He  was  there  watching  the  box,  ballot  box, 
yes. 

Q.     Was  he  there  all  of  the  time  you  were  there  ? 

A.     Yes. 

Q.  Now,  as  a  result  of  that  election  you  went  up 
and  counted  the  ballots.  Did  you  wdn  membership 
on  the  board  of  directors  or  were  you  defeated? 

A.     I  was  defeated.  [365] 

*  *  *  * 

Q.  (By  Mr.  Ryan) :  I  believe  you  stated  that 
the  ballots  of  the  election  for  board  of  directors 
were  counted  in  the  office;  is  that  right? 

A.     In  the  Conference  Room. 

Q.     There  at  the  plant? 

A.     At  the  Cannon  plant,  yes. 

Q.  Were  the  employees  then  notified  as  soon  as 
you  had  finished  counting,  as  to  the  results  of  thoj 
election  ? 

A.  I  don't  know  if  they  were  or  not.  I  left  im-J 
mediately  and  w^ent  home. 

Q.     Now,  Mr.  Armant,  did  you  have  occasion  toj 
have  some  dealings  wdth  an  Army  inspector  by  the 
name  of  Brown  w^hile  you  were  employed  by  the 
company?  A.     Yes,  I  did. 
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Q.     About  when  was  that? 

A.  Well,  that  was  around  the  month  of  June, 
1942,  somewhere  in  the  month  of  June.  [369] 

Mr.  Cannon:     June,  1942? 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan)  :  Was  this  Inspector  Brown 
an  Army  inspector? 

A.    Yes.  He  was  very  friendly  with  me 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Did  he  have  an  office  in 
the  Cannon  plant  at  the  time? 

A.     He  had  an  office  in  the  Cannon  plant,  yes. 

Q.  Sometime  about  the  month  of  June,  1941, 
you  had  a  conversation  with  him ;  did  you  ? 

A.    Let's  see,  1941.  I  think  it  was  in  1942. 

Q.     1942;  I  am  sorry. 

A.  1942,  yes.  He  told  me  that  there  was  some 
rumors  around  the  plant  about  workers  having  to 
pay  $5.00  to  $10.00  for  their  jobs  from  the  Humble 
Brothers  Employment  Office,  and  he  asked  me  if 
there  was  any  truth  to  it. 

I  told  him  yes,  I  had  heard  the  same  thing.  I 
said,  ''In  fact,  I  could  give  you  a  receipt,  photo- 
static copies  of  the  receipts  that  w^orkers  are  being 
sent  down  here  by  [370]  the  employment  office." 

He  said,  "I  would  appreciate  it  if  you  would."  I 
got  two  or  three  photostatic  copies  of  receipts  that 
these  workers  were  paying  for  their  jobs  and  gave 
them  to  him. 

He  says,  "Well,"  he  says,  "the  State  Employ- 
ment sends  people  down  here  and  they  can't  get  a 
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job,"  lie  says,  "but  everybody  it  seems  that  pays 

for  their  jobs  come  out  here  and  go  to  work." 

I  said,  ''Well,  here  it  is."  Just  as  we  handed 
these  receipts  Floyd  Gate  passed  by  and  looked  in 
and  saw  us. 

Trial  Examiner  Batten:     Who? 

The  Witness:  Floyd  Gate,  a  member  of  the 
Board  of  Directors. 

Q.  (By  Mr.  Ryan) :  Of  the  Gannon  Employees 
Association  ?  A.     Yes. 

Mr.  Gannon:     Find  out  who  was  there  with  him. 

Q.  (By  Mr.  Ryan)  :  Who  was  there  with  you 
besides  Mr.  Brown  I 

A.     A  worker  by  the  name  of  Harmon  Fellows. 

Q.     Harmon  Fellows?  A.     Yes. 

Q.  Was  he  active  with  you  in  investigating  this 
matter  of  the  employment?  A.     Yes,  he  was. 

Q.     Was  he  also  a  G.I.O.  man? 

A.     He  w^as  a  G.I.O.  shop  steward.  [371] 

Q.  You  at  that  time  were  active  in  the  G.I.O., 
too?  A,     I  was  a  G.I.O.  shop  steward,  also. 

Q.  Now,  on  the  occasion  when  you  brought  in 
the  receipts,  as  you  have  mentioned  in  your  testi- 
mony, to  Brown,  you  say  Floyd  Gate  saw  you? 

A.     Yes. 

Q.  Gan  you  tell  us  or  not  whether  Ned  Man-j 
dolla  was  involved  in  any  way  v^th  those  receipts? 

A.  Well,  there  was  a  sign  on  the  employment 
receipts  T  had  that  said,  ''Glear  with  Ned  Man- 
del  la,"  and  light  at  the  bottom  of  the  receipt  the] 
had  his  name  signed. 
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Mr.  Cannon:     Do  you  have  one  of  those? 
Q.     (By  Mr.  Brown)  :     By  the  way,  at  that  time 
was  Ned  Mandella  the  president  of  the  Cannon  Em- 
ployees Association?  A.     Yes,  he  was. 

Mr.  Ryan:  Miss  Reporter,  will  you  mark  this 
document  as  Board's  exhibit  next  in  order  for  iden- 
tification, please? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  36,  for  identification.) 

Q.  (By  Mr.  Ryan)  :  I  show  you,  Mr.  Armant, 
what  has  been  marked  as  Board's  Exhibit  36  for 
identification,  and  ask  you  to  tell  us  what  that  is, 
if  you  know. 

A.  This  is  one  from  the  Arnold  Employment 
Agency.  There  were  several  of  the  agencies.  The 
Humble  Brothers  was  one. 

Mr.  Cannon:     Humble  Brothers?  [372] 

The  Witness:  I  think  it  is  Humble  Brothers.  I 
know  there  was  more  than  one  of  the  agencies,  there 
were  several  of  them. 

Q.     (By  Mr.  Ryan)  :     How  did  you  get  them? 

A.  We  asked  the  new  workers  that  were  coming 
in  the  plant  how  they  got  their  jobs.  They  told  us 
through  the  employment  offices.  That  is  how  we 
found  out. 

Q.     Did  they  give  you  the  receipts? 

A.  Some  of  them  gave  us  the  receipts,  yes,  and 
some  of  them  kept  them. 

Q.  Is  this  one  you  got  from  a  new  employee 
there  at  the  plant  (incidating)  ?  A.    Yes. 
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Q.  Did  you  turii  this  document,  Board's  Ex- 
hibit 36,  over  to  Mr.  Brown? 

A.     I  gave  that  to  Mr.  Bro\vn,  yes. 

Mr.  Ryan:  Now,  I  offer  Board's  Exhibit  36  for 
identification,  in  evidence. 

Mr.  Cannon:  I  have  no  objection  except  that  it 
is  hearsay,  in  the  strictest  sense.  I  just  want  to  note 
the  objection  at  this  time.  I  have  no  objection  other- 
wise to  its  going  in. 

Trial  Examiner  Batten:     It  will  be  received. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  36,  for  identification,  was  received 
in  evidence.)  [373] 

Q.  (By  Mr.  Ryan)  :  Mr.  Armant,  after  you  had 
been  seen  going  in  to  talk  to  Mr.  Brown,  or  while 
you  were  in  there  talking  to  Mr.  Brown  turning 
these  receipts  over  to  him,  of  which  Board's  Ex- 
hibit 36  is  an  example,  did  anyone  come  into  the 
office  while  you  were  in  there  with  Mr.  Brown  ? 

A.  AVell,  for  some  reason  Floyd  Cate  saw  us.  I 
don't  remember  exactly  if  lie  came  in  the  office  or 
if  he  passed  by.  As  I  recollect  now,  I  could  be  sure 
he  came  in  the  office  while  we  were  in  there.  That 
is  how  he  happened  to  see  us.  He  either  came  in  the 
office  or  he  ])assed  by,  one  of  the  two.  I  know  it  is 
unusual  to  liavo  two  answers  to  one  question,  but  it 
has  ])een  so  long,  you  know,  and  you  can't  remember 
every  little  incident  that  happened. 

Q.  Then,  Mr.  Armant,  did  you  within  a  few  days 
3'eceive  any  notice  from  the  Cannon  Employees'  As- 
sociation ? 
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A.  Well,  several  days  later,  I  think, — sometime 
after  that — I  received  a  letter  from  the  C.E.A.  stat- 
ing that  due  to  unpleasant  circumstances 

Mr.  Cannon :     Wait  a  minute. 

Q.  (By  Mr.  Ryan):  Wait  a  minute.  All  I 
wanted  was  a  yes  or  no  answer. 

A.    Yes,  T  did. 

Mr.  Ryan :  Will  you  please  mark  this  document 
as  Board's  exhibit  next  in  order  for  the  purpose  of 
identification?  [374] 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  37,  for  identification.) 

Mr.  Ryan:  I  show  Board's  Exhibit  37  for  iden- 
tification to  counsel. 

Miss  Reporter,  will  you  please  mark  this  docu- 
ment as  Board's  exhibit  next  in  order? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  38,  for  identification.) 

Q.  (By  Mr.  Ryan)  :  Now,  Mr.  Armant,  I  show 
you  what  has  been  marked  as  Board's  Exhibit  37 
for  identification,  and  ask  you  to  tell  us  if  you  ever 
saw  it  before  and  how  you  happened  to  see  it? 

A.  This  is  the  letter,  or  copy  of  the  letter  I  re- 
ceived— no,  this  is  the  original  letter  I  received  on 
August  5,  1942 ;  I  received  this  letter. 

Q.  You  received  it  from  Mr.  Ned  Mandella, 
president  of  Cannon  Employees'  Association:  is 
that  right?  A.     Yes. 

Q.     The  letter  is  dated  July  31,  1942. 

A.     Yes.  [375] 
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*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Now,  Mr.  Armant,  I  be- 
lieve you  tc^stified  did  you,  tliat  Mr.  Harmon  Fel- 
lows, another  C.T.O.  shop  steward,  was  also  witli 
you  at  the  time  that  you  went  to  Brown's  office. 

A.    Yes,  I  did. 

Q.  Did  he,  to  your  knowledge,  also  receive  a  like 
letter  from  Mr.  Mandella? 

A.     He  said  that  he  received  a  letter,  too. 

Mr.  Ryan:  Will  counsel  stipulate  that  Board's 
Exhibit  38  for  identification  is  a  letter  addressed 
to  Mr.  Harmon  Fellows  from  Ned  Mandella  and 
involves  the  same  matter,  apparently'? 

Mr.  Cannon:  Yes,  I  will  so  stipulate,  without 
waiving  my  objection  to  its  being  hearsay  so  far 
as  the  respondents  are  concerned. 

Mr.  Ryan:  I  offer  Board's  Exhibits  37  and  38 
for  identification  in  evidence. 

Trial  Examiner  Batten :  Do  j^ou  have  any  dui)li- 
cates  of  those? 

Mr.  Ryan:     Not  as  yet.  I  just  got  these  letters. 

Trial  Examiner  Batten:     They  will  be  received. 

(The  documents  heretofore  marked  as 
Board's  Exhibits  Nos.  37  and  38,  for  identifi- 
cation, were  received  in  evidence.)  [376] 

[Printer's  Note:]  Board's  Exhibit  No.  37  is 
set  out  in  full  at  page  691  of  this  printed  Record. 

Q.  (By  Mr.  Ryan):  Mr.  Armant,  I  notice  in 
the  letter  which  you  received,  which  has  been  re- 
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ceived  in  evidence,  that  you  were  asked  to  appear 

on  August  4th,  T  believe,  for  a  hearing. 

A.     Yes. 

Q.  You  say  you  did  not  receive  the  hotter  until 
August  5th,  which  would  be  the  day  after? 

A.     Yes. 

Q.  What  did  you  do  in  connection  with  the  letter 
after  you  received  it  from  the  company? 

A.  As  soon  as  I  received  the  letter  I  immediately 
called  Mr.  Ned  Mandella  and  asked  him  why  did 
he  ask  me  to  report  due  to  unpleasant  circum- 
stances. 

I  said,  ^'What  unpleasant  circumstances  have 
arisen?" 

He  said,  "You  will  have  to  come  out  here  and 
find  out." 

I  said,  "I  am  not  too  late,  am  I?" 

He  said,  "You  are  a  day  late."  He  says,  "But 
maybe  we  can  have  you  come  out  a  little  time  later." 

I  said,  "What  do  you  mean  by  a  little  time 
later?" 

He  said,  "You  be  out  here  at  2:00  o'clock  on 
August  7th  and  you  will  find  out." 

Q.  Where  did  you,  Mr.  Armant,  have  this  dis- 
cussion with  Mr.  Mandella  you  have  just  testified 
to?  A.     Over  the  telephone. 

Q.  Over  the  telephone.  Where  were  you  calling 
from? 

A.     The  corner  phone,  the  corner  of  my  house. 

Q.    Where  were  you  calling  Mandella? 

A.     At  the  C.E.A.  office. 
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Q.  Had  you  known  Mandella  quite  well  up  to 
that  time?  A.     Yes. 

Q.     So  you  knew  you  were  talking  to  Mandella? 

A.  I  knew  T  was  talking  to  Mandella;  I  knew 
his  voice. 

Q.  Was  that  conversation  on  the  day  you  re- 
ceived the  letter? 

A.     On  the  5th  of  August,  1942. 

Q.  On  the  7th  of  August  did  you  report  out  at 
the  C.E.A.  office?  A.    I  did. 

Q.     About  what  time  of  day? 

A.     2:00  o'clock. 

Q.     In  the  afternoon?  A.     Yes. 

Q.     Was  anyone  else  there  at  the  time? 

A.  Well,  when  I  first  got  there  Ned  Mandella 
and  Pete  Vitale  and  Mr.  Clark  was  there. 

Q.     Who  was  Mr.  Clark. 

A.     He  was  one  of  the  board  of  directors. 

Q.     Of  the  Camion  Employees'  Association? 

A.     Yes. 

Q.  And  this  Mr.  Vitale,  was  he  also  a  member 
of  the  board  of  directors  of  the  C.E.A.  at  that  time? 

A.  Yes.  I  had  taken  a  friend  of  mine  with 
me.  [378] 

Q.     Who  was  that? 

A.     His  name  was  Joe  Ferns. 

Q.    Was  he  an  employee  of  the  company? 

A.  He  was  an  employee  of  the  company,  yes. 
And  as  soon  as  I  arrived  Mandella  got  on  the  tele- 
phone and  he  called  the  plant  and  he  asked  for 
Mr.  Floyd  Cate  and  Mr.  Andy  Bereznak  and  La- 
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Guerre  Droiiet.  The  three  of  them  were  members 
of  the  ])oards  of  directors,  but  this  LaGuerre  Drouet 
was  the  foreman  of  the  shop;  he  was  a  foreman  in 
the  shop. 

Q.     At  that  time?  A.     At  that  time,  yes. 

Q.  He  called  the  plant.  Do  you  know  what  he 
said?  Were  you  there  listening-  to  the  conversation? 

A.  He  said,  "Armant  is  over  here.  Come  on  over. 
We  are  going  to  start."  He  only  made  one  telephone 
call,  and  the  three  of  them  came  over. 

Q.     Were  they  over  there  within  a  few  minutes? 

A.  I  would  say  in  about  10  minutes  they  came 
over. 

Q.  That  would  be  shortly  after  2:00  o'clock  in 
the  afternoon ;  is  that  right  ? 

Q.  To  your  knowledge  were  they  working  on  the 
day  shift  at  the  time  ? 

A.     I  am  pretty  sure  they  were,  yes. 

Q.    What  time  did  the  day  shift  end  then? 

A.     At  3:30.  [379] 

Q.     3:30  in  the  afternoon?  A.     Yes. 

Q.     This  was  shortly  after  2:00  o'clock,  however? 

A.    Yes. 

Q.  That  this  matter  was  taking  place  that  you 
are  testifying  to?  A.     Yes. 

Q.  After  these  three  directors  came  over  from 
the  plant,  then  what  happened,  if  anything? 

A.  Well,  then  we  were  in  a  private  room  and 
they  closed  the  door  and  Mandella  sit  at  the  desk, 
and  he  started  reading  a  lot  of  papers,  different 
affidavits  he  said  he  had  against  me. 
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Q.  Up  to  that  time,  or  up  to  the  particular 
moment  when  he  started  to  read  these  affidavits 
against  you,  allegedly  against  you,  had  you  re- 
ceived any  notice  from  C.E.A.  as  to  what  you  were 
heing  charged  with,  other  than  that  letter  now  in 
evidence  from  ^fandella? 

A.     Nothing  more  than  that.  No,  I  did  not. 

Q.     Proceed. 

A.  Well,  he  accused  me,  the  first  thing,  of  sign- 
ing up  workers  on  company  time  in  the  company's 
rest  room.  Then  he  accused  me  of  giving  Mr.  Brown 
information  regarding  the  employment  of  the  plant. 

Q.     That  is  Inspector  Brown?  [380] 

A.  Inspector  Brown,  yes.  Then  he  accused  me 
of  belonging  to  the  Communist  party.  And  he  also 
accused  me  of  making  false  statements  against  the 
C.E.A. 

Q.     Did  he  exj^lain  what  those  statements  were? 

A.  Well,  he  didn't  say.  He  just  said  I  made 
false  statements  against  the  C.E.A.  And  he  also  ac- 
cused me  of  signing  up  George  Fish  in  the  C.I.O. 
on  company  time.  George  Fish  was  in  the  Army  at 
the  time,  but  the  time  they  claimed  I  signed  him  up 
in  the  C.I.O.  he  was  on  the  board  of  directors  for 
the  C.E.A.  I  told  them  I  wouldn't  do  anything  like 
that,  sign  up  a  board  of  director  member  on  com- 
pany time. 

I  tried  to  get  time  to  get  my  witnesses  and  all  to- 
gether, but  they  wouldn't  let  me  go  out  and  get  v^t-1 
nesses   or    anything.    They   wouldn't    even   let   me 
answer  the  questions  in  my  own  defense,  before  they 
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all  said,  "Well,  we  will  just  have  to  fire  him,  that  is 

all." 

Trial  Examiner  Batten:  Was  this  foreman  there 
during-  this  proceeding? 

The  Witness:  Yes,  he  was  the  one  that  accused 
me  of  belonging  to  the  Communist  party. 

Mr.  Cannon:     Who? 

The  Witness:  La  Guerre  Drouet.  He  said, 
''Didn't  you  belong  to  the  Communist  party?". 

Mandella  said,  ''Yes,  he  belongs  to  the  Communist 
party." 

Floyd  Cate  says,  "Yes,  he  has  a  membership  card 
on  him  now.  [381]  Let's  search  him  and  we  will  see 
if  he  belonged  to  the  Communist  party." 

What  could  I  do  ?  I  w^as  there  with  my  friend  and 
myself.  They  had  me  outnumbered,  and  I  kept 
quiet. 

Mr.  Cannon:  I  object  to  his  argument  in  the 
matter. 

Trial  Examiner  Batten:  You  tell  us  what  he 
said. 

Mr.  Cannon :  Do  I  understand  my  objection  runs 
to  all  this  testimony  in  the  absence  of  the  company? 

Trial  Examiner  Batten:  Yes.  If  the  foreman 
were  present  I  suppose  you  still  w^ould  object  to  it. 
But  you  may  have  a  continuing  objection. 

Mr.  Cannon :  There  was  no  authorization  for  his 
doing  unlawful  things. 

Q.  (By  Mr.  Ryan)  :  Mr.  Armant,  you  were  told 
that  you  couldn't  bring  any  v^dtnesses  in. 

A.     They  didn't  want  to  leave  this  fellow  stay 
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that  I  liad  brought  over.  I  refused  to  stay  myself 
unless  he  stayed  in.  And  they  finally  decided  to 
leave  him  stay  there  if  he  would  be  quiet. 

Q.     How  long  did  this  ])roceeding  last? 

A.     I  would  say  over  an  hour. 

Q.  Did  anything  else  take  place,  other  than  what 
you  have  related  already,  that  you  can  recall,  this 
reading  of  charges  against  you  and  making  of  state- 
ments such  as  you  have  already  testified  to?  [382] 

A.     That  is  all  that  happened  there. 

Trial  Examiner  Batten:  What  other  part,  if 
any,  did  this  foreman  take  in  this  proceeding?  You 
told  us  some  of  the  things  he  said.  Did  he  take  any 
other  part  in  the  proceeding? 

The  Witness :  Well,  he  was  there.  He  was  on  the 
board  of  directors.  He  had  a  right  to  be  there. 

Trial  Examiner  Batten:  You  mean  he  was  on 
the  board  of  directors? 

The  Witness:    Yes. 

Trial  Examiner  Batten:  You  say  he  was  a  fore- 
man? 

The  Witness:    Yes. 

Trial  Examiner  Batten:  Well,  what  was  he,  a 
foreman  or  a  leadman? 

The  Witness:    He  was  a  janitor  foreman. 

Trial  Examiner  Batten:  You  mean  he  was  a 
foreman  of  all  the  janitors  in  the  plant? 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan) :  Was  there  a  vote  taken 
among  those  directors  there  at  the  conclusion  of 
the  proceeding,  as  to  what  would  happen  to  you? 
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A.  Well,  there  was  no  vote.  They  just  had  told 
nie  I  was  guilty  of  the  charges  and  I  would  be  dis- 
charged. 

Q.  Did  they  tell  you  right  there  in  the  pro- 
ceedings ? 

A.  They  didn't  say  right  then  I  would  be  dis- 
charged, but  [383]  they  said  I  would  be  discharged. 

Q.  Did  they  tell  you  that  there,  that  you  would 
be  discharged? 

A.  Yes.  I  left  and  went  to  work  that  night.  A 
week  or  two  weeks  later  I  was  discharged. 

Trial  Examiner  Batten :  Who  told  you  there  you 
would  be  discharged? 

The  Witness:  The  President,  Mandella,  Ned 
Mandella. 

Q.  (By  Mr.  Ryan) :  Was  this  Harmon  Fellows 
also  called  in  for  a  trial  at  that  time? 

A.     Not  at  the  time  I  was,  he  wasn't  there. 

Q.     Now,  how  long  did  this  proceeding  last? 

A.     Over  an  hour  I  would  say. 

Q.  What  did  you  do  after  it  ended,  did  you 
leave  the  room? 

A.     I  left  then  and  went  to  w^ork. 

Q.    What  time  did  you  report  for  work? 

A.     About  3:30. 

Q.  How  long  did  you  continue  to  work  for  the 
company  after  that,  approximately? 

A.  I  would  say  about  ten  days  or  two  weeks 
after. 

Q.  Will  you  relate  the  circumstances  of  youi 
termination  of  employment? 
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A.  Well,  I  went  to  work  one  afternoon  and  I 
think  it  was  around  the  12th  of  September,  some- 
where there,  around  the  12th  of  September,  1942, 
and  my  card  wasn't  in  the  rack.  [384]  I  didn't 
know  what  to  think,  so  I  immediately  got  on  the 
phone  at  the  plant  and  called  up  the  C.E.A.  I  called 
Mandella.  I  asked  him,  I  told  him  my  card  was  not 
in  the  rack.  I  said,  "What  is  the  matter?" 

He  said,  "Well,  you  are  fired." 

So  after  that  I  got  in  touch  the  next  day  with 
the  C.I.O.  representatives  and  I  told  them  what 
happened.  And  through  the  Federal  Conciliator, 
Mr.  Livingston,  sometime  later  I  was  re-employed. 

Q.  Mr.  Livingston,  the  conciliator  for  the  United 
States  Department  of  Conciliation? 

A.    Yes. 

Q.  He  was  brought  into  the  scene  by  the  C.I.O. ; 
is  that  right?  A.     Yes. 

Q.     Concerning  your  discharge?  A.     Yes. 

Trial  Examiner  Batten:  Well,  when  Mandella 
told  you  you  were  discharged,  did  you  go  to  your 
foreman  ? 

The  Witness:  When  I  got  on  the  telephone  and 
called  him  up? 

Trial  Examiner  Batten:    Yes. 

The  Witness:  No,  I  couldn't  get  in  the  plant. 
I  didn't  have  a  card  or  anything. 

Trial  Examiner  Batten:     Did  you  go  to  the  gate?! 

The  Witness:  Yes,  I  went  to  the  gate.  That  isj 
where  the  cards  were. 
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Trial  Examiner  Batten:  Did  you  talk  to  the 
guard  there  or  the  person  in  charge  of  the  gate? 

The  Witness:  I  called  up  the  C.E.A.  office  there 
and  spoke  to  Mandella,  and  he  told  me  I  was  fired. 

Trial  Examiner  Batten:  Could  you  have  gotten 
into  the  employment  office  without  going  through 
the  gate? 

The  Witness:     Yes,  I  could  have. 

Trial  Examiner  Batten :     Did  you  go  over  there  % 

The  Witness:     No,  I  didn't. 

Q.  (By  Mr.  Ryan)  :  Mr.  Armant,  to  be  clear 
about  this  occasion  when  you  reported  for  work 
and  your  card  was  missing,  where  is  that  rack? 

A.  That  is  just  past  the  guard's  desk,  outside 
of  the  plant. 

Q.     Outside  of  the  plant?  A.     Yes. 

Mr.  Cannon:  The  card  is  inside  the  plant, 
isn't  it? 

The  Witness:  Not  at  that  time  they  weren't. 
They  were  as  you  go  in  through  the  gate,  you  pass 
the  guard  and  right  in  through  the  gate. 

Q.  (By  Mr.  Ryan)  :  This  was  your  time  card 
which  you  punched  at  the  time  clock  you  are  refer- 
ring to  as  your  card,  is  that  right?  [386] 

A.     Yes.  And  I  was  told  I  was  discharged. 

Q.  Was  there  a  rule  that  you  had  to  punch  your 
time  card  before  you  could  walk  into  the  plant, 
before  you  came  in  to  work  at  that  time? 

A.    Yes. 

Q.  So  when  you  saw  j^our  card  missing,  where 
did  you  go  to  make  the  telephone  call? 
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A.     Right  in  the  plant  there. 

Q.     You  did? 

A.     Yes,  they  had  a  telephone  there. 

Q.     You  called  Mandella  at  the  C.E.A.  office ;  did 
you? 

A.     Yes.  I  say  in  the  plant.  I  meant  right  in  the 
cafeteria. 

Q.     There  they  have  a  telephone? 

A.     It   was   just   where   the   cards    were   to   be 
punched,  right  there  they  had  a  telephone  booth. 

Trial  Examiner  Batten:    Was  that  a  pay  tele- 
phone ? 

The  Witness:    Yes,  a  pay  telephone. 

Q.     (By  Mr.  Ryan) :     After  you  talked  to  him, 
you  left  the  plant ;  did  you  ?  A.     Yes. 

Q.     After  he  had  instructed  you?  A.     Yes. 

Q.     As  to  what  you  have  testified  to? 

A.     Yes.   [387] 

Q.     What  did  you  do  after  you  left  the  plant  ? 

A.    Well,  I  think  it  was  a  day  after — I  went, 
home  and  the  day  after  I  got  in  touch  with  the 
C.I.O.  and  I  told  them  what  had  hapj^ened. 

Q.     And  the  C.I.O.  brought  in  Conciliator  Liv- 
ingston, as  you  have  testified? 

A.     On  this  case,  yes. 

Q.    Was  a  hearing  held  in  front  of  Mr.  Living-j 
ston  about  it,  do  you  know ;  about  your  discharge  ? 

A.     Well,  I  don't  know  for  sure. 

Q.    You  weren't  present? 

A.    I  wasn't  present,  no.  But  I  was  supposed  to 
return  back  to  work. 
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Q.  You  were  reinstated.  About  how  long  was  it 
after  your  discharge  then  you  were  reinstated,  ap- 
proximately ? 

A.  I  was  reinstated  and  received  $150.00  back 
pay,  so  that 

Trial  Examiner  Batten :  How  much  time  did  you 
lose,  about? 

The  Witness:  Well,  I  would  say  about  two 
weeks,  I  reckon. 

Q.  (By  Mr.  Ryan)  :  And  you  returned  to  your 
job  then,  and  did  you  get  your  back  pay? 

A.     I  received  my  back  pay,  yes. 

Q.  Now,  do  you  remember  the  date  of  your  re- 
turn to  work,  approximate  date? 

A.    Around  the  12th  of  September,  1942.  [388] 

Q.  Now,  so  that  the  record  won't  be  confused, 
Mr.  Armant,  you  stated  you  thought  you  were  dis- 
charged about  the  12th  of  September.  If  you  re- 
turned about  the  12th  of  September  it  must  have 
been  before  that  that  you  were  discharged. 

A.  I  am  sure  I  returned  on  the  12th  of  Septem- 
ber, so  I  must  have  been  discharged  about  the  week 
or  two  after  August  the  7th,  1942.  It  must  have 
been  in  the  middle  of  August  or  the  latter  part  of 
August  I  was  discharged.  I  don't  remember  exactly 
the  exact  date. 

Q.  Well,  you  returned  to  work  about  September 
12th  or  13th.  What  shift  did  you  return  to  work  on  ? 

A.     I  returned  on  the  swing  shift. 

Q.  That  is  the  one  you  had  been  working  on. 
before  ?  A.    Yes. 
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Q.  What  dei)artment  were  you  working  in  at 
that  time?  A.     Department  11. 

Q.  After  you  returned  to  Avork  that  day,  did  any 
of  the  other  employees  come  up  to  you  after  you 
liad  i^otten  back  on  the  jo))  and  make  any  state- 
ments to  you? 

A.  Yes,  practically  all  the  employees  in  my  de- 
partment came  up  to  me  and  were  glad  to  see  me 
l)ack,  and  were  shaking  my  hand  and  patting  me 
on  the  back,  and  laughing. 

Q.  Then  about  a  half  an  hour  after  you  had 
been  back,  do  you  recall  seeing  Andy  Bereznak  and 
any  other  member  of  the  l^oard  of  directors  of  the 
C.E.A.  walk  through  your  department?   [389] 

A.  Yes,  Andy  Bereznak  and  Barnett,  I  think  his 
name  was ;  he  was  also  a  board  of  director  member. 

^Ir.  Cannon:     Barnett? 

The  Witness:  Yes.  They  walked  through  my 
department.  T  noticed  them  stopping  and  talking 
to  several  workers,  and  they  went  on  in  to  the 
Assembly  department.  About  10  or  15  minutes  later 
I  saw^  them  pass  through  and  they  had  a  string  of  _ 
people  following  them. 

Q.  (By  Mr.  Ryan)  :  By  people  do  you  refer  to] 
employees  ? 

A.  Yes,  employees  following  them.  And  they] 
went  out  into  the  plant  cafeteria. 

Q.     You  couldn't  see  all  of  that;  could  you? 

A.  AVell,  I  could  see  that,  yes,  where  I  was  at.j 
And  one  of  the  girls  named  Monna  Nye  told  mej 
they  were  having  a  i^roduction  meeting  and  thej 
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were  asked  to  go  out,  but  they  weren't  going  to  go 

out  to  it  but  they  were  going  to  stay  and  work. 

The  next  thing  I  knew  the  day  superintendent, 
Superintendent  Hawkinson,  came  uj)  to  me  and  he 
told  me,  he  says,  "The  workers  in  the  plant  here 
are  out  on  strike,  and  the  best  thing  for  you  to  do 
is  go  home  if  you  want  to  cooperate  with  winning 
the  war  and  you  are  all  out  for  production,  like 
you  claim  to  be." 

Q.     Did  he  explain  why  they  were  striking? 

A.  Yes,  because  I  had  returned  to  work  and 
they  were  [390]  strictly  against  me  working  in  the 
plant. 

So  I  told  him,  I  says,  "That  is  not  true."  I  says, 
"Those  workers  are  not  out  there  on  strike,"  I  says, 
"they  are  having  a  production  meeting." 

So  he  says,  "Oh,  no,  it  is  a  strike." 

I  says,  "I  will  tell  you  what  I  will  do.  Give  me 
a  chance  to  go  out  and  talk  to  the  workers,  and  I 
guarantee  you  every  one  of  them  will  be  back  in 
here  working;  there  is  no  strike." 

Q.  Where  were  these  employees  supposedly  on 
strike  ? 

A.  Out  in  the  plant  cafeteria.  "Oh,  no,"  he  says, 
"I  can't  let  you  do  that.  You  may  get  in  trou])le." 

I  said,  "No,  I  won't  get  in  any  trouble."  I  said, 
"If  I  get  in  any  trouble  I  will  take  the  responsibil- 
ity. But  as  far  as  my  starting  any  trouble  I  won't 
do  it." 

He  says,  "Well,  I  still  can't  leave  you  go.  The 
best  thing  you  can  do  is  you  had  better  go  home." 
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I  said,  "I  am  not  going  home.  I  am  going  to  keep 
working."  And  T  was  working  all  the  time  I  was 
talking  to  him. 

So  a  little  while  later  he  came  hack  and  he  told 
me  to  come  in  the  office.  He  said,  ''Boh  Cannon  is 
in  there  and  wants  to  talk  to  you." 

So  I  went  in  the  office  and  Bol)  Cannon  said,  he 
says,  "Well,  the  workers  are  on  strike.  They  don't 
want  you  to  work  in  the  plant."  He  says,  "You 
better  go  home."  [391] 

I  says,  "Listen,  Bob  Cannon,  those  workers  aren't 
out  there  on  strike.  You  know  as  well  as  I  do  they 
are  not.  Give  me  a  chance  to  prove  they  are  out 
there  on  a  production  meeting.  And  give  me  a 
chance  to  talk  to  them  and  they  will  be  back  to 
work." 

He  said,  "Listen,  I  am  not  going  to  tell  you  once 
more  to  get  out  of  here.  If  you  don't  get  out  of 
here  I  will  have  you  thrown  out."  And  that  is  when 
I  decided  to  get  off,  and  I  went  out. 

Q.    You  left  the  plant?  A.     Yes. 

Q.  By  the  way,  at  any  time  there  while  Hawkin- 
son  was  talking  to  you,  or  while  you  were  talking  to 
Bob  Cannon,  did  the  night  superintendent  RoUieJ 
Thompson  come  on  the  scene? 

A.  Yes.  He  also  came  on  the  scene,  but  Harmon! 
Fellows — he  told  Harmon  Fellows  the  same  thing,] 
that  the  workers  were  out  on  a  strike. 

Mr.  Camion:     You  weren't  there  when  he  tol( 
Fellows  that;  were  you? 

The  Witness:    Yes,  I  was.  I  was  there  when  he] 
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told  him  that,  right  in  the  superintendent's  office. 

Trial  Examiner  Batten:     In  youi'  presence? 

The  Witness:     In  my  presence,  yes. 

Q.  (By  Mr.  Ryan:)  Did  Thompson  say  any- 
thing else? 

A.  Well,  they  both  were  talking  to  us  about 
leaving  the  [392]  plant,  Hawkinson  and  Thompson. 

Q.  Now,  after  you  left  the  plant,  what  did 
you  do? 

A.  Well,  after  I  left  the  plant  there  I  got  in 
touch  with  the  C.I.O.,  the  United  Electrical,  Radio 
and  Machine  Workers,  and  I  notified  them  what 
had  happened. 

They  got  in  touch  with  Mr.  Livingston,  Federal 
Conciliator,  and  I  was  ordered  to  return  back  to 
the  plant  to  work. 

Q.  Well,  was  a  hearing  held?  Was  an  arbitra- 
tion hearing  held  after  your  discharge? 

A.     When  I  returned  to  the  plant,  yes. 

Q.  How  soon  did  you  return  to  the  plant  after 
you  had  been  ordered  out? 

A.     About  three  days  later. 

Q.     About  three  days  later?  A.     Yes. 

Q.     Who  told  you  to  return  to  the  plant? 

A.  Well,  the  Federal  Conciliator  had  notified 
the  union  that  the  C.I.O.,  that  I  was  supposed  to 
go  back  to  work. 

Q.  You  did  report  for  work  then  three  or  four 
days  after  you  had  been  discharged? 

A.    Yes. 
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Q.  Then  was  an  arbitration  hearing  held  rela- 
tive to  the  matter  of  your  discharge? 

A.     Well,  that  is [393] 

Q.     After  you  got  Imck  to  work? 

A.  Then  T  reported  to  the  ])lant,  T  think  it  was 
on  the  15th,  September  15th  when  I  reported  to  the 
plant.  And  I  was  then  notified  they  were  2:oina-  to 
have  an  arbitration. 

Q.     Right  then?  A.     Right  then. 

Q.  Before  you  ever  got  started  at  your  work; 
is  that  I'ight? 

A.  Yes.  So  I  got  to  the  phone  and  tried  to  get 
in  touch  with  the  lawyei-,  to  see  if  the  thing  was 
going  to  be  conducted  right  and  I  was  going  to  have 
some  chance  to  bring  in  v^tnesses,  you  know. 

Q.     What  lawyer  did  you  get  in  touch  with? 

A.     I  called  Vic  Kaplan. 

Q.     A  C.I.O.  attorney  at  that  time? 

A.  Yes.  And  he  came  down  to  the  plant,  and 
he  talked  to  Mr.  Cannon. 

Q.     Yes.  He  wouldn't  leave  the  lawyer  stay.  He 
told  him  it  wasn't  necessary  for  me  to  be  repre-j 
sented  by  an  attorney. 

Q.     Now,  before  you  get  any  further  with  that, 
when  you  got  to  the  plant  there  on  that  day,  where] 
did  you  report? 

A.     I  reported  to  3209  Humboldt  Street. 

Q.  But  did  you  punch  your  card  to  start  int0| 
work  ?  A.     No. 

Q.  Were  you  met  there  by  someone  who  toldj 
you  what  to  do?  [394] 
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A.  I  was  just  told  to  go  to  the  Humboldt  Street 
entrance  of  the  plant,  that  is  all. 

Q.  You  were  advised  that  the  conciliator  had 
arranged  for  you  to  return  to  the  plant  that  day? 

A.    Yes. 

Q.  Did  you  know  there  was  going  to  be  an  arbi- 
tration hearing  there? 

A.  No,  I  did  not.  If  I  would  have  I  would  have 
had  my  attorney  there. 

Mr.  Cannon:    I  move  to  strike  that  out. 

Trial  Examiner  Batten:  That  may  be  stricken, 
the  last  phrase. 

Q.  (By  Mr.  Ryan)  :  When  you  got  to  the  plant 
that  day,  how  were  you  advised  that  there  was  to 
be  an  arbitration  proceedings  immediately? 

A.  I  went  up  to  the  office  there  and  I  told  the 
girl  that  I  wanted  to  see  if  I  was  supposed  to  come 
back  to  work,  or  something.  I  don't  remember  that 
little  incident.  Anyway,  the  girl  told  me  at  the  desk 
there  that  I  would  have  to  go  upstairs  and  see  Mr. 
Cannon.  So  I  went  up  and  Bob  Cannon  was  there. 
He  said  his  father  was  in  the  cafeteria  eating  a 
sandwich  and  he  would  be  back  in  a  few  minutes; 
they  were  going  to  arbitrate  the  case.  When  I  found 
that  out  I  got  on  the  telephone  right  away  and 
called  up  the  union  and  asked  them  to  send  a  law- 
yer down.  [395] 

Q.  Then  as  you  Avaited  there  who  else  was 
around  there,  if  anyone? 

A.  The  C.E.A.  board  of  directors.  Ned  Mandella, 
Floyd  Cate,  Mr.  Clark;  I  don't  know  his  first  name. 
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And  there   were   one  or  two   others  tliere.   Floyd 

Izsoni  was  there.  He  wasn't  a  board  of  director. 

Q.  Where  were  you  all  waiting?  You  were  wait- 
ing there  for  a  few  minutes,  weren't  you,  while 
Mr.  Cannon  was  in  the  cafeteria  having  coffee? 

A.  The  C.E.A.  was  in  and  out,  the  C.E.A.  rep- 
resentatives were  in  and  out  of  the  conference 
room,  but  w^e  waited  right  on  the  outside,  Fellows 
and  myself. 

Q.     Harmon  Fellows?  A.     Yes. 

Q.     He  had  been  told  to  report  there  also? 

A.    Yes. 

Q.  To  make  the  picture  clear  now,  on  the  day 
that  you  had  been  ordered  out  of  the  plant,  when 
this  supposed  strike  was  taking  place  in  the  cafe- 
teria, Harmon  Fellows  also  left  the  plant  on  that 
day?  A.    He  was  ordered  out,  also. 

Q.     In  your  presence?  A.     Yes. 

Q.  When  you  returned  that  day,  prior  to  this  ar- 
bitration hearing,  Fellows  was  coming  back  with 
you;  is  that  right?  [396]  A.     Yes. 

Q.  You  both  went  up  to  this  arbitration  hear- 
ing room  ?  A.     Yes. 

Q.  Did  Mr.  James  Camion  eventually  come  up 
to  the  conference  room?  A.     Yes,  he  did. 

Q.     Did  the  arbitration  meeting  get  under  way? 

A.     Yes. 

Q.     Who  was  the  arbitrator? 

A.  Well,  Mr.  Cannon  and  Lt.  Conmiander  Pow- 
ell. I  just  called  these  people  off  by  name.  I  don't 
know  any  of  them.  And  Mr.  Bockman. 
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Q.     Do  you  know  who  he  was?  A.     No. 

Q.     Do  you  know  who  he  was  representing  there  % 

A.  I  don't  know.  I  don't  know  who  picked  him 
or  anything. 

Trial  Examiner  Batten:  Did  you  pick  any  of 
these  people? 

The  Witness:     No. 

Trial  Examiner  Batten:  Who  is  this  Lt.  Com- 
mander Powell? 

The  Witness:  Well,  he  had  a  uniform  on.  He 
must  have  been  in  service. 

Mr.  Ryan:  I  might  say  he  was  a  Naval  man 
that  has  to  do  with  production. 

Mr.  Cannon:     Yes.  [397] 

Trial  Examiner  Batten:  Connected  there  with 
the  plant? 

Mr.  Cannon:  Not  connected  with  us.  He  was 
sent  there  by  the  Navy. 

Trial  Examiner  Batten:  The  Navy  has  him  sta- 
tioned there? 

Mr.  James  Camion :    He  said  he  was  an  observer. 

Mr.  Robert  Cannon:  He  is  a  Navy  consultant 
of  the  Navy  material  at  Vernon.  He  was  out  on  the 
Navy  problems,  whenever  they  came  up. 

Trial  Examiner  Batten:  You  say  he  acted  as  an 
arbitrator  ? 

The  Witness:    Yes,  sure. 

Q.  (By  Mr.  Ryan) :  You  sent  for  your  attor- 
ney. Did  he  come  down  to  the  hearing? 

A.    Yes. 

Q.     Did  he  remain  at  the  hearing? 
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A.  He  went  in  and  spoke  to  Mr.  Cannon,  and 
Mr.  Cannon  told  him  he  couldn't  stay. 

Q.     So  he  left  again;  did  he?  A.     Yes. 

Q.     That  was  Mr.  Kaplan,  C.I.O.  attorney? 

A.     Yes,  Mr.  Kaplan. 

Q.  Who  called  the  arbitration  proceeding  to 
order?  A.     Mr.  Cannon. 

Q.  Will  you  tell  us  then  what  happened  after  it 
got  under  way,  what  was  said  and  what  was  done? 

A.     Well,  Mr.  Cannon  said,  "Well,  all  right.  We 
are  ready  to   [398]   start  now.  We  will  take  Mr. 
Fellows  first."  [399] 
*  *  *  * 

Q.  So  you  don't  know  what  was  going  on  in 
there,  of  course,  while  Harmon  Fellows  was  in 
there;  you  weren't  there?  A.     No,  T  was  not. 

Q.  Harmon  Fellows  came  out  and  you  were 
called  in  to  the  arbitration  proceedings? 

A.     I  was  called  in,  yes. 

Q.    Who  called  you  in? 

A.  Mr.  Clark.  He  was  a  board  of  directors.  I 
don't  remember  if  he  stayed  in  the  conference,  at 
least  in  the  arbitration  or  if  he  was  out.  But  he 
seemed  to  always  call  one  of  us  in,  like  that,  notify 
us  to  come  in. 

Q.  You  went  into  the  hearing  room,  Mr.  Armant, 
and  what  happened  after  you  got  in  there? 

A.  Well,  I  was  accused  of  these  charges  that 
the  C.E.A.  claimed  they  had.  They  claimed  they  had 
affidavits  signed  against  me. 
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Trial  Examiner  Batten:  You  mean  the  same 
charges  as  before? 

The  Witness :    Yes. 

Q.  (By  Mr.  Ryan) :  Who  read  these  accusa- 
tions? A.     Mr.  Cannon. 

Q.    James  Connon? 

A.  Yes.  He  accused  me  of  signing  up  workers  on 
company  time.  He  read  papers  he  had  there.  He 
said  they  were  affidavits.  He  said  I  was  smoking 
in  the  rest  room  during  working  hours.  I  can't  get 

the  whole  thing  clear.  [401] 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  As  I  understand  it,  you 
walked  out  of  the  hearing  finally;  is  that  right? 

A.     Yes. 

Q.     Before  it  was  over?  A.     Yes.  [406] 

Q.  Did  you  make  any  statement  before  you 
walked  out? 

A.  I  said,  "If  this  is  the  way  you  are  going  to 
conduct  anything  and  not  give  me  a  chance  to  bring 
any  witnesses  in  or  anything,  I  am  going  to  leave." 
And  I  walked  out. 

Q.     Where  did  you  go? 

A.  Well,  I  immediately  called  one  of  the  orga- 
nizers up  and  told  them  what  had  happened. 

Q.     C.I.O.?  A.    Yes. 

Q.     And  what  did  you  do  then? 

A.  Well,  then  it  was  late  at  night,  it  was  about 
9:00  or  10:00  o'clock,  I  think.  I  went  home  and 
the  next  thing  I  knew  was  the  Union  had  talked 
with  Mr.  Livingston  and  I  was  discharged. 
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Q.     You  were  advised  of  that?  A.     Yes. 

Q.  That  the  so-called  arbitration  ])roceeding-  was 
not  in  your  favor;  is  that  ri^ht  ?  A.     Yes. 

Trial  Examiner  Batten:  The  union  told  you 
that?  Who  did  you  talk  to  at  the  union? 

The  Witness:  Well,  Al  George  was  organizer 
then  for  the  C.I.O.,  and  I  am  pretty  sure  that  is 
wlio  it  was. 

Q.  (By  Mr.  Ryan)  :  Now,  did  Livingston,  Con- 
ciliator Livingston,  come  to  you  personally  after 
that  arbitration  hearing  was  over  [407]  and  talk 
to  you? 

A.     No,  I  think  we  went  to  Livingston's  office. 

Q.  You  say  ''we."  Whom  do  you  have  reference 
to? 

A.  We  had  Al  George  and  myself  and  one  or 
two  others  of  the  organizers  and  some  of  the  w^ork- 
ers  from  the  plant  who  went  down  to  protest,  I 
think  it  was.  And  he  had  told  us  there  wasn't  any- 
thing he  could  do,  that  the  matter  was  all  settled. 

Q.  Now,  thereafter  did  you  or  the  C.T.O.  take 
any  further  action  regarding  your  discharge? 

A.    Yes. 

Q.  First  of  all,  did  you  receive  any  official  notice 
from  the  company  as  to  the  termination? 

A.     No,  no  official  notice. 

Q.  Did  you  receive  any  communication  whatever 
from  the  company  after  that  arbitration  proceed- 
ing, other  than  what  you  got  through  Livingston? 

A.     No,  I  did  not. 
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Q.  Did  you  or  the  C.I.O.  take  any  further  action 
respecting  that  discharge? 

A.     The  C.I.O.  took  further  action. 

Q.  Will  you  tell  us  what  the  nature  of  that 
action  was? 

A.    Well,  they  appealed  the  case  to  the  courts. 

Q.     To  the  California  courts? 

A.  Yes,  the  California  State  court.  Judge  Willis 
was  the  [408]  Judge.  And  the  Judge  ruled  in  my 

favor. 

*  *  *  * 

Q.     (By  Mr.  Ryan)  :     Thereafter  you  worked  for 
the  company  no  more ;  is  that  right  ? 
A.     No  more,  that  is  right. 
Q.     You   haven't   worked   for   them   up   to   this 

time?  A.     That  is  right.  [409] 

*  *  *  * 

Q.  (By  Mr.  Ryan) :  Mr.  Armant,  after  this 
trial  before  Judge  Willis,  did  you  thereafter  within 
a  day  or  so  or  a  few^  days  report  back  to  the  plant 
for  your  job?  A.     Yes,  I  did. 

Q.    Whom  did  you  see  at  the  plant? 

A.  I  went  to  the  personnel  office  and  saw^  Mr. 
Wilcox. 

Q.     Did  you  have  a  conversation  with  him  ? 

A.     I  told  him  that 

Q.     Did  you  have  a  conversation  with  him? 

A.    Yes. 

Q.  Was  anyone  present  other  than  you  and  Mr. 
Wilcox? 

A.     That  is  all,  Mr.  Wilcox  and  myself. 
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Q.     Will  you  tell  us  what  was  said? 

A.  Well,  I  told  him  that  I  was  reinstated,  the 
courts  had  ruled  in  my  favor  and  I  was  ready  to 
go  back  to  work. 

Judge  Willis,  you  are  referring  to  Judge  Wil- 
lis' trial?  A.     Yes,  Judge  Willis. 

Q.     What  did  Mr.  Wilcox  say? 

A.  He  told  me  to  wait  a  while.  He  didn't  give 
me  no  answer  there.  I  waited  about  30  or  45  minutes 
and  he  came  back  and  he  told  me  nothing  doing. 

Q.  Did  he  say  anything  other  than  nothing 
doing  ? 

A.  I  went  there  for  the  job  and  he  said,  ''No, 
nothing  doing."  [410] 

Q.  Did  you  see  anybody  in  connection  with  the 
C.E.A.,  connected  with  the  C.E.A.  about  your  re- 
instatement ? 

A.  I  went  back  to  the  C.E.A.  and  it  was  under- 
stood I  was  a  member  of  the  C.E.A. 

Q.     What  do  you  mean  "it  was  understood?" 

A.  I  told  them  that  I  had  won  the  case  and  I 
was  back  there  in  good  standing.  They  said  yes,  I 
was.  And  I  tried  to  get  them  to  call  the  company 
up  and  put  me  back  to  work,  but  they  wouldn't 
do  it. 

Trial  Examiner  Batten:  You  say  you  were  back 
in  good  standing.  Was  this  action  you  brought  in 
court  for  reinstatement  in  the  C.E.A.? 

The  Witness:  That  is  the  way  the  courts  said, 
that  I  was  a  member  in  good  standing  in  the  C.E.A. 
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Q.  (By  Mr.  Ryan)  :  Had  you  been  paying  your 
dues  in  the  C.E.A.  all  the  time. 

A.    Yes,  I  had  been  paying  my  dues  all  the  time. 

Q.  You  went  back  to  them.  Whom  did  you  talk 
to  at  the  C.E.A.  ? 

A.     Well,  I  talked  to  Andy  Brezenak. 

Q.     Brezenak?  A.     Yes. 

Q.     At  that  time  was  he  an  officer  of  the  C.E.A.  ? 

A.  He  was  a  voted  director,  ])oard  of  directors. 
He  was  one  of  the  officials.  [411] 

Q.     Where  did  you  see  him? 

A.     One  or  tw^o  days  after  the  trial. 

Q.     Where?  A.     In  the  C.E.A.  office. 

Q.     Across  the  street  from  the  Cannon  plant? 

A.     Yes. 

Q.     Was  anyone  present  when  you  talked  to  him  ? 

A.     His  sister  was  there? 

Q.     His  own  sister?  A.     Yes. 

Q.     Was  she  working  for  the  company? 

A.     She  was  working  for  the  C.E.A.  office. 

Q.     Was  she  there  while  you  were  talking  to  him  ? 

A.    Yes,  she  was  there. 

Q.     Bid  she  take  any  part  in  the  conversation? 

A.     No,  I  don't  think  she  did. 

Q.  All  right.  What  did  you  say  to  Brezenak  and 
what  did  he  say  to  you  on  that  occasion? 

A.  I  said,  "The  courts  have  ruled  in  my  favor. 
I  am  a  member  in  good  standing."  I  said,  ''I  am 
ready  to  go  back  to  work." 

He  said,  "Yes,  you  are  a  member  in  good  stand- 
ins-." 
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I  said,  "How  a])out  calling  tlie  company  and  get- 
ting me  my  job  back?" 

"Well,  I  can't  do  that."  So  I  went  over  to  the 
com])any  [412]  myself. 

Q.     That  is  when  you  saw  Wilcox  ?  A.     Yes. 

Q.  After  you  talked  to  Mr.  AVilcox,  as  you  have 
testified,  what  did  you  do  then,  leave  his  office? 

A.    Yes. 

Q.  Have  you  had  any  further  contact  with  the 
company  or  the  C.E.A.  since  then? 

A.     No,  I  haven't. 

Q.  Have  either  the  company  or  the  C.E.A.  noti- 
fied you  at  any  time  since  then  they  would  take  you 
back  to  work?  A.     No  they  haven't. 

Mr.  Ryan:    You  may  cross-examine. 

Cross-Examination 
*  *  *  * 

Q.  Now,  getting  back  to  this  matter  of  the  talk 
you  had  with  Mr.  Wilcox.  That  was  after  you  came 
over  from  the  C.E.A.  office;  wasn't  it? 

A.     Yes.  [417] 

Q.     What  did  you  tell  Mr.  Wilcox,  again  ? 

A.     "I  am  back  for  my  job,"  I  told  him. 

Q.     Tell  me  what  you  told  him? 

A.  I  think  I  said,  "Mr.  Wilcox,  I  won  the  case 
in  court  and  I  am  back  for  my  job." 

Q.     What  else? 

A.     And  I  think  that  is  about  all  I  said. 

Q.    What  did  he  say? 

A.     He  said,  "Wait  a  minute."  Ajid  he  didn't  say 
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yes  or  no.  He  went  off  and  about  45  minutes  later 

he  came  back  and  said,  "No,  nothing  doing." 

Q.     What  did  you  say? 

A.     I  said,  "Well,  all  right."  And  I  walked  out. 

Q.    Was  anything  else  said  by  either  of  you  ? 

A.     That  is  all.  [418] 

*  *  *  * 

Q.  (By  Mr.  Cannon) :  Getting  back  to  this  busi- 
ness about  the  cafeteria,  when  these  people  were 
called  in  there,  you  say  that  something  was  said 
about  a  production  meeting?  A.     Yes. 

Q.  That  was  the  day  you  returned  to  work; 
wasn't  it?  A.    Yes. 

Q.  You  saw  this  group  from  the  assembly  de- 
partment going  in  there?  A.     Yes. 

Q.  And  some  of  the  directors  of  the  C.E.A.  were 
with  them?  A.     Yes. 

Q.  And  then  you  remember  they  went  in  there, 
in  the  cafeteria,  and  remained  how  long,  Mr.  Ar- 
mant;  do  you  know? 

A.     I  would  say  about  one  hour,  maybe  more. 

Q.  All  right.  During  this  one  hour  period  you 
were  up  to  Mr.  Bob  Cannon's  office ;  were  you? 

A.     Did  I  go  up  there? 

Q.     Yes. 

A.     No,  I  wasn't  up  in  Mr.  Bob  Cannon's  office. 

Q.  When  was  it  you  went  up  to  Bob  Cannon's 
office  and  you  say  he  told  you  to  get  out? 

A.     I  was  never  in  Bob  Camion's  office. 

Q.  I  beg  your  pardon.  It  was  while  these  people 
were  in  the  cafeteria  you  talked  with  Bob?  [470] 
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A.     Yes. 

Q.     Where  did  you  have  this  talk  with  him? 

A.     In  the  superintendent's  office. 

Q.    Was  that  Brady's  office? 

A.  There  were  two  superintendents,  a  day  super- 
intendent and  a  night  superintendent.  Hawkinson 
was  day  superintendent  and  Rollie  Thompson  was 
the  other. 

Q.  All  right.  Where  was  this  office  you  had  this 
talk  with  Bob  Cannon? 

A.  I  would  say  it  was  about  75  feet  fi'om  where 
I  was  working. 

Q.     On  the  top  floor? 

A.     It  was  in  Department  11. 

Q.     It  was  in  Department  11?  A.     Yes. 

Q.    Who  was  there  besides  Bob  Cannon  and  you? 

A.  There  was  me,  there  was  Harmon  Fellows, 
Rollie  Thompson,  Hawkinson,  and  Bob  Cannon,  and 
one  or  two  other  people;  I  don't  remember  who 
they  w^ere. 

Q.  Now,  then,  this  was  on  the  top  floor  in  the 
superintendent's  office,  is  that  correct? 

A.     Yes. 

Q.  Now,  at  that  time,  right  at  that  very  time, 
there  was  quite  a  group,  was  there  not,  out  in  the 
cafeteria  holding  this  meeting? 

A.     I  would  say  there  was  about  50  people.  [471] 

Q.  Was  there  a  lot  of  talking  and  shouting  and 
yelling  going  on?  A.     No. 

Q.     Was  it  a  quiet  sort  of  a  meeting? 

A.     I  didn't  hear  anything. 
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Q.     You  didn't  hear  anything?  A.     No. 

Q.     You  wanted  to  go  out  and  make  a  speech? 

A.  I  didn't  want  to  make  a  speech.  T  wanted  to 
go  out  there  and  tell  the  workers  they  were  trying 
to  frame  me,  they  were  claiming  they  were  out 
there  on  strike  and  they  were  telling  them  there 
was  a  production  meeting. 

Q.  Did  you  know  what  was  going  on  out  in  the 
cafeteria  ? 

A.  One  of  the  grls  from  my  department  asked 
one  of  the  girls — and  I,  of  course,  believe  she  was 
approached  by  one  of  the  Board  of  Directors  and 
told  to  come  on  out,  they  were  having  a  production 
meeting. 

Q.  You  say  one  of  the  girls  in  your  department 
told  you  something  about  it.  What  was  that  ? 

A.  She  told  me  they  were  having  a  production 
meeting. 

Q.    All   right.   What   else? 

A.     That  is  all. 

Q.  When  did  you  ever  learn  there  was  anything 
but  a  production  meeting  going  on  out  there? 

A.  When  the  superintendent  came  up  to  me  and 
told  me  there  [472]  was  a  strike. 

Q.     That  is  the  first  you  knew  about  it? 

A.     Yes. 

Q.  There  was  no  noise  out  there  at  all;  is  that 
right  ?  A.     No. 

Q.  No  singing  or  shouting  or  speechmaking 
that  you  heard?  A.     No,  nothing. 

Q.     By  the  way,  how  far  was  this  office  you  were 
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meetino-  in  from  the  cafeteria  where  tlie  50  people 

were  gathered? 

A.    About  a  hundred  feet. 

Q.    About  a  hundred  feet?  A.    Yes. 

Q.  It  was  quite  removed,  you  couldn't  hear  any- 
thing at  all;  is  that  right? 

A.     I  couldn't  hear  anything,  no. 

Q.  Now,  give  me  this  conversation  again  where 
Drouet  was  present  in  the  C.E.A.  offices,  when  you 
were  up  there  for  a  hearing.  Do  you  remember 
that  time?  A.     What  do  you  want  to  know? 

Q.  I  want  you  to  tell  me  what  Mr.  Drouet  said. 
First,  I  want  to  know  who  was  there  besides  Drouet. 

A.  Who  was  there?  Ned  Mandella,  Clark,  Pete 
Vitale  and  Andy  Brezenak.  It  seems  like  I  am  leav- 
ing one  out.  And  this  friend  of  mine  I  had  taken 
over  with  me,  Joe  Ferns.  Did  I  mention  Floyd 
Gate?  [473] 

Q.     You  mentioned  Floyd  Gate,  yes. 

A.    Did  I? 

Q.    Yes. 

A.  Floyd  Gate,  Pete  Vitale,  Andy  Brezenak, 
Ned  Mandella,  and  myself,  and  this  witness  I 
brought  over  with  me. 

Q.    What  did  Drouet  say? 

A.  He  asked  me  if  I  belonged  to  the  Gommunist 
party. 

Q.     He  told  you  you  l^elonged  to  it;  didn't  he? 

A.     He  asked  me  if  I  belonged. 

Q.    All  right.  Go  ahead. 

A.     I  told  him  no.  One  of  the  other  fellows,  I 
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believe  it  was  Vitale  said,  ''Yes,  ho  belongs  to  the 

Communist  party." 

Ned  Mandella  said,  ''Let's  search  him  now.  I  bet 
he  has  got  a  membership  card  on  him  now." 

Q.    What  else? 

A.  Then  I  was  accused  of  signing  up  workers  in 
the  plant  and  giving  Inspector  Brown  these  photo- 
static copies  from  the  employment  office  and  smok- 
ing in  the  rest  room  and  making  false  statements 
against  the  Board  of  Directors.  That  is  about  it, 
I  think. 

Q.  Now,  this  morning  the  hearing  commis- 
sioner asked  you  what  this  foreman  Drouet  had 
said.  A.     Yes. 

Q.     Will  you  repeat  again  what  he  said? 

A.  He  asked  me  if  I  belonged  to  the  Communist 
party.  [474] 

Q.    What  else  did  he  say? 

A.     That  is  about  all. 

Q.     Drouet  is  the  foreman  you  refer  to? 

A.    Yes,  he  was  on  the  Board  of  Directors. 

Q.  He  is  not  the  man  that  made  the  charge  you 
were  a  member  of  the  Communist  party? 

A.     He  asked  me  if  I  was. 

Q.  I  am  asking  you  whether  or  not  Mr.  Drouet 
made  the  charges  that  you  were  a  member  of  the 
Communist  party? 

A.  Well,  I  never  saw  any  charges.  They  just 
told  me  they  had  charges  against  me.  I  couldn't 
swear  there  were  charges. 

Q.     Mr.   Armant,   I   was   under   the   impression 
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that  when  the  hearing  commissioner  asked  you  what 
this  foreman  had  said  you  said  this  morning  he  is 
the  man  that  made  the  charges  against  you  for  be- 
ing a  member  of  the  Communist  party.  Did  you 
make  such  a  statement? 

A.     I  don't  know.  I  don't  believe  I  did. 

Q.  In  any  event,  he  didn't  make  such  a  charge; 
did  he?  A.     I  don't  think  he  did,  no. 

Q.  What  else  did  Drouet,  the  foreman,  say  while 
he  was  there  in  that  hearing? 

A.     You  know  how  the  fellows 

Q.     No,  I  don't. 

A.  "Yes,  he  is  guilty.  Sure".  I  can't  come  out 
and  say  exactly  what  w^ords  he  said  because,  you 
know,  so  much  was  [475]  going  on  I  couldn't  re- 
member every  little  word  that  was  said.  They  all 
had  a  part  in  it,  and  they  all  had  something  to 
say. 

Q.  I  am  interested  in  Drouet.  Did  Drouet  say 
'^Yes,  he  is  guilty?" 

A.  After  the  charges  they  all  agreed  that  I  was 
guilty,  and  I  was  going  to  be  discharged. 

Q.     I  say  did  Mr.  Drouet  say  you  were  guilty? 

A.     Yes,  he  said  I  was  guilty. 

Q.     Of  being  a  member  of  the  Communist  party? 

A.  He  didn't  say  a  member  of  the  Communist 
party.  After  all,  the  charges  were  read  against  me. 
They  said,  "Well,  he  is  guilty."  [476] 


*  *  *  * 
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Redirect  Examination 

Q.  (By  Mr.  Ryan)  :  Mr.  Armant,  in  your  cross- 
examination  you  made  a  statement  to  the  effect,  I 
believe,  that  you  were  elected  shop  steward  for  the 
C.I.O.  shortly  after  you  had  begun  work  for  the 
company  in  1941;  is  that  right?  A.     Yes. 

Q.     Where  did  that  election  take  place? 

A.  Well,  it  was  out  near  the  plant  there  at  a 
hall  that  the  C.I.O.  had  rented. 

Q.     Out  in  that  vicinity  of  Los  Angeles? 

A.     Yes. 

Q.  Now,  in  the  year  1942  and  about  the  month 
of  August  before  your  first  hearing  that  you  have 
testified  about — and  I  am  referring  now  to  that 
hearing  that  took  place  at  the  C.E.A.  office 

A.     Yes. 

Q.     where  Mandella  and  Drouet   and  these 

other  Board  of  Director  people  were  present,  before 
that  or  about  that  time  did  you  make  a  speech  over 
the  radio,  sponsored  by  the  C.I.O.? 

A.     Yes,  I  did. 

Q.  Who  asked  you  to  make  this  speech  on  the 
radio  ? 

A.  Well,  the  organizer  for  the  IT.E.  asked  me  if 
I  would  be  willing  to  get  on  the  radio  and  tell  the 
workers  just  what  was  going  on  in  the  plant;  so 
I  did.  [481] 

Q.  Now,  when  you  refer  to  the  U.E.,  do  you 
have  reference  to  the  United  Electrical,  Radio  and 
Machine  Workers,  C.I.O.  ?  A.    Yes. 

Q.    At  that  time  was  the  U.  E.,  using  your  term, 
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making-  an  effort  to  campaign  and  get  members  in 

the  plant?  A.     Yes,  they  were.   [482] 

*  *  *  * 

Mr.  Ryan:  Will  you  mark  this  document,  Miss 
Reporter,  as  Board's  Exhibit  next  in  order? 

(Thereupon,  the  document  referred  to  was 
marked  as  Board's  Exhibit  No.  39,  for  iden- 
tification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 39,  for  identification,  what  purports  to  be 
^'By-laws  of  Cannon  Employees'  Association."  I 
show  the  document  to  counsel.  I  think  they  are  the 
original  by-laws  of  the  organization,  before  they 

were  amended.  [486] 

*  *  *  * 

Q.  (By  Mr.  Ryan) :  Mr.  Armant,  after  this 
hearing  at  the  C.E.A.  office,  that  is,  the  first  time 
you  had  a  hearing,  and  [495]  that  was  with  the 
Board  of  Directors  of  the  C.E.A.,  that  was  about 
August  7,  1942?  A.     Yes. 

Q.  After  you  left  that  hearing,  or  while  you 
were  still  in  the  hearing  you  were  advised  by  the 
people  gathered  there,  Mandella  and  the  other  di- 
rectors, to  the  effect  that  they  found  you  guilty  of 
these  charges?  A.     Yes. 

Q.  Then  what  did  you  do?  Did  they  say  any- 
thing to  you  about  what  was  going  to  happen  to 
you?  A.     They  told  me  I  would  be  discharged. 

Q.  Then  you  left  the  office  and  returned  to 
work;  did  you?  A.    Yes. 
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Q.  I  believe  you  stated  you  worked  for  them 
for  somc^  few  days  afterward. 

A.     A  few  days  afterward. 

Q.     About  how  long? 

A.  About  ten  days  or  two  weeks,  something  like 
that. 

Q.  Then  how  did  it  come  about  that  you  didn't 
work  any  more  after  that? 

A.  I  came  in  one  afternoon  and  my  card  wasn't 
in  the  rack,  so  I  said,  ''Well,  this  is  it." 

Q.  That  is  when  you  called  Mandella;  is  that 
right  ?  A.     Yes. 

Q.  Did  you  talk  to  anybody  else  that  day  at  the 
plant,  other  [496]  than  Mandella?  You  talked  to 
him  on  the  telephone  ?  A.     Yes. 

Q.  Did  you  talk  to  the  guard  or  did  you  talk 
to  anybody  else? 

A.  I  don't  remember  if  I  did  or  not.  I  don't 
think  I  did. 

Q.  You  received  notice  thereafter  from  the 
C.I.O.  that  the  conciliation  man,  Mr.  Livingston 
had  gotten  you  back  to  work  or  had  left  word  for 
you  to  go  back  to  w^ork;  is  that  right? 

A.     Yes. 

Q.  The  first  day  you  were  back  on  the  job,  why, 
that  was  when  the  so-called  strike  took  place;  is 
that  right?  A.    Yes. 

Q.  Now,  that  evening  after  you  had  left  the 
plant  and  after  this  so-called  strike  had  taken  place, 
and  according  to  your  testimony,  Bob  Cannon  told 
you  to  leave  the  plant ;  is  that  right  ?  A.     Yes. 
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Q.  Then  did  you  go  to  the  C.I.O.  offices  after 
leaving  the  plant  that  night? 

A.     I  got  in  touch  with  the  C.I.O. 

Mr.  Cannon:  I  think  the  whole  matter  has  been 
gone  over. 

Trial  Examiner  Batten:     Yes,  T  think  so. 

Mr.  Ryan :  T  am  trying  to  lay  a  foundation  for 
something  else. 

Would  you  mark  this  document,  please,  as  Board's 
exhibit  [497]  next  in  order? 

(Thereupon,  the  document  referred  to  was 
marked  as  Board's  Exhibit  No.  40,  for  iden- 
tification.) 

Mr.  Ryan:    I  have  had  marked  as  Board's  Ex- 
hibit  40,   for   identification,   a    document    entitled] 
"Keep  Production  Going,"  purportedly  signed  b] 
Clarence  Armant  and  Harman  Fellow.  T  show  it  tol 
counsel. 

Q.     (By  Mr.  Ryan) :     Mr.  Armant,  I  show  you] 
Board's  Exhibit  40,  for  identification,  and  ask  youj 
to  look  at  it  and  tell  us,  after  you  have  looked  at 
it,  what  it  is,  if  you  know? 

A.  This  is  exactly  what  happened  in  the  i)lan1 
the  night  that  the  workers  walked  in  the  cafeteri* 
and  this  so-called  strike  happened.  This  was  a  leaf- 
let put  out  by  the  United  Electrical,  Radio  anc 
Machine  Workers,  signed  by  Fellows  and  myselfJ 
after  stating  just  what  had  happened  in  the  plantj 
This  loafiot  was  immediately  put  out. 


Cannon  Manufacturing  Corp.,  et  al.         339 

(Testimony  of  Clarence  Joseph  Armant.) 

Q.  After  you  left  the  plant  that  night  that  Bob 
Cannon  told  you  to  get  out  of  the  plant 

Mr.  Cannon:  The  testimony  is  not  that  Bob 
Cannon  told  him  to  get  out  of  the  ])lant,  but  told 
him  to  get  out  of  the  office. 

Q.     (By  Mr.  Ryan)  :    What  is  the  testimony? 

A.  The  testimony  is,  *'If  you  don't  get  out  of 
the  plant  I  will  have  you  thrown  out." 

Mr.  Cannon:     That  is  what  he  told  you?  [498] 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan)  :  Now,  after  you  left  the 
plant  on  that  occasion  you  went  to  the  C.I.O.  offices ; 
did  you? 

A.  Well,  that  leaflet  was  either  put  out  that 
night  or  in  the  morning  because  the  next  thing  I 
knew  was  I  got  in  touch  with  the  U.E. 

Q.  Did  you  corrol)orate  with  the  C.I.O.  officials  in 
getting  this  bulletin  out?  A.     I  did. 

Q.  Was  it  distributed  to  the  employees  of  the 
Cannon  Company?  A.     Yes. 

Mr.  Ryan:     I  offer  it  in  evidence  as  Board's  Ex- 
hibit 40,  for  identification.  I  have  a  copy.  [499] 
*  *  *  * 

Recross-Examination 


*  *  *  * 


Q.    Did  you  ever  join  the  C.E.A.? 
A.    Yes. 
Q.    When? 
joined  it. 

Q.     Did  you  join  before  or  after  the  first  election  ? 
A.     I   don't   remember   that,    either.    I   know   I 
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A.     Oil,  I  joined  after  the  election. 

Q.    How  soon  after  the  election? 

A.  I  don't  remember  how  soon  after,  but  I  know 
it  was  after  the  election  I  joined.  [502] 

*  *  *  * 

Q.  This  day  when  the  cafeteria  e^roup  went  into 
the  cafeteria  and  moved  throii2,h  the  shop,  who  was 
it  that  was  goins^  through  the  shop  early  that  morn- 
ing or  that  day*? 

A.  That  afternoon,  I  think  it  was.  It  was  Andy 
Bereznak  and  Barnett.  T  don't  know  his  first 
name. 

Q.     Bereznak  and  Shirl  Barnett?  A.     Yes. 

Q.  They  were  going  through  the  plant,  and  what 
were  they  doing? 

A.     I  saw  them  stop  and  talk  to  the  workers. 

Q.  What  were  they  telling  the  workers;  do  you 
know  ? 

A.  The  way  I  found  it  out  was  they  were  telling 
the  workers  they  were  going  to  have  a  production 
meeting  in  the  cafeteria. 

Q.     Didn't  they  tell  them  it  was  a  strike  meeting? 

A.  I  don't  know  whether  they  told  them  or  not. 
All  I  am  telling  you  is  what  I  found  out  they  said, 
that  it  was  a  production  meeting.  That  is  what  I 
was  told.  What  they  said  I  don't  know.  [505] 

*  *  *  * 

Redirect  Examination 

Q.  (By  Mr.  Ryan)  :  Mr.  Armant,  at  the  time 
that  you  made  that  radio  speech,  you  made  it  for 
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the  C.I.O.,  I  believe,  and  you  stated  an  organizer 

asked  you  to  make  it  ?  A.     Yes. 

Q.  At  that  time  the  C.I.O.  was  in  the  process 
of  carrying  on  a  campaign  to  organize  the  em- 
ployees there?  A.    Yes,  they  were. 

Q.     Were  you  active  with  the  C.I.O.  at  that  time  ? 

A.     I  was  a  C.I.O.  shop  steward  at  that  time. 

Q.    You  were?  A.     Yes.  [511] 

Q.  You  were  that  right  up  to  the  time  you  left 
the  employ  of  the  company  for  the  last  time;  is 
that  right? 

A.  Now,  as  I  recollect,  I  think  this  radio  speech 
was  made  right  before  the  arbitration  or  either 
right  after.  It  was  somewhere  around  in  that  time, 
somewhere  around  September  15th. 

Q.     Were  you  shop  steward  for  the  C.I.O.? 

A.  No,  not  at  that  time.  I  don't  remember  ex- 
actly when  it  was  made.  It  keeps  coming  back  in 
my  mind. 

Q.  I  am  not  asking  you  about  that  now.  I  am 
asking  if  you  were  a  C.I.O.  shop  steward  at  the 
time  you  were  having  these  arbitrations  with 
Cannon  ? 

A.  At  the  arbitration  hearing  was  I  a  shop 
steward  ? 

Q.  Yes.  As  of  that  time  were  you  a  C.I.O.  shop 
steward?  A.    During  the  arbitration? 

Q.     During  that  time. 

A.    Well,  I  don't  think  I  was. 

Q.  When  did  you  stop  being  a  shop  steward 
for  the  C.I.O.? 
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A.     Right  after  the  election. 

Q.     Which  election^  A.     The  first  election. 

Q.  Then  did  you  later  on  ever  become  a  shop 
steward  again  while  you  were  employed  by  the 
company  ?  A.     No. 

Q.  But  did  you  continue  to  be  a  member  of  the  * 
C.T.O.'?  [512]  ') 

A.  Well,  I  had  signed  a  card.  I  wasn't  paying  i 
any  dues  or  anything.  I  had  just  signed  a  card  and  | 
I  had  never  turned  in — told  the  C.I.O.  I  was  not  i 
belonging  to  the  union,  or  anything.  I  guess  they  < 
still  had  the  card  I  signed.  Nobody  was  paying  .^ 
dues,  we  just  signed  cards  and  that  is  all.  ^j 

Q.  The  C.I.O.  was  holding  membership  meetings  >, 
on  occasion;  weren't  they?  \ 

A.     Occasionally,  yes,  they  were.  ^ 

Q.     Did  you  attend  them?  ,f 

A.     I  went  to  some  of  the  meetings,  yes. 

Q.  As  soon  as  you  got  into  these  matters  relative  ; 
to  your  termination  out  there  on  these  arbitration  ' 
hearings,  you  went  to  the  C.I.O.  right  away? 

A.     Yes. 

Q.  You  didn't  sever  your  connection  with  the 
C.I.O.?  A.     No. 

Q.  After  you  left  the  employ  of  the  company 
for  the  last  time,  did  you  thereafter  go  right  to 
work  some  place  else? 

A.  I  went  to  work  for  the  Douglas  Aircraft, 
Santa  Monica.  [513] 
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ELSIE  MONJAR, 
a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Ryan):  Will  you  state  your  full 
name,  please,  Miss  Monjar? 

A.     My  name  is  Elsie  Monjar. 

Q.    What  is  your  address.  Miss  Monjar? 

A.     5943  South  Olive  Street,  in  Los  Ans^eles. 

Q.  Were  you  ever  employed  by  Cannon  Manu- 
facturing Corporation?  A.     Yes,  I  was. 

Q.  When  were  you  first  employed  by  that  orga- 
nization ? 

A.  As  I  remember,  it  was  April  16,  1941,  that 
I  was  first  employed  there. 

Q.     In  what  department  were  you  first  employed  ? 

A.    In  Department  11. 

Q.  Did  that  department  have  any  other  desig- 
nation? [514] 

A.     Yes,  it  was  called  finish  castings. 

Q.     Who  was  your  super\dsor? 

A.  Glen  McClung  was  the  foreman  of  the  de- 
partment. 

Q.  How  long  did  you  continue  in  that  depart- 
ment? 

A.  I  worked  in  that  department  10  months,  as 
I  remember.  I  believe  it  was  in  either  January  or 
February  of  the  following  year  I  transferred  into 
the  assembly  department. 

Q.  How  long  did  you  stay  in  the  assembly  de- 
partment after  your  transfer? 
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A.  I  worked  in  the  asseml)ly  department  from 
that  time  until  I  left  the  employ  of  the  company, 
which  w^as  the  following  October. 

Q.     Of  1942?  A.     Yes. 

Q.  While  you  were  in  the  assembly  department, 
who  was  your  foreman?  A.     Nick  Gervasi. 

*      -jr      *      * 

Q.  (By  Mr.  Ryan) :  Now,  on  or  about  May  20, 
1941,  did  you  have  a  conversation  with  Ned  Man- 
della  at  the  shop?  A.    Yes,  I  did. 

Mr.  Cannon:    You  said  May  20th? 

Mr.  Ryan:     On  or  about  that  date. 

Q.  (By  Mr.  Ryan) :  Miss  Monjar,  w411  you  tell 
us  where  the  [515]  conversation  took  place  and 
wlio  was  present? 

A.  Yes.  It  took  place  in  the  assembly  depart- 
ment, inside  of  the  plant.  There  was  no  one  present, 
as  I  remember,  except  Ned  Mandella  to  wiiom  I 
was  speaking,  and  myself. 

Q.     About  what  time  of  day  was  this? 

A.  It  was  just  before  I  went  on  shift.  The  shift 
changed  at  3:30,  as  I  remember,  w^hich  would  make 
it  about  3:10  in  the  afternoon  I  talked  to  Ned. 

Q.  Your  shift  was  the  one  that  started  in  the 
afternoon,  the  swing  shift;  is  that  right? 

A.     Yes,  I  was  on  the  swing  shift. 

Q.  This  was  a  little  while  before  you  were  due 
to  go  to  work;  is  that  right?  A.     Yes. 

Q.  But  Mandella  at  that  time  was  working  on 
the  day  shift;  was  he?  A.     Yes. 
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Q.  And  you  had  gone  into  the  assembly  depart- 
ment to  talk  to  him?  A.     That  is  ri^ht. 

Q.  You  worked  in  the  assembly  department,  did 
you;  is  that  right? 

A.  No,  at  that  time  I  was  working  in  Depart- 
ment 11  on  the  swing  shift,  while  he  was  working 
in  the  assembly  department  which,  I  believe  was 
Department  No.  3,  on  the  day  shift.  [516] 

Q.  Will  you  relate  the  conversation  that  took 
place  at  that  time  between  you  and  Mandella? 

A.  Yes.  To  the  best  of  my  memory,  I  asked  him 
first  to  tell  me  what  was  the  Cannon  Employees' 
Association,  the  Cannon  Employees  Recreational 
Association,  the  Cannon  Employees  Welfare  Asso- 
ciation. 

His  first  sentence  was  very  oddly  worded.  He 
said,  ''They  are  all  mine.  The  Cannon  Employees 
Association  and  the  Cannon  Employees  Recrea- 
tional Association  are  the  same  thing."  Then  he 
said,  "The  Cannon  Employees  Welfare  Association 
is  mine,  too,  but  the  boss  asked  me  to  leave  that  and 
organize " 

Mr.  Cannon:     I  couldn't  hear. 
(The  answer  was  read.) 

The  Witness:  " Cannon  Employees'  Asso- 
ciation instead." 

Q.  (By  Mr.  Ryan)  :  Now,  go  on  with  the  con- 
versation, if  there  was  more. 

A.  Yes,  there  was  quite  a  bit  more.  I  asked  him 
then  about  the  Welfare  Association,  and  he  told 
me  a  little  bit  about  how  it  had  been  set  up.  He  also 
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said  his  baby  was  the  first  one  to  receive  the  $50.00 
baby  l)oniis.  The  major  part  of  that  conversation 
was  around  the  question  of  bonuses,  which  Mr. 
Cannon  made  a  practice  of  ^ivini^  to  employees 
who  had  new  babies.  He  was  pointing  out  the  fact 
his  child  was  born  at  the  time  of  the  incey)tion  of 
that  policy  and  had  gotten  [517]  the  first  $50.00 
balDy  bonus. 

T  asked  him  again  about  the  Recreational  Associa- 
tion and  the  C.E.A.,  and  whether  or  not  the  C.E.A. 
was  a  union.  He  said  it  wasn't  a  company  union.  It 
was  an  employees'  union. 

I  asked  him  what  its  purpose  was,  why  it  was 
organized  or  what  it  was  set  up  for.  He  said  it  was 
to  keep  out  the  C.I.O.,  so  the  boss  would  never  deal 
with  the  C.I.O.  organization  and  that  he  wouldn't 
talk  to  the  C.I.O.  I  felt  that  if  he  wouldn't  talk  to 
the  C.I.O. 

Mr.  Cannon :  Just  a  minute.  I  move  to  strike  out 
her  declaration  as  to  her  feelings. 

Trial  Examiner  Batten :  Are  you  telling  us  what] 
he  said? 

The  Witness:  As  I  remember  Ned  was  explain- 
ing there  was  not  a  company  union,  it  was  an  em- 
ployees' union  and  that  the  boss  would  not  deal 
with  the  C.I.O.  The  question  came  in  my  mind  then 
as  to  whether  he  would  deal  with  any  other  laborj 
organization. 

Trial  Examiner  Batten:     We  are  not  interested] 
in  what  came  in  your  mind  or  what  you  felt.  You 
tel]  us  what  you  said  and  what  he  said. 
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The  Witness:  All  right.  He  said  that  the  Asso- 
ciation wasn't  really  a  union,  that  its  purpose  was 
to  keep  out  the  C.I.O.  We  discussed  that  generally. 
He  elaborated  on  that  a  little  bit.  And  then  I  asked 
him  how  many  people  were  in  [518]  the  Associa- 
tion. He  said  there  were  approximately  700. 

I  asked  him  then  about  whether  the  Association 
was  well  organized  on  the  swing  shift,  which  of 
course  was  what  I  was  primarily  interested  in.  He 
said,  no,  the  swing  shift — which  I  called  a  trick — 
was  not  particularly  interested  in  the  Association 
and  that  while  he  had  several  girls  in  Department 
11  trying  to  organize  the  Association  they  had 
never  been  particularly  successful. 

Then  he  said,  ''Here,  I  will  let  you  do  something 
for  me.  You  take  these  papers  and  sign  up  people 
in  the  Association." 

I  told  him  I  didn't  feel  I  could  do  that  because 
I  had  never  been  elected  an  officer  of  the  Associa- 
tion, a  Captain,  as  he  called  it.  I  wasn't  even  a 
member  of  the  Association. 

He  said  that  that  would  be  all  right,  that  I 
should  go  ahead  and  talk  to  the  people  next  to  me 
at  work  and  tell  the  girls  if  the  C.I.O.  came  in  they 
would  all  lose  their  jobs,  because  the  boss  would 
never  deal  with  the  C.I.O.  And  if  anybody  tried 
to  stop  me  from  talking  to  the  girls  on  the  job  about 
joining  the  Association  to  tell  them  that  Ned  Man- 
della  had  told  me  to  do  it  and  it  would  be  all  right. 

Then  I  asked  him  about  the  next  meeting  which, 
as   I   remember,   he   said  would   be   the   following 
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Monday.  I  said  I  would  bring  some  of  the  girls 
down  to  that  meeting  if  I  could.  [519]  As  I  remem- 
ber that  was  the  substance  of  the  conversation. 

Q.  Did  I  understand  you  to  say  that  he  sug- 
gested that  you  could  help  him  on  your  shift? 

A.  Yes,  he  told  me  to  take  the  papers.  He  had 
a  sheaf  of  blank  papers  there  and  to  sign  up  the 
girls  in  the  Association.  He  also  told  me  I  wouldn't 
be  working  for  nothing,  because  they  would  take 
me  out  to  a  free  dinner  once  every  two  weeks  to 
repay  me  for  my  efforts  in  attempting  to  sign  the 
girls  up  in  the  C.E.A. 

Q.  What  sort  of  papers  were  these  he  had,  Miss 
Monjar? 

A.  As  I  remember  they  were  blank  sheets  of 
payjer  on  one  side.  On  the  reverse  side  they  were  the 
forms  that  were  filled  out  by  the  workers  in  the 
assembly  department  describing  the  type  of  work 
they  had  done  that  day;  they  were  production  re- 
cords of  individual  employees. 

Q.  They  weren't  membership  cards,  then;  is  that 
right? 

A.  No,  the  membership  cards  were  made  out  by 
Helen  Olsen  who  was  secretary  of  the  Association. 
When  I  turned  back  the  list  of  names  and  the  50 
cents  initiation  fee  that  was  collected  at  the  time 
the  individuals  signed  the  sheet  of  paper  stating^ 
they  wished  to  join  the  Association 

Q.     After  your  conversation  with  Mandella,  didj 
you  engage  in  any  solicitation  for  this  Association?] 

A.    Yes,  I  did. 
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Q.    You  did?  [520]  A.     Yes. 

Q.  How  soon  after  you  talked  to  Mandella 
did  you  become  active  in  the  Association  as  a  soli- 
citor for  membership,  about  how  long? 

A.  I  would  say  it  was  probably  within  the  next 
day  or  two  because  as  clearly  as  I  remember  it  I 
took  the  sheets  at  that  time  and  talked  to  the  girls 
with  whom  I  was  most  friendly  and  signed  some 
of  those  up.  And  then  I  started  talking  to  other 
people  in  my  department  and  on  my  shift  about 
joining  the  Association. 

Q.  Did  you  do  that  during  working  hours,  dur- 
ing your  working  hours? 

A.  I  don't  remember  that  I  did.  I  can  remem- 
ber doing  it  before  working  hours  and  at  lunch 
time,  but  the  only  thing  I  did  on  company  time  in 
relation  to  the  Association,  that  I  can  remember 
clearly,  was  taking  the  money  and  the  signed  sheets 
]:)aek  into  the  assembly  department  and  giving  them 
to  Helen  Olsen  in  exchange  for  membership  cards 
for  the  list  I  had  turned  in  previously.  I  took  the 
cards  from  her  and  returned  them  to  the  people 
that  had  signed  applications. 

Q.  After  you  would  get  these  people  to  sign 
these  sheets,  then  you  would  take  them  and  would 
you  also  collect  the  money  from  these  girls  at  such 
time  ?  A.    Yes. 

Q.    What  were  the  dues  then?  [521] 

A.  The  initiation  fee  was  50  cents.  I  don't  re- 
member ever  having  had  collected  any  dues. 

Q.     Then  after  you  would  get  these  papers  signed 
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and  the  50  cents  from  the  people  that  signed  them, 

you  would  take  them  into  Helen  Olsen.  Who  was 

she? 

A.     Helen  Olsen  was  secretary  of  the  Association. 

Q.  Did  you  ever  on  occasions  take  them  into  her 
during  working  hours? 

A.  It  was  during  her  working  hours.  Tt  wasn't 
during  my  working  hours. 

Q.  On  the  occasion  when  you  would  take  them 
in  to  her  she  would  give  you  some  membership 
cards,  is  that  right,  for  the  Association  in  exchange  ? 

A.  They  were  small  orange  membership  cards 
which  said  "Cannon  Employees  Recreational  Asso- 
ciation" on  them.  It  was  usually  a  couple  of  days 
after  I  turned  in  the  sheet  of  names  that  I  would 
get  the  group  of  applications  or  the  little  orange 
membership  cards  for  the  people  on  the  list  I  had 
turned  in  previously. 

Q.  Miss  Monjar,  I  show  you  Board's  Exhibit  34 
and  ask  you  whether  or  not  the  cards  you  received 
from  Miss  Olsen  were  identical  with  the  card  that 
is  Board's  Exhibit  34. 

A.  Yes,  that  is  correct,  except  at  all  times  I 
don't  remember  Bereznak's  name  being  signed  on 
there.  Of  course,  the  identification  of  the  dues  pay- 
ments on  each  card  would  vary  [522]  with  the  indi- 
vidual, what  month  he  paid  his  dues.  The  card  itself, 
the  form  was  the  one  we  used. 

Q.  Now,  how  long  did  you  continue  to  be  active 
in  signing  up  these  people  for  the  Association,  ap- 
proximately ? 
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A.  I  would  say  it  was  proba})ly  a  period  of 
about  two  and  a  half  months. 

Q.  During  that  time,  Miss  Monjar,  how  many 
times  would  you  estimate  that  you  took  the  signed 
papers  and  some  money  into  Miss  Olsen  while  she 
was  at  work  in  her  department?  How  many  times 
would  you  say  you  went  in  to  see  her  during  that 
two  and  a  half  months? 

A.  That  would  be  difficult  to  say.  I  can  remem- 
ber distinctly  three  different  occasions  that  I  did 
that.  There  were  probably  others,  but  I  don't  re- 
member it.  I  happen  to  remember  those  three  be- 
cause I  can  rem('ml)er  part  of  the  conversations  that 
went  on  during  those  three  times. 

Q.  Can  you  tell  us  the  approximate  times  on 
those  three  occasions'? 

A.  Yes,  one  must  have  been  within  a  week  after 
the  first  time  that  I  talked  to  Ned  Mandella  and 
took  the  sheets  of  paper.  The  next  time  was  prob- 
ably a  few  days  after  that.  And  the  next,  as  I  re- 
member, was  a  couple  of  weeks  later.  I  am  not  too 
sure  of  those  dates,  I  wouldn't  swear  by  them. 

Q.  On  the  tirst  occasion  you  brought  this  ma- 
terial into  her  and  the  money,  was  anyone  present 
when  you  talked  to  her?  [523] 

A.     No,  I  don't  remember  that  anyone  was. 

Q.  Will  you  tell  us  what  the  conversation  was 
then? 

Mr.  Cannon:  May  I  have  an  objection  to  all  this 
as  being  hearsay? 

Trial  Examiner  Batten:    Yes, 
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Mr.  Cannon:     Go  ahead. 

The  Witness :  The  conversation  at  that  time  was 
merely  that  I  said,  "Helen,  here  are  some  sheets 
of  names  and  the  money  I  collected  for  member- 
ship." 

She  took  them  and  said,  "All  right.  I  will  make 
out  the  cards  if  you  will  pick  them  up  next  time 
you  come  in.'' 

That  was  the  substance  of  the  first  conversation. 

The  second  time  I  came  in,  I  had,  I  believe,  a 
few  more  names  and  she  complimented  me  very 
highly  on  the  fact  I  w^as  signing  up  a  considerable 
number  of  people  in  the  Association.  She  said  I 
was  doing  very  good  work  at  that  time. 

The  thii'd  time  I  don't  remember  anything  speci- 
fically, except  she  took  them  and  gave  me  a  list 
of  cards,  I  mean  a  stack  of  cards  for  the  people 
I  had  signed  up  previously. 

Q.  On  these  occasions  you  would  go  into  her 
department  while  she  would  be  working.  By  the 
way,  who  was  her  foreman  at  that  time? 

A.    Nick  Gervasi. 

Q.     Gervasi?  A.     G-e-r-v-a-s-i.  [524] 

Q.  When  you  walked  into  her  department  do 
you  recall  that  Nick  Gervasi  was  ever  there  to  ob- 
serve you  going  in  there? 

A.     Yes,  Nick  was  there  several  times. 

Q.     Did  he  say  anything  to  you? 

A.  No,  he  never  interferred  in  an>^vay  with 
my  speaking  to  either  Helen  or  Ned. 

Q.     Ned  Mandella?  A.     Ned  Mandella,  yes. 
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Q.     Did  he  work  in  that  department,  also? 

A.     Yes. 

Q.  Do  you  know  that  he  knew  that  you  were 
going  in  there? 

Mr.  Cannon:  Just  a  minute.  If  he  saw  her  he 
must  have  known. 

Trial  Examiner  Batten:  Well,  did  you  testify 
he  saw  you  going  in? 

The  Witness:  He  looked  at  me  and  smiled,  so 
I  assume  he  saw  me. 

Q.  (By  Mr.  Ryan) :  Now,  you  continued  to  be 
active  about  two  and  a  half  months,  I  believe.  Did 
you  thereafter  leave  the  Association? 

A.     Yes,  I  joined  the  C.I.O. 

Q.    You  joined  the  C.I.O.  then?  A.    Yes. 

Q.  So  approximately  from  two  and  a  half  to 
three  months  after  you  began  working  for  the  com- 
pany you  joined  the  C.I.O.  [525]  is  that  right? 

A.     Yes,  that  is  correct. 

Q.     That  would  be  about  right  ?  A.     Yes. 

Q.    And  you  resigned  from  the  Association? 

A.  Yes.  There  was  no  formal  resignation.  I 
merely  joined  the  C.I.O.  and  stopped  being  a  mem- 
ber of  the  Association  without  formally  resigning 
from  it. 

Q.  Now,  after  you  joined  the  C.I.O.  did  you 
become  active  in  that  organization? 

A.     Yes,  I  did. 

Q.  Did  you  take  part  in  the  campaign  of  the 
C.I.O.  for  members  among  the  Caiuion  employees 
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prior  to  tlio  first  National  Labor  Relations  Board 

election?  A.     Yes,  I  did. 

Q.  Do  you  recall  that  that  first  election  was  held 
on  or  about  September  9,  1941? 

A.    Yes,  that  is  correct. 

Q.  Now,  about  some  few  days  or  weeks  possibly 
before  that  first  election,  did  you  observe  that  some 
loud  speakers  were  installed  in  the  plant  there? 

A.  Yes,  but  I  believe  it  was  longer  than  a  few 
days.  I  think  it  was  al)out  two  weeks  before  the  elec- 
tion itself. 

Q.     Did  you  see  them  being  installed? 

A.  I  heard  them  after  they  were  installed.  I 
didn't  see  the  [526]  actual  installation. 

Q.  As  part  of  the  C.I.O.  campaign  for  members 
among  the  employees,  did  they  bring  their  sound 
truck  down  to  the  Cannon  plant  on  occasions? 

A.     Yes,  very  frequently. 

Q.  Was  it  always  at  a  regular  time  that  the 
truck  would  appear  there? 

A.  Yes,  it  generally  appeared  half  an  hour  be- 
fore shifts. 

Q.     Before  the  change  of  shifts?  A.     Yes. 

Q.     That  would  be  in  the  afternoon? 

A.     For  my  shift,  yes. 

Q.  By  the  way,  can  you  tell  us  whether  any  oi 
these  loud  speakers  were  installed  outside  th( 
building  ? 

A.     Some  of  them  were  installed  on  the  roof, 
don't  know  whether  there  were  any  at  any  othei 
locations  around  the  outside  of  the  building  or  not. 


Cannon  Manufacturing  Corp.,  et  al.         355 

(Testimony  of  Elsie  Monjar.) 

Q.  Did  you  ever  have  occasion  to  observe  that 
the  C.I.O.  sound  truck  had  come  down  there  to 
broadcast  about  the  change  of  shifts  and  also  ob- 
serve that  at  that  particular  moment  the  volume  of 
music  that  would  be  played  over  these  loud  speakers 
would  be  greatly  magnified? 

Mr.  Cannon:  I  object  to  that  as  being  imma- 
terial. 

Trial  Examiner  Batten :     You  may  tell  us. 

The  Witness:     Yes,  I  did.  [527] 

Q.  (By  Mr.  Ryan)  :  Can  you  tell  us  whether 
or  not  while  the  C.I.O.  sound  truck  was  there  that 
the  volume  would  be  greatly  increased  over  these 
loud  speakers,  the  volume  of  music  that  would  be 
played  in  the  plant? 

A.  Yes,  it  would  be  magnified  so  greatly  it  was 
almost  impossible  to  carry  on  a  conversation  with 
someone  standing  right  next  to  you. 

Q.    Within  the  plant  while  you  were  working? 

A.    Within  the  plant,  yes. 

Q.  Was  it  possible  to  hear  anything  other  than 
the  music? 

Mr.  Cannon:  May  I  have  my  objection  to  all 
this? 

Trial  Examiner  Batten:  Yes,  you  may  have  a 
standing  objection. 

Q.  (By  Mr.  Ryan)  :  Now,  at  any  other  time  of 
the  day  and  at  any  other  time  than  when  the  C.I.O. 
sond  trucks  were  at  the  plant  were  you  affected 
by  this  loud  noise?  Did  you  hear  any  loud  broad- 
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casting  over  these  loud  speakers,  other  than  when 

the  C.I.O.  sound  truck  was  there? 

A.  No,  the  music  played  at  a  reasonal)le  pitch 
except  when  the  C.I.O.  sound  truck  was  standing 
outside  the  gate,  then  it  was  magnified  greatly. 

Q.  When  the  C.I.O.  sound  truck  would  leave 
the  plant,  did  you  notice  the  volume  would  drop 
down  ? 

Trial  Examiner  Batten:  Did  you  notice  when 
the  sound  truck  was  out  there  and  you  were  inside 
the  shop  you  could  [528]  hear  it  if  there  was  no 
interference  ? 

The  Witness:      Yes. 

Trial  Examiner  Batten:  They  had  it  going  as 
loud  as  it  could  go? 

The  Witness:    Yes. 

Trial  Examiner  Batten :  If  you  were  in  the  plan^ 
you  could  hear  it  if  there  were  no  competing  noises  ? 

The  Witness :     Yes. 

Q.  (By  Mr.  Ryan) :  Could  you  hear  it  if  the 
volume  was  not  increased? 

A.  It  would  be  difficult  to  distinguish  talking 
from  the  C.I.O.  sound  truck  over  the  plant  noises. 
It  was  perfectly  clear  outside  the  plant  where  the 
employees  would  congregate  before  going  on  shift. 

Q.  After  the  loud  speakers  were  installed  and! 
the  volume  was  greatly  increased,  at  such  time  asl 
the  C.I.O.  sound  truck  would  appear,  could  youl 
hear  the  sound  truck  and  understand  even  when) 
you  were  out  in  front? 
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A.  No,  because  the  loud  speakers  on  top  of  the 
roof  made  it  extremely  difficult  to  distinguish  the 
noise  coming  from  the  sound  truck  and  the  noise 
coming  from  the  top  of  the  roof. 

Q.  Did  you  notice  shortly  after  the  first  Labor 
Board  election  whether  those  loud  speakers  were 
allowed  to  remain  on  the  roof  of  the  l)uilding  after 
the  first  Labor  Board  election?  [529] 

A.  I  don't  know  whether  they  were  removed  or 
not.  The  tuning  up  of  the  loud  speakers  was  not 
used  after  the  election. 

Q.  Now,  about  a  few  days  before  the  first  Labor 
Board  election  did  you  have  any  occasion  to  ob- 
serve the  foreman,  Mr.  McClung,  of  Department  11, 
in  his  department? 

A.     Yes,  I  saw  him  every  day. 

Q.  A  few  days  before  the  first  Labor  Board 
election  did  you  have  any  occasion  to  observe  him 
in  connection  with  C.E.A.  buttons'? 

A.  Yes.  The  day  before  the  election,  as  I  re- 
member. Glen  McClung  was  wearing  a  C.E.A.  pin. 

Q.     In  the  shop? 

A.     In  the  shop,  on  shift,  yes. 

Q.  And  also  a  day  or  so  before  the  Labor  Board 
election  did  you  have  occasion  to  observe  any  C.E.A. 
literature  in  the  plant  ? 

A.  There  was  some  that  was  left  on  top  of  the 
time  clock  at  the  entrance  to  the  plant.  Employees 
coming  on  shift  were  taking  the  literature  as  they 
punched  their  time  cards. 

Q.     Right  up   there  at  the  time  clock  did  the 
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company  have  any  official  regularly  stationed? 

A.  Yes,  they  had  a  guard  stationed  near  the  time 
clock. 

Q.     Right  at  the  time  clock? 

A.  No,  right  in  front  of  the  time  clock.  He  was 
stationed  close  to  it.  [530] 

Q.  Was  there  a  guard's  desk  located  there  near 
the  time  clock? 

A.  Yes,  there  was  a  guard's  desk  there,  but  not 
right  at  the  time  clock.  There  was  a  guard  usually 
stationed  in  the  long  areaway  where  the  time  cards 
were  stationed. 

Q.     Where  was  the  literature  that  you  saw? 

A.  I  don't  remember  whether  it  was  right  on 
the  time  clock  or  right  on  top  of  the  time  clock. 
It  was  in  close  conjunction  with  the  time  clock, 
however. 

Q.  On  the  day  of  the  election  the  results  of  the 
National  Labor  Relations  Board  election  were  an- 
nounced, is  that  right,  in  the  evening? 

A.  Yes,  the  announcement  was  made  over  the 
loud  speaking  system  at  the  plant  at  about  6:00 
o'clock  the  evening  of  the  election. 

Q.     By  whom  was  it  made,  if  you  know? 

A.     I  don't  know. 

Q.  Then  immediately  thereafter  did  you  have 
occasion  to  hear  Foreman  McClung  make  a  state- 
ment ? 

A.  Yes,  Mr.  McClung  was  standing  about  3  feet 
from  me  talking  with  somebody  else  whom  I  don't 
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remember.    And  he  made  the  statement  very  jubil- 
antly, "Well,  we  won  the  election." 

Just  following  that  time  he  came  aroimd  to  at 
least  me,  and  I  assume  the  others  wearing-  C.I.O. 
steward  pins  or  C.I.O.  [531]  membership  pins — 

Mr.  Cannon:  I  move  to  strike  that  out  about 
her  assumption. 

Trial  Examiner  Batten:     It  may  be  stricken. 

The  Witness:  I  will  say  Mi'.  McClung  came  to 
me  and  ordered  me  to  remove  my  C.I.O.  pin. 

Q.  (By  Mr.  Ryan)  :  You  were  a  C.I.O.  shop 
steward  for  the  C.I.O.? 

A.  Yes,  I  was  a  C.I.O.  shop  steward  for  the 
C.I.O. 

Q.  Did  you  have  it  on  at  the  particular  time  that 
you  have  just  mentioned? 

A.    Yes,  I  wore  it  on  all  occasions  at  the  plant. 

Q.  Were  you  at  your  job  at  the  time?  Were 
you  in  the  plant  at  your  job  working  at  that  time? 

A.  I  was  working  at  my  machine  at  the  time 
when  McClung  came  to  me. 

Q.     Was  he  your  foreman  then? 

A.     Yes,  he  was.  [532] 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Miss  Monjar,  did  you  have 
a  conversation  with  Mr.  Al  George?  First  of  all, 
do  you  know  Al  George?  A.     Yes. 

Q.  Do  you  remember  an  occasion  when  he  came 
to  you  and  had  a  conversation  with  you  relative 
to  some  matters  he  had  previously  been  discussing 
Avith  Johnny  Gibson? 


360  National  Labor  Relations  Board  vs. 

(Testimony  of  Elsie  Monjar.) 

A.     Yes,  I  do  remember  that. 

Q.  AVlieii  was  fliat  particular  time,  as  best  you 
can  recall? 

A.  As  best  I  can  recall  it  was  the  end  of  Febru- 
ary or  the  beginning-  of  March,  1942. 

Mr.  Cannon:     1942? 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan) :  Where  did  the  conversa- 
tion take  place? 

A.  The  conversation  took  place  at  the  entrance 
in  the  plant  just  as  we  were  going  back  after  lunch. 
At  that  time  [538]  I  had  already  transfererd  on  to 
the  day  shift  and  was  working  in  the  assembly 
department. 

Q.     What  time  did  you  say  it  was? 

A.  It  was  right  after  lunch,  just  as  we  were 
going  back  on  shift. 

Q.  Where  were  you  at  the  particular  time  you 
had  the  conversation?  J 

A.  We  were  inside  the  plant,  in  the  hallway  that 
led  to  the  plant  proper. 

Q.  Was  anyone  else  present  when  you  and  Mr. 
George  were  talking? 

A.     No,  I  don't  believe  there  was  anyone  else 

present  at  that  particular  time.  [539] 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Miss  Monjar,  would  you 
relate  the  conversation  with  Mr.  George  on  that 
occasion  ? 

A.     Yes,  Mr.  George  told  me  that  I  was  being 
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framed  by  the  Association  and  I  would  be  fired, 

and  to  watch  my  step  very  carefully. 

Q.  Did  he  tell  you  where  he  had  gotten  that  in- 
formation ? 

A.  I  don't  remember  that  he  did  tell  me  at  that 
time  where  he  got  the  information. 

Q.  Then  within  an  hour  or  so  thereafter,  did  you 
have  occasion  to  be  called  into  the  superintendent's. 
Superintendent  Cromwell's  office?  [542] 

A.  Yes,  I  was  called  by  Pete  Vitale  away  from 
my  job  over  to  a  corner  where  Andy  Bereznak  and 
he  were  waiting.  They  both  accused  me  of  spread- 
ing malicious  rumors  about  the  Association. 

Andy  said,  "Come  on.    We  will  settle  this  right 
now."    They  took  me  to  Mr.  Cromwell's  office  at 
that  time.  [543] 
*  *  *  * 

Q.  (By  Mr.  Ryan) :  Miss  Monjar,  about  how 
long  was  it  after  Al  George  came  to  you  that  this 
Pete  Vitale  came  to  you  ? 

A.    About  twenty  minutes. 

Q.     He  was  a  director  of  the  C.E.A.  at  that  time  ? 

A.    Yes,  he  was. 

Q.     Were  you  at  work  when  Vitale  came  to  you? 

A.    Yes. 

Q.    What  did  he  say  to  you? 

A.  He  said,  "Come  on  over  here.  We  want  to 
talk  to  you  for  a  minute." 

Q.  Was  anyone  present  when  he  said  that  to 
you,  other  than  yourself? 


362  National  Labor  Relations  Board  vs. 

(Testiiiioiiy  of  Elsie  Monjar.) 

A.  He  was  speaking  directly  to  me  at  my  work 
bench. 

Q.  AMicre  did  he  work  at  that  particular  time; 
do  you  know? 

A.  He  was  a  leadman  in  the  department.  He 
moved  around  the  floor. 

Q.     He  was  a  leadman  in  your  department? 

A.     Yes. 

Q.     Was  he  your  leadman?  A.     Yes. 

Q.  Where  did  he  take  you  to?  Did  you  go  with 
him  to  some  spot? 

A.  Yes,  I  went  with  him  about  10  feet  over  to 
the  side  of  the  room  w^here  Aiidy  Bereznak  was 
waiting. 

Q,  What  was  Bereznak 's  business  in  there  at 
that  particular  [546]  time?  Was  he  an  employee 
on  that  shift  ? 

A.  He  was  an  employee  on  that  shift,  but  not 
in  that  department. 

Q.  Where  was  the  department  he  would  norm- 
ally be  working  at,  if  he  was  working  at  his  job? 

A.  He  was  in  the  paint  room,  which  was  ad- 
jacent to  the  assembly  department. 

Q.  Bereznak  was  an  officer,  was  he  not,  of  the 
C.E.A.  at  that  time? 

A.  Yes,  he  was  a  member  of  the  board  of  di- 
rectors. 

Q.  When  you  and  Vitale  and  Bereznak  got  to-i 
gether  there,  was  anyone  else  present? 

A.     Not  at  that  time,  no. 

Q.     Did  you  have  a  conversation? 
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A.     A  very  brief  conversation. 

Q.     Will  you  tell  us  what  was  said  and  by  whom? 

A.  Mr.  Bereznak  asked  me  if  I  had  made  the 
statement  that  the  Association  was  trying  to  frame 
me.  I  told  him  yes,  I  had,  I  had  made  it  to  Cecelia 
Martin. 

At  that  point  he  said,  "Come  on,  we  will  go  settle 
this  thing  now.  We  will  go  in  and  see  Mr.  Crom- 
well." 

Q.  Did  you  and  Bereznak  leave  the  department 
then  and  go  right  into  Cromwell's  office? 

A.  Mr.  Vitale  went  with  us.  The  three  of  us 
went  to  Mr.  Cromwell's  office.  [547] 

Q.  When  you  got  into  Superintendent  Crom- 
well's office,  whom  did  you  find  there,  if  anyone? 

A.  Mr.  Cromwell  was  there  and  his  secretary 
Howard  Jorgensen. 

Q.     Now,  what  was  said  after  you  got  in  there? 

A.  We  came  in  to  Mr.  Cromwell.  He  asked  us 
to  be  seated.  Then  Andy  Bereznak  made  the  state- 
ment I  had  been  circulating  rumors  to  the  effect 
the  Association  was  trying  to  frame  me. 

Mr.  Cromwell  asked  me  if  that  were  true. 

I  said  I  didn't  consider  it  a  rumor,  it  was  a 
reported  statement  that  had  been  made  to  me. 

He  asked  me  who  had  made  the  statement,  and 
I  told  him  Al  George.  He  said,  "We  will  get  Al 
in  here  and  settle  this  thing." 

At  that  point  he  sent  Howard  Jorgensen  for  Al 
George,  who  came  back  within  a  space  of  a  couple 
of  minutes. 
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Q.  After  George  arrived  in  the  office,  will  you 
tell  us  what  was  said  and  what  was  done  and  by 
whom  ? 

A.  Yes.  At  that  time  there  was  Vitale,  Bereznak, 
Mr.  Cromwell,  Howard  Jorgensen  and  Al  George 
and  myself  in  the  office.  Mr.  Cromwell  asked  Al 
whether  he  had  been  circulating  such  a  rumor.  Al 
said  he  had  just  told  me  for  my  own  protection  that 
this  thing  was  being  planned,  and  to  watch  out 
for  it. 

Mr.  Cromwell  asked  him  for  further  details, 
which  Al  [548]  refused  to  give  until  he  was  given 
a  fair  and  open  hearing.  Mr.  Cromewll  became  very 
angry  and  said,  "We  will  have  a  hearing  then  to- 
morrow afternoon."  And  we  broke  up  the  meeting 
in  his  office  at  that  time. 

Q.     The  next  afternoon  did  you  attend  a  hearing  ? 

A.     I  was  there  for  a  portion  of  the  hearing,  yes. 

Q.     Where  did  the  hearing  take  place  ? 

A.  It  took  place  on  the  second  floor  of  the  plant 
in  the  conference  room. 

Q.  What  notice  did  you  receive  the  next  day  to 
attend  the  conference,  or  did  you  receive  any  special 
notice  to  come  up  to  it? 

A.  Yes.  My  foreman  told  me  to  go  upstairs  to 
the  conference  room. 

Q.     Who  was  the  foreman  then? 

A.    Nick  Gervasi. 

Q.     What  did  he  say  to  you  in  that  connection  ? 

A.  I  don't  remember  his  exact  words.  The  sub- 
stance of  it  was,  "You  are  wanted  up  in  the  confer- 
ence room." 


Cannon  Manufacturing  Corp.,  et  al.         365 

(Testimony  of  Elsie  Monjar.) 

Q.     About  what  time  of  day  was  that? 

A.  As  I  remember,  it  was  in  the  afternoon,  pos- 
sibly 2:00  o'clock. 

Q.  You  went  to  the  conference  room  then;  did 
you  ?  A.     Yes,  I  did. 

Q.     When  you  got  there  was  anyone  else  present? 

A.  Yes,  the  room  was  fairly  well  filled  around  the 
big  table,  the  Board  of  Directors  of  the  Association 
were  present.  Mr.  Cromwell  was  there  and  the  attor- 
ney for  the  Association. 

Q.     Pardon? 

A.  Joseph  Lewis,  the  attorney  for  the  Associa- 
tion, was  present. 

Q.  Will  you  name  as  many  of  the  Board  of  Direc- 
tors whose  names  you  know,  as  you  can? 

A.  Yes.  Floyd  Izsom  was  there ;  Fred  Clark  was 
there — 

Q.     Clark? 

A.  Clark — Andy  Bereznak  was  there;  Pete  Vit- 
ale.  I  don't  remember  whether  George  Fish  was 
there  or  not.  Those  are  the  only  ones  I  can  place  in 
relation  around  the  table. 

Q.     Was  Mandella  there? 

A.  I  don't  remember  him  specifically.  He  prob- 
ably was. 

Mr.  Cannon:  I  move  to  strike  it  out,  "probably 
was",  as  being  argumentative. 

Trial  Examiner  Batten:  It  may  be  stricken.  Of 
course,  it  is  obvious  it  doesn't  mean  anjrthing. 

Q.     (By  Mr.  Ryan)  :    The  attorney  for  the  C.E.A. 
was  named  Joe  Lewis;  isn't  that  right? 
A.    Yes,  that  is  right. 
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Q.     Superintendent  Cromwell  was  there,  too  ? 

A.     Yes. 

Q.     Was  his  man  Jorgensen,  his  office  boy,  there? 

A.     I  don't  remember  if  he  was  there. 

Q.     Well,  was  Al  George  there? 

A.  Al  George  came  in  shortly  after  I  was  called 
in. 

Q.  Will  you  tell  us  what  the  first  thing  was  you 
heard  said  when  you  got  there,  and  by  whom? 

A.  Mr.  Lewis  asked  me  to  relate  the  conversation 
that  we  had  had  in  Cromwell's  office  the  day  before. 

I  asked  him  to  clarify  exactly  what  my  position 
was  there  in  relation  to  the  whole  hearing. 

He  said  it  was  merely  a  hearing  to  ascertain  the 
facts  of  whether  anyone  in  the  shop  was  spreading 
false  rumors  about  anybody  else,  and  would  I  relate 
briefly  the  subject  of  the  entire  conversation  I  had 
had  with  Al  George. 

Q.     Did  you?  A.     I  did  so,  yes. 

Q.     What  did  you  say? 

A.  I  told  him  that  I  had  had  a  conversation  with 
Al  George  in  which  Al  told  me  that  the  Association 
was  attempting  to  frame  me,  and  to  watch  my  step. 

Q.  Then  what  was  the  next  thing  that  took  place 
in  the  conference,  if  anything? 

A.  The  next  thing  that  took  place  was  the  ques- 
tioning of  Al  George.  But  I  was  not  there  for  that 
whole  situation.  As  I  recall,  he  asked  for  a  chance 
to  obtain  an  attorney  and  was  informed  he  was  sup- 
posed to  have  made  that  arrangement  [551]  prior 
to  the  hearing. 
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Q.  Was  George  sent  for  during  the  time  you  were 
there  %  A.    Yes. 

Q.     He  did  come  while  you  were  there? 

A.    Yes. 

Q.     Who  sent  for  him  ? 

A.     He  was  there  before  the  hearing  opened. 

Q.     Who  sent  for  him? 

A.     I  don't  remember  who  sent  for  him. 

Q.  Now,  this  Floyd  Izsom  who  was  present  as 
a  Board  of  Director  member,  do  you  know  what  shift 
he  worked  on  ? 

A.  I  know  that  for  a  while  he  was  employed  on 
the  swing  shift.  I  don't  know  whether  he  was  trans- 
ferred onto  the  day  shift  or  not. 

Q.  At  that  time  you  don't  know  what  shift  he 
worked  on?  A.     No,  I  don't  remember. 

Q.  This  Mr.  Clark,  who  is  a  Board  of  Directors 
member,  do  you  know  what  shift  he  worked  on  at 
that  time  ?  A.     I  am  not  sure. 

Q.  Well,  you  left,  as  I  understand,  before  it  was 
over;  is  that  right? 

A.     Yes,  that  is  right.  I  went  back  to  work. 

Q.  Someone  excused  you  and  told  you  to  leave, 
or  did  you  just  suggest  you  leave? 

A.  No.  Mr.  Lewis  told  me  that  was  all  they  would 
need  me  [552]  for. 

Q.     Did  you  return  to  your  job  on  your  shift? 

A.  Yes.  As  T  remember  I  went  back  to  work  on 
the  shift. 

Q.  After  that  did  you  have  any  further  conversa- 
tion with  anybody  representing  the  C.E.A.  or  the 
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company,  relative  to  this  matter  of  false  rumors?        j 

A.     No,  I  don't  remem])er  of  having  done  so.  | 

Q.     Thereafter  was  there  any  change  in  your  job?    \ 

A.     Yes,  I  was  shifted  from  the  main  section  of  j 
the  assembly  department  to  a  more  isolated  section 
where  the  stamping  was  done. 

Q.     AVho  did  the  shifting  of  your  job? 

A.     My  foreman,  Nick  Gervasi. 

Q.  About  how  long  was  it  after  this  Al  George 
matter  that  you  have  testified  to  that  you  were 
shifted? 

A.  I  don't  remember  the  exact  date.  It  was  a 
very  short  period  after  that,  possibly  a  week  or  two. 

Q.  (By  Trial  Examiner  Batten)  :  What  do  you 
mean? 

A.  I  mean  that  the  main  section  of  the  assembly 
department  was  made  up  of  a  series  of  tables 
grouped  together  in  orderly  rows.  The  table  I  was 
shifted  to  was  one  approximately  seven  or  eight  feet 
away  from  the  main  section  of  the  assembly  depart- 
ment and  isolated  behind  a  series  of  boxes. 

Q.     All  in  one  room? 

A.  That  section  of  the  building  is  under  one  roof. 
There  [553]  was  a  division,  which  was  not  a  parti- 
tion to  the  room,  separating  this  section. 

Q.  You  mean  it  was  partitioned,  there  was  a  wall 
separating  it  ? 

A.  It  is  not  a  wall.  It  is  merely  that  some  mater- 
ial was  stacked  there  that  separated  that  section. 

Q.  Were  other  employees  working  back  there  do- 
ing the  same  work  ?  A.     No. 
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Q.     You  mean  you  were  working  there  all  alone  ? 

A.     That  is  right. 

Q.     How  far  were  you  from  the  nearest  employee  ? 

A.  From  the  nearest  employee  working  at  a 
bench  I  was  proba})ly  about  seven  or  eight  feet. 
There  was,  however,  a  spray  cabinet  there  to  which 
employees  came  over  frequently  to  spray  the  cast- 
ings after  they  were  ready  to  be  assembled. 

Q.  The  employees  came  over  there  frequently 
near  you,  so  you  weren't  isolated*? 

A.     I  was  isolated  in  the  sense  I  was  w^orking 
constantly  at  this  table  and  a  number  of  employees 
came  over  and  used  the  spray  table  for  a  minute  or 
a  half  minute,  and  would  go  away. 
*  *  *  *  [554] 

Q.  (By  Mr.  Ryan) :  Miss  Monjar,  about  April, 
1942,  did  you  have  occasion  to  have  a  conversation 
with  your  foreman,  with  Foreman  Gervasi,  about  a 
leave  of  absence  ? 

A.  Yes,  I  requested  a  four  weeks'  leave  of  ab- 
sence for  the  month  of  May. 

Q.  About  when  did  you  have  the  discussion  with 
Mr.  Gervasi  about  that  leave? 

A.     It  was  late  in  April. 

Q.     1942?  A.     1942. 

Q.    Where  did  the  conversation  take  place  ? 

A.     I  told  Mr.  Gervasi  that  it  was  necessary — 

Q.    Where  did  it  take  place  ? 

A.    Where  did  it  take  place? 

Q.    Yes. 
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A.  It  took  place  in  the  assenil)ly  department  at 
the  j)la)it. 

Q.  What  pai'ticular  place  in  tlic  assembly  depart- 
ment ?  [557] 

A.  Tt  took  place  at  Mr.  Gervasi's  desk  on  the 
floor. 

Q.  Was  anyone  present  other  than  3^ou  and  Ger- 
vasi  ?  A.     No,  no  one  else  was  there. 

Q.     Will  you  relate  the  conversation,  i)lease  ? 

A.  Yes.  I  asked  Mr.  Gervasi  for  a  four  weeks' 
leave  of  absence  because  it  was  necessary  to  take 
my  mother  back  to  Cincinnati,  she  was  very  ill.  Mr. 
Gervasi  told  me  that  it  was  unfortunate  that  I  had 
the  connections  I  did  and  had  made  the  record  at 
Cannon  I  had  in  relation  to  union  activities,  because 
it  was  very  hard  for  the  company  to  grant  me  any 
favors  when  I  had  the  attitude  I  did  have. 

He  kept  me  at  his  desk  about  an  hour  pointing  out 
the  error  of  my  ways  to  me  in  relation  to  the  Asso- 
ciation and  the  fact  I  shouldn't  have  come  out  for 
the  C.I.O.  like  I  did. 

Q.     Was  your  leave  finally  granted? 

A.     Yes,  after  about  an  hour's  conversation,  dur- 
ing which   I  was  extremely  upset  because  it  was! 
necessary  for  me  to  make  that  trip  and  it  appeared] 
it  was  going  to  be  impossible. 

Mr.  Cannon :    I  move  to  strike  that  out. 

Trial  Examiner  Batten:    It  may  be  all  stricken. 

Q.  (By  Mr.  Ryan) :  Were  you  away  from  the 
place  about  four  weeks  at  the  plant  while  you  tookj 
your  mother  back  east? 
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A.    Yes,  I  was  away  for  exactly  four  weeks. 

Q.  You  returned  to  work  for  the  company;  did 
you*?  A.     Yes,  I  did.  [558] 

Q.  The  C.I.O.  in  the  summer  or  fall  of  1942,  do 
you  recall  they  petitioned  the  Labor  Board  to  hold 
a  second  election  out  there? 

A.     Yes,  they  did. 

Q.  There  was  a  campaign  launched  then  by  the 
C.I.O.  in  the  summer  of  1942,  or  the  spring  of  1942, 
that  carried  on  through  the  summer  and  fall,  is  that 
right,  for  members? 

A.     Yes,  that  is  correct. 

Q.     Were  you  active  in  that  C.I.O.  campaign? 

A.     Yes,  I  was  very  active  in  it. 

Q.  In  the  fall,  about  October,  did  you  resign  your 
job  with  the  company? 

A.     Yes,  I  resigned  my  job  about  October  20th. 

Q.     1942?  A.     1942. 

Q.  And  then  you  became  an  organizer  for  the 
C.I.O.  full  time  for  a  while? 

A.  Yes.  I  was  an  International  Field  Organizer 
with  the  Electrical  Workers. 

Q.  Part  of  your  organizing  activities  involved 
the  campaign  to  get  Cannon  employees  into  the 
C.I.O. ;  is  that  right  ?  A.     Yes,  that  is  right. 

Q.  For  this  coming  second  Labor  Board  election ; 
is  that  right?  A.     That  is  right.  [559] 


■■to 
*  *  *  * 
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Redirect  Examination 

Q.  (By  Mr.  Ryan)  :  Miss  Monjar,  while  you 
were  employed  by  the  company  was  a  sort  of  a  news- 
paper published  by  the  company? 

A.  Yes,  the  Cannoneer  was  a  monthly  publica- 
tion of  the  company. 

Q.     Was  it  published  monthly,  you  say  ? 

A.  To  the  best  of  my  memory  it  was  a  monthly 
publication. 

Q.  Who  was  in  charge  of  the  publication  of  that 
while  you  were  there?  A.     Bruce  Lindeke. 

Q.    Who  was  he?  [601] 

A.  He  was  the  editor.  He  was  an  employee  of  the 
company.  Mr.  Frank  Hobart,  whose  official  title  I 
don't  know — I  believe  he  was  in  the  public  rela- 
tions department.  However,  he  was  also  working  on 
the  staff. 

Mr.  Ryan:  Do  you  know  what  his  title  was,  Mr. 
Cannon,  Frank  Hobart? 

Mr.  Wilcox:  He  is  employee  relations  director. 
He  is  editor-in-chief  of  the  Cannoneer  and  employee 
relations  director. 

Mr.  Ryan :    How  long  has  he  held  those  positions  ? 

Mr.  Wilcox:  Approximately  five  years,  I  would 
say. 

Mr.  Cannon :  He  has  been  with  Jim  Cannon  about 
20  years. 

Mr.  Ryan:  T  just  wondered  about  his  present 
position. 

Q.     (By  Mr.  Ryan) :    Now,  Miss  Monjar,  while 
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you  were  an  employee  of  the  company,  were  you  at 

any  time  on  the  editorial  staff  of  the  Cannoneer? 

A.     Yes,  I  was. 

Q.  Will  you  tell  us  about  when  that  was  you  were 
on  the  staff? 

A.  To  the  best  of  my  memory  it  was  a  period  of 
two  or  three  months.  Roughly,  from  September  to 
December  of  1941. 

Q.  And  at  that  particular  time  were  you  on  the 
editorial  staff  of  any  other  newspaper? 

A.     Yes,  I  was  writing  for  the  U.E.-Cannon  News. 

Q.  The  U.E.-Cannon  News  was  the  United  Elec- 
trical, Radio  and  Machine  Workers,  C.I.O.  News? 

A.    Yes. 

Q.  Did  that  organization  put  out  a  newspaper 
which  they  circulated  to  employees  of  Cannon  Elec- 
tric Development  Company  ? 

A.  It  wasn't  a  form  of  a  newspaper.  It  was  a 
form  of  mimeograph  bulletin.  It  served  the  purpose 
of  a  newspaper. 

Q.     You  wrote  articles  for  that  paper? 

A.    Yes. 

Q.  Your  duties  in  connection  with  the  Cannoneer 
were  to  write  articles,  also  ?  A.    Yes. 

Mr.  Ryan:  Miss  Reporter,  will  you  please  mark 
these  documents  as  Board's  Exhibits  next  in  order? 

(The  documents  referred  to  were  marked  as 
Board's  Exhibits  Nos.  41-A,  41-B  and  41-C,  for 
identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibits 41-A,  41-B  and  41-C  for  identification  what 
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purport  to  be  copies  of  the  Cannoneer  pii))lication 

of  the  Cannon  Electric  Development  Comi)any. 

Mr.  Cannon :    Give  me  the  dates  of  them. 

Mr.  Ryan :  The  date  of  the  issue  which  is  Board's 
Exhibit  41-A  for  identification  is  for  the  month  of 
September,  1941.  It  is  Volume  I,  No.  5  issue. 

Board's  Exhibit  41-B  for  identification  is  dated 
for  the  month  of  November,  1941,  Volume  I,  No.  7 
issue. 

Board's  Exhijjit  41-C  for  identification  is  dated 
March,  [603]  1942.  Do  you  v^sh  to  see  them,  counsel? 

Mr.  Cannon:    No. 

Q.  (By  Mr.  Ryan)  :  Miss  Monjar,  I  show  you 
Board's  Exhibit  41-A  for  identification  and  ask  you 
whether  or  not  you  were  on  the  editorial  staff  of  the 
Cannoneer  as  of  the  time  that  publication  was  issued. 

A.     Yes,  I  was. 

Q.  Is  there  anything  on  the  document  itself  which 
lists  you  as  a  member  of  the  staff  ? 

A.  Yes,  the  list  of  staff  associates  here  (indicat- 
ing). 

Q.  They  are  listed  on  page  2  in  the  first  column 
at  the  bottom  of  the  page ;  is  that  right  ? 

A.    Yes. 

Q.     The  editorial  staff?  A.     Yes. 

Q.     Now,  Miss  Monjar,  in  comiection  with  Board's 
Exhibit  41-A  for  identification,  directing  your  atten-1 
tion  to  page  2,  the  first  column  on  the  left-hand  sidej 
of  the  page  at  the  bottom,  the  heading  the  "Can- 
noneer"   and    then    underneath    that    "Published! 
monthly  in  the  interest  of  the  employees  of  Cannon 
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Electric  Development  Comj)any."  Do  you  know 
whether  or  not  any  of  those  members  listed  there 
were  officers  or  representatives  of  the  Cannon  Em- 
ployees '  Association  ? 

A.  Yes,  James  Barton  was  a  member  of  the  board 
of  directors.  Floyd  Cate  was  a  member  of  the  board 
of  directors.  I  don't  [604]  remember  whether  at  that 
time  he  was  or  not.  He  w'as  subsequently.  Joseph 
Canal e  was  shop  steward  in  the  Association.  To  the 
best  of  my  memory  Bob  Miller  was  a  shop  steward 
in  the  Association.  That  is  all  on  that  one  that  I 
remember. 

Q.  Looking  at  Board's  Exhibit  41-B  for  identi- 
fication, the  editorial  staff  members  are  listed  on 
j^age  2  in  the  first  column  at  the  bottom  of  the  page 
in  the  same  respective  location,  is  that  right,  of  the 
magazine  ?  A.     Yes. 

Q.  Also  on  Board's  Exhibit  41-C  for  identifica- 
tion. Now,  Miss  Monjar,  did  you  have  a  conversation 
with  Mr.  Hobart  about  your  membership  on  that 
editorial  staff  at  any  time  after  you  had  become  a 
member  of  the  editorial  staff  of  the  Cannoneer? 

A.     Yes,  I  did. 

Q.     About  when  did  that  take  place? 

A.  To  the  best  of  my  memory  it  was  in  November, 
1941. 

Q.    Where  did  it  take  place? 

A.  It  took  i)lace  at  Mr.  Hobart 's  desk  on  the 
second  floor  of  the  company's  premises  there. 

Q.    Were  you  called  in  there  by  him  ? 

A.    Yes,  he  called  me  up  to  his  office. 
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Q.  He  called  you  away  from  your  work  on  the 
occasion?  A.     Yes.  [605] 

Q.  Will  you  tell  us  whether  anyone  else  was 
present  during  that  conversation  or  not  ? 

A.  There  was  no  one  at  Mr.  Hobart's  desk  with 
me.  Bruce  Lindeke  was  sitting  about  3  or  4  feet 
away  from  us  at  his  desk. 

Mr.  Cannon:     Who  was? 

The  Witness:  Bruce  Lindeke,  the  editor  of  the 
Cannoneer. 

Q.  (By  Mr.  Ryan)  :  He  is  listed  as  editor  in  this 
paper,  the  Cannoneer? 

A.     Yes,  that  is  right. 

Q.  Will  you  tell  us  what  the  conversation  was? 
Tell  us  what  he  said  and  what  you  said. 

A.  Yes.  Mr.  Hobart  told  me  there  was  a  com- 
plaint about  my  writing  for  the  Cannoneer  staff 
when  I  was  also  on  the  editorial  board  of  the  U.E.- 
Cannon News.  He  told  me — 

Q.     That  is  the  C.I.O.  paper  you  have  identified? 

A.  The  C.I.O.  paper,  yes.  He  told  me  either  I 
would  be  forced  to  resign  from  the  Cannoneer  staff 
or  I  would  be  forced  to  stop  writing  for  the  Associa- 
tion paper,  if  I  wished  to  continue  my  work  on  the 
Cannoneer.  I  told  him — 

Q.  Just  a  minute.  You  have  referred  to  the  Asso- 
ciation paper.  What  paper  did  you  have  reference  to 
by  the  words  "Association  paper"  ? 

A.     Did  I  use  the  word  "association"? 

Q.     Yes.  [606] 

A.     I  am  sorry.  That  was  a  mistake.  The  only 
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(juestion  that  came  up  at  that  time  was  between  my 
writing  lor  the  company  paper,  which  was  the 
Cannoneer,  and  my  wi'iting  for  the  U.E.-Cannon 
News,  which  was  a  C.I.O.  paper.  There  was  no 
question  of  the  Association  involved  in  any  way. 

Q.     Go  ahead  with  the  conversation.  Miss  Monjar. 

A.  Shall  I  go  back  to  where  Mr.  Hobart  told 
me  about  either  writing  for  the  company  paper  or 
writing  for  the  C.I.O.  paper? 

Q.     Yes. 

A.  I  told  him  that  to  me  there  was  no  choice  in- 
volved there.  I  said  that  inasmuch  as  the  Cannoneer 
was  a  company  paper,  which  was  supposed  to  rep- 
resent the  attitudes  and  the  interests  of  the  em- 
ployees of  the  company,  that  the  question  of  my 
personal  membership  in  any  organization  was  not 
at  stake.  However,  if  there  were  no  choice  and  I 
would  obviously  be  forced  to  resign  from  the  Can- 
noneer and  represent  the  employees  in  the  way  I 
felt  they  could  be  best  represented,  which  was 
through  the  paper  which  they  controlled  them- 
selves, the  U.E.-Cannon  News,  I  w^ould. 

Q.  You  had  reference  to  staying  with  the  C.I.O. 
paper,  this  U.E.-News  ?  A.    Yes,  I  did. 

Q.     Did  you  resign  then? 

A.     Yes,  I  resigned  at  Mr.  Hobart 's  request. 

Q.  Now,  I  show  you  Board's  Exhibit  41- A  and 
41-B.  Were  [607]  both  published  at  the  time  you 
were  a  member  of  the  staff?  A.    Yes. 

Q.  Now,  Board's  Exhibit  41-C  was  published 
after  you  had  resigned,  several  months  after  you 
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liad  resigned;  is  that  right? 

A.     Yes,  that  is  eoTreet. 

Q.  Because  it  is  a  March  publication,  1942.  Now, 
T  direct  youi'  attention  to  page  2  of  that  document, 
to  the  first  column,  to  the  bottom  of  the  page,  where 
the  editorial  staff  members  are  listed.  I  ask  you  if 
there  are  any  members  on  that  staff  who  were 
C.E.A.  officials. 

A.  Yes,  James  Barton,  Joe  Canale,  Bob  Miller, 
to  the  Ix^st  of  my  memory  John  Gibson. 

Q.     Who  was  he  at  that  time? 

A.  He  was  a  member  of  the  board  of  directors. 
He  was  on  the  staff  as  a  cartoonist. 

Q.  Pick  out  the  other  board  of  director  mem- 
bers on  that  staff  as  of  March,  1942.  James  Barton, 
was  he  one? 

A.  Yes.  Jim  Barton  was  one.  Jim  Canale,  was 
a  shop  steward. 

Q.     For  the  Cannon  Employees'  Association? 

A.  For  the  Cannon  Employees'  Association,  yes. 
Bob  Miller,  to  the  best  of  my  memory,  was  a  shop 
steward  for  the  Cannon  Employees'  Association.  I 
believe  Sarah  Scudder  was  also  an  Association 
steward.  As  to  that  I  am  not  entirely  sure.  She  was 
at  one  time,  to  the  best  of  my  memory.  I  be- 
lieve [608]  that  is  all  with  the  addition  of  John 
Gibson. 

Q.  By  the  way,  at  least  some  of  these  you  have 
mentioned  were  on  the  staff,  some  of  these  C.E.A. 
people  were  on  the  staff  while  you  were  there,  is 
that  right,  and  obviously  continued  afterward  be- 
cause they  remained  on  the  staff? 
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A.  Yes,  that  is  true.  All  of  them  except  John 
Gibson,  who,  I  believe  came  on  later  after  I  re- 
siiiiH'd  from  the  staff. 

Q.  Anyway,  while  he  was  on  there  he  was  a 
C.E.A.  representative?  A.    Yes. 

Mr.  Ryan:  I  offer  Board's  Exhibits  41- A,  41-B 
and  41-C  in  evidence. 

Trial  Examiner  Batten:     Is  there  any  objection? 

Mr.  Cannon:  They  are  objected  to  on  the  ground 
they  are  not  within  the  issues  laid  in  the  complaint 
and  the  amendments  there,  and  therefore  have  no 
relevancy  to  the  issues. 

Trial  Examiner  Batten:  Of  course,  I  don't  be- 
lieve, Mr.  Ryan,  that  the  entire  document  has; 
has  it? 

Mr.  Ryan :  No.  I  might  say,  Mr.  Examiner,  that 
I  am  putting  them  in  to  list  the  members  of  the 
editorial  staff  as  of  the  time  she  was  there,  and 
putting  in  a  later  issue.  I  didn't  put  in  consecutive 
issues.  I  wanted  to  show  the  C.E.A.  representatives 
were  there  while  she  was  there,  and  continued  on. 

Trial  Examiner  Batten:  Is  that  the  only  pur- 
pose for  [609]  offering  them? 

Mr.  Ryan:     Yes. 

Trial  Examiner  Batten:  Well,  isn't  that  clear 
in  the  record,  without  offering  these? 

Mr.  Ryan:  Well,  I  would  like  to  have  the  entire 
listing  of  staff  members  in  evidence,  because  it  may 
come  out  later  on  some  more  of  those  people  were 
C.E.A.  representatives. 

Trial  Examiner  Batten:     They  will  be  received 
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for  that  purpose,  showing  the  list  of  staff  associates, 
and  so  forth.  Does  that  appear  on  page  2  of  each 
one  of  these? 

Mr.  Ryan:     Yes;  the  same  location  in  the  page. 

Trial  Examiner  Batten:  They  will  be  received 
showing  the  statf  of  the  Cannoneer  appearing  in 
the  lower  left-hand  corner  of  each  issue  on  page  2. 
You  will  not  need  to  have  duplicates  of  those. 

(The  documents  heretofore  marked  as  Board's 
Exhibits  Nos.  41-A,  41-B  and  41-C,  for  identi- 
fication, were  received  in  evidence.) 

Q.  (By  Mr.  Ryan) :  Miss  Monjar,  you  men- 
tioned yesterday  one  leadman  that  was  a  member 
of  the  board  of  directors  while  you  were  employed 
by  the  company.  Can  you  name  any  other  leadmen 
that  were  representatives  of  the  Cannon  Employees' 
Association  while  you  were  employed  by  the  com- 
pany? A.    Yes.  Joe  Canale  was  a  leadman. 

Q.     What  department?  [610] 

A.  Assembly  department.  He  was  a  shop  steward 
of  the  Association.  Ned  Mandella,  l^efore  he  was  a 
full-time  representative  of  the  Cannon  Employees' 
Association,  was  a  shop  steward.  Mel  Schwab  was — 

Q.  You  say  before  he  was  a  full-time  represen- 
tative of  the  Cannon  Employees'  Association  Man- 
della was  a  shop  steward? 

A.     He  was  a  shop  steward  of  the  Cannon  Em- 
ployees' Association  while  he  was  employed  by  the 
company.  [611] 
*  *  *  * 
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MONNA  MONNETTE  NYE, 
a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Ryan)  :  Will  you  state  your  name, 
please,  Miss  Nye?  A.    Monna  Monnette  Nye. 

Q.     What  is  your  address  ? 

A.     3901  Berenice  Avenue. 

Q.     How  do  you  spell  that? 

A.     B-e-r-e-n-i-c-e. 

Q.     Is  that  in  Los  Angeles,  California? 

A.    Yes,  it  is. 

Q.  Approximately  when  did  you  begin  your  em- 
ploy with  that  Company? 

A.    March  30th,  somewhere  in  March,  of  1941. 

Q.     In  what  department  did  you  first  work? 

A.     Department  7. 

Q.  What  department  is  that,  other  than  by  num- 
ber, can  you  [617]  tell  us  ? 

A.  Let's  see,  there  is  burring  in  there  and  bench 
lathes  and  drill  presses  and  ribbon  centers. 

Q.    What  was  your  first  job? 

A.     I  was  on  the  burr  bench. 

Q.     Did  you  stay  on  that  job? 

A.  No.  Then  I  went  to  the  ribbon  centers  and 
then  I  went  to  the  lathe.  And  later  I  went  up  in 
the  machine  shop.  Then  I  went  on  to  the  automatics. 

Q.  Who  was  your  foreman  when  you  first  went 
to  work  there?  A.     Glen  McClung. 

Q.  Did  he  continue  to  be  your  foreman  all  of 
the  time  you  were  there? 
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A.     No.  Bill  Yockey  was  our  foreman  for  a  while. 

Q.     When  was  McCliing  your  foreman? 

A.     Well,  let's  see, 

Q.     What  jobs  were  you  doing? 

A.  Well,  he  was  my  foreman — he  put  me  on  the 
lathes,  I  think.  I  can't  remember.  It  has  been  quite 
a  while  ago. 

Q.  By  the  way,  are  you  still  employed  by  the 
company  ?  A.     Cannon  ? 

Q.     Yes.  A.     No. 

Q.  AVhen  did  you  leave  the  employment  of  the 
company  ? 

A.     They  fired  me  in  June,  June  12,  1943.  [618] 

Q.  At  the  time  of  your  discharge,  who  was  your 
foreman  ? 

A.  He  was  the  foreman  in  the  machine  shop.  I 
forget  his  name. 

Q.     At  that  time?  A.     Yes. 

Trial  Examiner  Batten:  Who  was  your  fore- 
man? 

The  Witness :  I  forget  his  name.  He  was  a  little, 
short  fellow. 

Q.  (By  Mr.  Ryan)  :  He  was  the  foreman  of  the 
machine  shop  ?  A.     I  forget  his  name. 

Trial  Examiner  Batten:  I  notice  the  complaint 
says  June  15th.  The  witness  said  June  12th. 

The  Witness:  Our  time  cards  weren't  there 
June  12th. 

Q.  (By  Mr.  Ryan)  :  That  is  the  date  you  re- 
call now? 
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A.  We  went  to  work,  yes,  and  our  time  cards 
weren't  there. 

Trial  Examiner  Batten:  You  mean  on  the  day 
of  the  12th'? 

The  Witness:  On  the  day  of  the  12th  when  we 
went  to  work. 

Mr.  Cannon:     She  left  the  plant  on  June  12th. 

Mr.  Ryan:  I  move  to  amend  the  complaint  to 
correct  the  date  in  that  respect,  on  her  discharge. 

Trial  Examiner  Batten:  With  no  objection,  the 
amendment  will  be  allowed. 

Q.  (By  Mr.  Ryan)  :  Miss  Nye,  after  you  were 
employed  by  the  company,  within  the  first  few  days 
or  weeks  after  you  had  [619]  begun  working  for  the 
company,  did  it  come  to  your  attention  there  was 
an  association  being  formed  in  the  plant  of  the  em- 
ployees ? 

A.  There  was  a  recreation  sports  club,  or  some- 
thing like  that. 

Q.    Was  it  Cannon  Recreation  Association? 

A.    Yes. 

Q.  How  did  it  first  come  to  your  attention  there 
was  such  an  association  among  the  employees? 

A.  After  I  had  been  there  a  while,  I  was  in  the 
rest  room 

Q.     About  how  long.  Miss  Nye? 

A.  A  month  or  so,  something  like  that ;  a  month 
or  two.  And  they  asked  me  if  I  was  going  to  join 
this  sports  club. 

Q.     Who  asked  you,  Miss  Nye? 

A.  There  is  a  girl  named  Jeanne  something,  I 
forget  her  last  name. 
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Q.     Where  were  you  at  the  time'? 

A.  I  was  in  the  rest  room.  The  one  where  Sarah 
Scudder  had  the  first  rest  room  there. 

Q.     Who  was  Sarah  Scudder? 

A.     She  was  the  Matron. 

Q.     The  Matron  in  the  employ  of  the  company? 

A.    Yes. 

Q.  What  generally  were  the  duties  of  the  Ma- 
tron ? 

Mr.  Cannon:  I  object  to  that  as  calling  for  her 
conclusion.  [620] 

Trial  Examiner  Batten:     If  she  knows. 

Q.     (By  Mr.  Ryan)  :     If  you  know. 

A.  You  know,  if  we  got  sick  or  something  like 
that,  she  would  take  care  of  us,  or  she  would  give 
us  nickels,  keep  the  rest  room  clean  and  issue  us 
lockers,  I  think  it  was. 

Q.  Was  there  one  stationed  at  each  women's  rest 
room?  A.    Yes,  there  was. 

Q.  Now,  in  that  rest  room  did  you  see  any  bul- 
letin regarding  this  Association? 

A.  Yes,  when  they  asked  us  to  join  this  sports 
club  they  asked  us  to  sign  something,  sort  of  like 
a  bulletin.  It  was  taped  up  on  the  wall,  and  we 
signed  our  names  to  it. 

Q.  You  say  when  they  asked  you.  We  have  to 
know  who  these  people  are. 

A.     This  girl  Jeanne,  I  don't  know  her  last  name. 

Q.  Was  there  an  occasion  about  a  month  after 
you  went  there  when  she  asked  you  to  join  this  As- 
sociation ? 

A.     She  asked  me  if  I  was  going  to  join.  And 
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Sarah  said  it  was  something  about  sports  and  it  was 

a  nice  chib,  or  something  like  that. 

Q.     Sarah  Scudder? 

A.     The  Matron  in  there. 

Q.  Was  she  there  at  the  same  time  this  Jeanne 
was  talking  to  you?  A.     Yes.  [621] 

Q.     The  two  of  them  were  talking  about  it? 

A.    Yes. 

Q.  Were  there  other  girls  in  the  rest  room  at 
the  time,  also?  A.     Yes. 

Q.  Go  ahead  and  tell  us  what  the  conversation 
was,  now. 

Trial  Examiner  Batten:  What  did  this  other 
girl  do  whose  name  you  don't  remember? 

The  Witness:  First  of  all,  we  signed  this  peti- 
tion. The  dues  were  50  cents  a  month 

Trial  Examiner  Batten:  What  is  the  name  of 
the  girl  you  said  asked  you  to  sign  it? 

The  Witness:     Jeanne? 

Trial  Examiner  Batten:     Yes. 

Mr.  Ryan:     Yes. 

Mr.  Cannon:     She  collected  the  dues  afterward. 

Trial  Examiner  Batten:  What  did  she  do  for 
the  company?  What  was  her  job?  Where  did  she 
work  ? 

The  Witness:  I  think  she  was  in  Department  2 
at  the  time;  I  don't  remember.  I  remember  she  was 
in  Department  2  one  time,  I  think.  But  maybe  not 
then,  because  she  was  a  new  employee,  too,  at  that 
time. 

Trial  Examiner  Batten:    I  don't  think  it  is  ma- 
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terial,  anyway.  She  was  ,just  an  employee  like  you; 

wasn't  she? 

The  Witness:     Yes.  [622]  ^ 

Q.     (By  Mr.  Ryan) :     Did  you  sign  up  one  of 

the  Association  petitions  there  in  the  rest  room  on 

that  occasion?  A.     Yes,  I  signed  that  petition. 

Q.     Did  you  pay  any  money  to  the  Association 

there  ? 

A.  They  had  to  get  my  card  first.  Then  she  got 
my  card. 

Q.     Jeanne  did? 

A.  Jeanne  did,  yes.  Then  I  give  her  50  cents  and 
she  would  punch  it. 

Mr.  Ryan:  Miss  Reporter,  will  you  please  mark 
this  document  as  Board's  exhibit  next  in  order? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  42,  for  identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 42  for  identification  what  purports  to  be  a 
card  for  the  Cannon  Employees  Recreation  Asso- 
ciation, a  dues  card.  I  show  it  to  counsel. 

Q.  (By  Mr.  Ryan):  Miss  Nye,  I  show  you 
Board's  Exhibit  42  for  identification,  and  direct 
your  attention  to  the  name  appearing  thereon  in 
ink,  Monna  Nye,  and  ask  you  if  that  is  your  name  ? 
Is  that  your  signature? 

A.  No,  I  don't  think  that  is  my  signature.  They 
gave  us  the  card  and  our  name  was  on  it. 

Q.     I  see.  Who  gave  it  to  you? 

A.     This  girl  Jeanne. 
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Q.  When  did  you  receive  this  card,  as  best  you 
can  remember?  [623] 

A.  Well,  about  two  or  three  months  after  T 
had  been  ther(\ 

Trial  Examiner  Batten:  Speak  a  little  louder, 
Miss  Nye. 

The  Witness:  About  two  or  three  months  after 
I  had  been  there,  I  forget  just  when,  within  a  couple 
of  months.  May  is  the  first  time  I  paid  dues  there. 

Mr.  Cannon:  Then  you  received  it  in  May,  is 
that  the  idea? 

The  Witness:  That  is  when  I  paid  my  first  50 
cents. 

Q.  (By  Mr.  Ryan) :  Now,  I  notice  that  on 
across  the  bottom  of  the  card  there  are  dates  for 
January,  February,  March,  April  and  so  on,  for 
an  entire  year.  Below  the  month  of  May  and  below 
the  month  of  June  there  are  two  holes  punched 
out.  Will  you  tell  us  what  that  means,  what  that 
refers  to? 

A.  That  means  I  gave  Jeanne  the  50  cents  for 
May  and  the  50  cents  for  June. 

Q.  Do  you  recall,  as  you  paid  her  the  dues,  she 
punched  that  card  out  for  the  month? 

A.     Yes;  she  had  a  little  punch. 

Q.  Two  holes  are  punched  there,  one  for  May 
and  one  for  June.  What  does  that  indicate? 

A.  That  means  I  didn't  pay  dues  before  or  after, 
it  looks  like. 

Q.  It  does  mean  you  did  pay  dues  for  those  two 
months;  is  that  right?  A.     Yes.  [624] 
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Mr.  Ryan:  T  offer  this  little  card  in  evidence, 
Board's  Exhibit  42  for  identification. 

Trial  Examiner  Batten:  If  there  is  no  objec- 
tion it  will  be  received. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  42  for  identification,  was  received 
in  evidence.) 

[Printer's  Note:]  Board's  Exhibit  No.  45  is 
set  out  in  full  at  page  694  of  this  printed  Record. 

Q.  (By  Mr.  Ryan)  :  At  the  time  you  paid  your 
dues,  during  May  and  during  June,  was  that  May 
and  June  of  1941?  A.     Yes,  sir. 

Q.  At  the  time  you  paid  those  dues,  can  you  tell 
us  where  you  paid  them,  on  each  occasion  where 
you  w^ere?  A,     In  the  rest  room. 

Mr.  Cannon:  She  said  she  paid  them  at  one 
time  to  this  Jeanne. 

Q.  (By  Mr.  Ryan)  :  Did  you  pay  two  months' 
at  one  time?  A.     No.  No,  I  saw  Jeanne  twice. 

Q.  Where  did  you  see  her  on  the  occasions,  each 
of  the  occasions  you  paid  these  dues? 

A.  Most  always  in  the  rest  room.  That  is  about 
the  only  time  we  had  a  chance  to  see  one  another. 
She  would  get  her  punch  out. 

Q.    Was  that  during  your  working  hours? 

A.  That  was  just  before  our  working  hours,  in 
the  rest  room. 

Q.     In  the  morning?  [625] 

A.     In  the  afternoon.  I  worked  the  swing  shift. 

Q.     At  the  same  time  you  paid  those  dues  that 
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yoii  did  pay  during  May  and  June,  1941,  on  those 
specific   occasions,   did  you  observe  her  collecting 
from  other  girls  there  in  the  rest  room? 

A.     Yes. 

Q.  Did  you  at  any  time  after  you  began  to  work 
for  the  company,  and  in  the  summer  of  1941,  par- 
ticularly have  occasion  to  join  any  other  labor  or- 
ganization ?  A.     Yes. 

Mr.  Cannon:  I  object  to  the  words  ''any  other 
labor  organization"  because  no  evidence  has  been 
presented  here  that  was  a  labor  organization. 

Trial  Examiner  Batten:  I  suppose  the  Board 
contends  it  is.  I  will  have  to  decide  it.  As  I  said 
once  before,  the  questions  you  attorneys  ask,  I  am 
not  going  to  draw  any  inference  from  those. 

The  Witness:  In  July,  July  17th  I  joined  the 
U.E.-C.LO. 

Q.  (By  Mr.  Ryan) :  You  joined  the  United 
Electrical,  Radio  and  Machine  Workers,  C.I.O.  ? 

A.    Yes,  I  did. 

Q.  Did  you  cease  to  be  a  member  of  this  rec- 
reation association  you  had  joined,  or  this  associa- 
tion that  was  represented  by  that  card  that  was 
just  introduced  in  evidence? 

A.     I  didn't  pay  dues  after  that  to  C.E.A.  [626] 

Q.  By  the  way,  at  the  time  that  you  were  pay- 
ing these  dues  that  you  did  pay  in  May  and  June, 
was  it  brought  to  your  attention  that  there  was  an 
Association  known  as  the  Cannon  Employees'  As- 
sociation in  the  shop? 

A.    Well,  it  was  starting  to  change  or  something, 
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Ix'causc  right  after  that  they  started  to  pay  a  dollar 
a  moiitli,  or  something  like  that.  Shortly  after  then 
they  started  paying  a  dollar  a  month  to  the  C.E.A. 

Q.  Were  the  names  used  interchangeably,  to 
your  knowledge? 

A.  We  all  talked  about  it.  We  would  say  some- 
thing and  sometimes  we  would  say  something  else, 
and  it  was  all  the  same  idea. 

Trial  Examiner  Batten:  The  question  to  you  is: 
Do  you  know  this  card  you  had  here  was  for  the 
Cannon  Employees'  Recreation  Association. 

The  Witness:  It  wasn't  recreation  afterward, 
just  Cannon  Employees'  Association. 

Trial  Examiner  Batten :     After  what  ? 

The  Witness:  Just  shortly  after  I  went  into  the 
C.I.O.,  if  I  remember  correctly. 

Q.  (By  Mr.  Ryan)  :  They  started  calling  the 
association  the  Cannon  Employees'  Association? 

A.     We  always  just  called  it  the  C.E.A. 

Q.  Now,  after  you  became  a  member  of  the 
C.I.O.,  did  you  wear  your  C.I.O.  button?  [627] 

A.     Yes. 

Q.     In  the  shop?  A.     Yes. 

Q.  Were  you  there  when  the  first  National  La- 
bor Relations  Board  election  was  held? 

Trial  Examiner  Batten:  What  is  your  answer?! 
Were  you  there  when  the  first  Board  election  was] 
held? 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan) :  After  that  election  was 
held,  did  you  have  occasion  to  be  approached  bj 
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Mr.  Andy  Bereznak  and  anyone  else  connected  with 

the  Association? 

A.  I  was  on  the  ribbon  centers  and  Andy  Berez- 
nak and  Ray  Lampkin  came  around  and  asked  me 
if  I  joined  the  C.E.A. 

Q.  About  how  long-  after  the  National  Labor 
Relations  Board  election  do  you  estimate  it  was 
that  they  came  to  you? 

A.     About  a  week,  I  think. 

Q.     About  a  week  later? 

Mr.  Cannon:     Bereznak  and  who  else? 

The  Witness:  Ray  Lampkin.  He  was  a  leadman 
on  the  ribbon  centers. 

Q.     (By  Mr.  Ryan)  :     Was  he  your  leadman? 

A.     Yes,  he  was  my  leadman. 

Q.  Where  did  Bereznak  work  at  that  time;  do 
you  know? 

A.  I  don't  remember.  I  think  he  worked  in  the 
paint  shop. 

Q.  Bo  you  know  he  didn't  work  in  your  par- 
ticular department?  [628] 

A.     No,  he  didn't  work  in  our  department. 

Q.  What  time  of  day,  approximately,  was  it 
when  he  came  to  you? 

A.  It  was  in  the  afternoon  some  time  before 
rest  period,  before  5:00  o'clock. 

Q.     While  you  were  on  your  shift  ? 

A.  I  was  working  on  the  ribbon  centers  when 
they  came  around  and  asked. 

Q.  Did  they  come  together,  these  two  gentlemen 
you  named? 
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A.  Yes.  Whatever  line  they  would  go  to  the  lead- 
man  would  go  around  with  them.  At  least,  he  did  on 
our  line,  because  I  saw  them  go  to  other  places,  too. 

Q.  What  was  the  conversation  when  they  ap- 
proached you,  Miss  Nye  ? 

A.  Well,  Andy  asked  me  if  I  had  joined  the 
C.E.A.,  and  he  says  it  was  a  pretty  good  organiza- 
tion. He  says,  ''Maybe  if  we  all  work  together  we 
could  make  it  function  right."  I  wouldn't  quote 
him,  but  that  was  the  general  idea. 

Ray  Lampkin  said,  ''Yes,  it  would  stop  all  this 
friction  that  is  in  the  plant."  And  that  there  would 
be  peace  again.  Would  I  join,  something  like  that. 

Q.     Did  you  then  sign  up  a  C.E.A.  card? 

A.     After  the  first  election,  I  did. 

Q.  Was  that  before  the  first  election  or  after 
the  first  election?  [629] 

A.     That  was  after  the  first  election. 

Q.  Then  were  you  approached  thereafter  by 
Bereznak  again  on  any  occasion  about  the  C.E.A.? 

A.  They  asked  me  several  times  before  I  finally 
did.  On  this  last  time  I  did. 

Q.     About  how  many  times  were  you  approached? 

A.  If  I  remember  correctly,  a  couple  or  three 
times. 

Q.     In  how  short  a  period? 

A.  Oh,  let's  see.  The  first  time  he  approached 
me  it  was  about  a  week  after  the  election.  Then  I 
think  it  was  about  a  month  before  I  finally  did  go 
with  the  C.E.A. 
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Q.  Did  Bereznak  approach  you  again  during 
that  month?  A.     Yes.  It  was  mostly  Andy. 

Q.  Was  it  about  a  month  after  the  first  time 
he  asked  you  again? 

A.     A  month  or  three  weeks,  something  like  that. 

Q.  Was  it  at  the  same  place  he  approached  you 
again  that  he  approached  you  on  the  first  occasion? 

A.  I  remember  twice  he  approached  me  at  my 
machine.  I  forget  what  other  place  it  was  he  ap- 
proached me. 

Q.  On  the  second  occasion  when  he  approached 
you,  who  was  present? 

A.     Ray.  It  was  mostly  always  with  Ray. 

Trial  Examiner  Batten:     Who  is  Ray? 

The  Witness:  Ray  Lampkin.  He  was  our  lead- 
man  on  the  [630]  ribbon  centers. 

Q.  (By  Mr.  Ryan) :  At  the  same  time  that 
Bereznak  approached  you,  did  you  also  observe 
that  he  approached  anyone  else  in  your  department 
on  that  occasion? 

A.  Yes,  he  was  going  around  to  all  the  people 
that  hadn't  as  yet  signed  up. 

Q.     Did  you  see  him  doing  that? 

A.  Yes.  He  went  all  down  our  line  on  the  ribbon 
centers. 

Trial  Examiner  Batten :  Was  Mr.  Lampkin  with 
him  when  he  did  that? 

The  Witness:  Yes,  on  the  ribbon  centers.  Not 
on  the  others,  no,  because  he  wasn't  leadman  there. 

Q.  (By  Mr.  Ryan)  :  Did  you  ever  have  occasion 
to  observe  an  election  of  the  Cannon  Employees' 
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Association  being  held  theiH^  at  the  plant  while  you 
were  employed?  J 

A.     You  mean  in  with  the  C.E.A.  and  C.I.O.?        ] 

Q.     I  am  not  talkinc;  about  the  Labor  Board  elec-   ' 
tion.  I  am  talking  about  the  election  of  officers  for 
the  Cannon  Employees'  Association. 

A.     Yes,  there  was,  I  think,  about  three. 

Q.     About  three  elections?  A.     Yes.  | 

Q.  Will  you  tell  us  about  when  it  was  when  you 
first  saw  the  first  election  being  held  there  at  the 
plant  ? 

A.  The  first  one,  if  I  remember,  was  in  the  cafe- 
teria. [631] 

Q.     About  when  was  that? 

A.  It  was  after  the  first  elections  because  we 
were  starting  to  elect  a  board  of  directors,  a  new 
board  of  directors. 

Q.     After  the  first  Labor  Board  election? 

A.     After  the  first  Labor  Board  election. 

Q.  About  how  long  after  that,  to  the  best  of  your 
recollection  ?  A.     Oh,  a  couple  or  three  months. 

Q.  Will  you  tell  us  about  that  election?  You 
say  it  was  held  in  the  cafeteria?  A.     Yes. 

Q.  How  long  approximately  were  the  polls  open, 
the  voting  hours  ?  A.     All  day. 

Q.     All  day  long?  A.     Yes. 

Q.     Did  you  vote  in  that  election? 

A.     Yes,  I  voted  in  it. 

Q.  Where  was  the  l^allot  box  located?  Was  that 
in  the  cafeteria? 

A.     It  was  on  one  of  the  tables  in  there. 

Q.    In  the  cafeteria?  A.    Yes. 
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Q.     Were  you  given  a  ballot  to  vote  by?  [632] 

A.  Yes,  we  were  given  a  ballot  and  we  had — if  I 
remember  we  had  to  sign  something,  too. 

Q.     Sign  some  register  or  something? 

A.     Yes,  if  I  remember  correctly. 

Q.  Now,  after  you  received  your  ballot  where 
did  you  go  to  mark  it?  Was  there  a  place  set  aside 
for  you  to  mark  your  ballot? 

A.  We  just  all  marched  around  the  tables, 
around  there.  There  were  pencils,  you  know,  for 
everyone  to  use. 

Q.     Were  there  any  voting  booths  ?  A.     No. 

Q.     It  was  just  out  in  the  open  on  the  tables? 

A.     Yes. 

Q.  Who  was  in  charge  of  the  voting  table  and 
the  ballot  boxes  and  the  ballots,  if  anyone? 

Mr.  Cannon:  I  object  to  that  as  calling  for  a 
conclusion. 

Trial  Examiner  Batten:  She  may  tell  us  who 
was  there  at  the  time,  if  she  knows. 

The  Witness :  There  was — I  was  there  to  see  the 
ballot  box  wasn't  stuffed.  And  Andy  Bereznak  and 
let's  see 

Trial  Examiner  Batten :     Were  you  there  all  day  ? 

The  Witness:  No,  I  was  there — let's  see.  I  was 
there  before  I  went  to  work  in  the  afternoon  and 
just  a  little  bit  afterwards.  Then  I  was  there  at  sup- 
per time,  just  a  little  bit  [633]  before  and  a  little 
bit  afterward,  so  I  would  have  time  to  get  out  there. 
Then  I  was  there  after  work,  that  night  after  I 
came  off  our  shift. 
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Q.     While  you  were  there,  who  else  was  there? 

A.     Andy. 

Q.     Bereznak?  A.     Andy  Bereznak. 

Q.     And  who  else? 

A.  I  can't  remember  who  else  was  there.  There 
was  about  four  or  five  people  there  to  watch  the  box. 

Q.  Now,  at  the  time  that  you  were  on  shift,  you 
didn't  stay  there  all  day  and  watch  the  ballot  box. 
Who  took  care  of  the  box  while  you  were  gone,  if 
you  know?  How  was  that  taken  care  of? 

A.  I  don't  remember.  I  think  they  were  given  to 
the  guards,  or  something. 

Q.     Plant  guards? 

A.  Yes.  The  office  out  there  where  the  guards 
are,  l3ut  I  don't  remember  exactly. 

Trial  Examiner  Batten:  You  don't  know  who 
was  there  when  you  were  gone;  do  you? 

The  Witness:  No,  I  don't  know  who  was  there 
when  I  was  gone. 

Q.  (By  Mr.  Ryan)  :  Did  you  have  anything  to 
do  with  making  any  arrangements  for  the  guarding 
of  the  ballot  box  during  [634]  the  time  that  you 
were  to  be  away  on  your  shift?  A.     No. 

Q.  Now,  did  you  take  any  part  in  the  counting 
of  the  ballots  for  that  election?  A.    Yes. 

Q.     Where  were  the  ballots  counted? 

A.  Let's  see,  I  think  they  were  upstairs  in  one 
of  the  conference  rooms,  something  like  that. 

Q.     There  at  the  plant?  A.    Yes. 

Q.     Who  took  part  in  the  counting? 

A.     Let's  see,  I  think  there  was  Mandella. 
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Q.     Ned  Mandella? 

A.  Ned  Mandella,  and  Andy  Bereznak  and  Shirl 
Barnett  and  Clarence  Armant,  and  Vivian  Sulli- 
van  

Q.     She  was  a  fellow  employee? 

A.  Yes.  And  let's  see,  that  is  about  all  I  can 
remember  of  the  people  that  were  there. 

Q.  Did  Shirl  Barnett,  was  he  a  representative 
of  the  C.E.A.,  so  far  as  you  know,  at  that  time? 

A.     He  was  running  on  the  ballot. 

Q.     He  was  one  of  the  candidates'? 

A.     One  of  the  candidates. 

Q.  Was  that  the  time  when  Clarence  Armant 
was  running  for  membership  on  the  board  of  di- 
rectors? [635]  A.     Yes. 

Q.  Did  you  mention  Floyd  Izsom  as  one  of  the 
counters  of  ballots? 

A.     Yes,  I  think  he  was  there,  too. 

Trial  Examiner  Batten:  You  say  you  think.  Do 
you  recall  whether  he  was  or  he  wasn't? 

The  Witness:  I  wouldn't  swear  on  a  stack  of 
Bibles  he  was  there,  but  I  think  he  was. 

Q.  (By  Mr.  Ryan) :  Now,  did  you  know  Clar- 
ence Armant?  A.     Yes. 

Q.  Did  you  have  occasion  to  be  working  in  the 
shop  one  day,  about  the  latter  part  of  August,  1942, 
when  some  of  the  employees  left  their  work  and 
went  into  the  cafeteria  ?  A.    Yes. 

Q.  In  connection  with  matters  involving  Ar- 
mant; do  you  know?  A.    Yes. 
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Q.  Will  you  tell  us  just  what  happened  that 
afternoon  while  you  were  at  work? 

A.  Well,  it  was  around  5:00  o'clock  and  we  were 
on  our  rest  period.  I  was  in  the  rest  room  and  I  saw 
all  the  girls  from  back  in  the  assembly  start  run- 
ning by.  Well,  I  didn't  know  what  it  was,  so  I  ran 
out  and  asked  them  where  they  were  going.  If  I 
remember  correctly  I  asked  Mabel  Peasley. 

Q.  AVas  she  an  employee  in  the  assembly  de- 
partment ? 

A.  She  worked  back  in  there.  There  were  other 
people  back  [636]  there,  too.  I  don't  remember  the 
names  of  some  of  the  other  girls,  that  I  asked.  I 
asked  where  they  were  going. 

They  said  they  were  going  to  a  production  meet- 
ing in  the  cafeteria. 

I  asked  them  several  times  as  they  went  back 
where  they  were  going,  and  they  were  all  going  to 
this  meeting  in  the  cafeteria. 

Q.  Prior  to  the  time  when  you  saw  these  girls 
going  into  the  cafeteria  and  you  talked  to  this 
Peasley  girl,  had  you  seen  Barnett,  Andy  Bereznak 
or  Izsom? 

A.    I  saw  them  out  there.  I  saw  them  talking  to^ 
different  people. 

Q.  How  long  before  you  saw  the  girls  goin^ 
toward  the  cafeteria? 

A.  It  was  before  the  rest  period  I  saw  them  ou^ 
there,  but  I  didn't  think  anything  of  it  because  thej 
were  always  going  around  and  talking  like  that. 

Q.  You  saw  Barnett  and  Bereznak  going  througl 
the  department;  did  you? 
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A.  Yes,  and  Floyd  Izsom.  And  let's  see  who  else. 
That  is  about  the  only  ones  I  remember  seeing.  They 
were  pointing  to  go  out  in  the  cafeteria  with  their 
thumbs,  like  this  (indicating). 

Q.     Barnett  and  Bereznak? 

A.  Yes.  I  went  to  my  rest  period,  and  all  these 
girls  [637]  started  flying  by. 

Q.  What  did  you  do  then?  Did  you  go  with 
them  ? 

A.  I  thought  if  it  was  a  production  meeting  we 
would  naturally  be  involved. 

Q.  Where  did  you  go?  You  were  there  at  the 
rest  room.  Where  did  you  go?  Did  you  go  back  to 
your  department? 

A.  I  went  back  to  my  department.  I  thought 
maybe  they  were  going  by  departments.  We  never 
did  leave. 

Q.  Did  you  ask  anybody  whether  you  should  or 
not? 

A.  I  remember  asking  somebody  if  we  were 
going  to  go,  and  I  got  a  definite  answer  no  we  wasn't 
going  to  go.  But  I  don't  remember  who  it  was. 

Q.     Anyway,  you  didn't  go  to  the  cafeteria? 

A.     I  didn't,  no. 

Q.     Did  you  keep  on  working? 

A.  Yes,  we  went  back  to  our  machines  and  went 
to  work. 

Q.  Did  the  other  people  in  your  department  keep 
on  working?  A.     Yes,  all  of  us. 

Q.  Did  you  observe  the  others  were  working, 
too? 
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A.  Yes.  Those  men  didn't  come  in  our  depart- 
ment. 

Q.  By  "those  men"  whom  do  you  refer  to? 

A.  Andy  Bereznak  and  Floyd  Izsom  and  Shirl 

Barnett ;  those  three.  [638] 

*  *  *  * 

VIVIAN  MARY  SULLIVAN, 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Ryan)  :     Will  you  state  your  full 
name,  please,  Miss  Sullivan? 

A.     Vivian  Mary  Sullivan. 

Q.     What  is  your  address,  please? 

A.     3901  Berenice  Avenue. 

Q.     That  is  here  in  Los  Angeles,  California? 

A.     Los  Angeles  31. 

Q.    Miss  Sullivan,  were  you  ever  employed  by: 
the  Cannon  Manufacturing  Corporation? 

A.    Yes. 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Miss  Sullivan,  would  yoi 
tell  us  approximately  when  you  be.2:an  to  work  foi 
this  Company?  A.     A])ril  9,  1941. 

Trial  Examiner  Batten:     What  year?  [652] 

The  Witness:     1941. 

Q.  (By  Mr.  Ryan)  :  In  what  department  die 
you  begin  to  work  for  the  company? 

A.     Department  11. 

Q.     Who  was  your  foreman? 

A.    Glen  McClung. 
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Q.     How  long  did  you  remain  in  that  department  ? 

A.     Oh,  about  a  year  and  a  half,  I  believe. 

Q.     Are  you  still  employed  by  the  company? 

A.     No,  I  was  fired  June  12th. 

Q.     June  12th?  A.    Yes. 

Q.     What  year?  A.     1943. 

Q.     1943?  A.     That  is  right. 

Q.  Were  you  in  that  department  when  you  left 
the  employ  of  the  company? 

A.     I  was  in  the  machine  shop. 

Q.     Who  was  your  foreman? 

A.     His  last  name  was  Bingham;  Mr.  Bingham. 

Q.     Bingham?  A.    Yes. 

Q.  Now,  Miss  Sullivan,  while  you  were  employed 
there  and  during  the  early  part  of  your  employ- 
ment, did  you  have  occasion  [653]  to  learn  of  the 
existence  of  an  organization  known  as  Cannon  Rec- 
reation Association? 

A.  I  was  in  the  rest  room  at  the  time  when  Sarah 
Scudder,  the  matron,  was  telling  us  that  it  would 
be  a  nice  recreation  to  join,  we  would  have  swim- 
ming, horseback  riding  and  that. 

Q.  About  how  long  had  you  been  employed  there 
by  the  company  at  that  time? 

A.     It  was  a  few  weeks. 

Q.     A  few  weeks?  A.     Yes. 

Mr.  Cannon:  Pardon  me.  Is  that  the  same  con- 
versation when  Miss  Nye  was  present? 

The  Witness :     No,  she  wasn't  present  at  the  time. 

Q.  (By  Mr.  Ryan)  :  You  were  in  the  rest  room. 
Was  anyone  present,  other  than  you  and  Miss 
Scudder? 
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A.  Oh,  yes,  there  was  a  gronp  of  girls,  Nina 
Kantor  and  there  was  Jean  Cassidy,  who  was  in. 
Tt  was  before  ^ve  started  to  work. 

Q.     They  were  all  fellow  employees? 

A.     Yes,  they  were. 

Q.  Was  this  matron  on  the  job  there  at  the  time, 
at  the  rest  room? 

A.  It  was  just  before  working  time,  and  she 
was  in  there  telling  us  about  it. 

Q.     Was  it  before  her  working  period  ?  [654] 

A.    Yes. 

Q.  And  she  was  telling  you  about  this  recreation 
association  ? 

A.  Yes,  that  it  ^vould  be  a  good  association  to 
jom. 

Q.     Did  you  then  sign  up  with  the  association? 

A.  I  joined  up,  but  I  asked  Jean  Cassidy,  she 
was  the  girl  who  was  taking  the  cards,  the  names, 
and  punching  them.  I  asked  her  for  a  card  and  she 
said  she  didn't  have  any,  and  told  me  to  get  one  at 
the  tool  crib  wdndow  from  Andy  Bereznak  and  Ned 
Mandella. 

Q.  At  the  time  you  asked  Jean  Cassidy  what 
you  have  testified  to,  was  that  on  the  same  occasion 
you  just  related  as  to  this  conversation  with  Miss 
Scudder  ? 

A.  No,  that  was  a  few  days  after  that  I  asked 
Jean  for  a  card  and  she  was  out  of  them. 

Mr.  Ryan:  Miss  Reporter,  will  you  mark  this 
for  identification,  please? 
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(Thereupon,  the  document  referred  to  was 
marked  Board's  Exhibit  No.  44,  for  identifi- 
cation.) 

Q.  (By  Mr.  Ryan)  :  Miss  Sullivan,  I  show  you 
what  has  been  marked  as  Board's  Exhibit  44,  for 
identification,  purporting  to  be  a  Cannon  Employees 
Recreation  Association  dues  card,  and  ask  you 
whether  or  not  the  name  Vivian  Sullivan  appearing 
thereon  is  your  name? 

A.  Well,  there  was  a  correction,  in  my  birth 
certificate.  At  the  time  I  sent  to  Sacramento  for  a 
change.  In  the  meantime,  [655]  my  mother  died  and 
I  couldn't  get  it  fixed  up. 

Q.     This  is  your  name  (indicating)  ? 

A.  Yes,  but  it  was  a  mistake  on  the  birth  cir- 
tificate. 

Mr.  Cannon :  I  will  stipulate  that  is  her  card,  if 
you  say  it  is. 

Mr.  Ryan :     All  right. 

Q.  (By  Mr.  Ryan)  :  I  notice  on  the  bottom  of 
the  card  in  the  column  for  dues  check-offs,  there  is 
a  punched  out  mark  for  June  and  the  word  **Pd." 
in  May.  Does  that  indicate  that  you  paid  dues  to  the 
Recreation  Association  ? 

A.  Yes,  I  paid  fifty  cents  each  month,  one  is 
for  May  and  one  is  for  June. 

Q.     1941?  A.     Yes. 

Q.  Where  did  you  obtain  that  card  from,  in  the 
first  place? 

A.  I  obtained  it  from  Ned  Mandella  at  the  tool 
crib  window. 
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Q.  The  first  time  that  the  card  indicates  you 
paid  dues  was  in  May.  Was  that  the  time  you  got 
tlic  card,  about  May,  1941? 

A.     Yes.  I  had  to  go  to  the  tool  crib  window  for  it. 

Q.  On  the  occasion  when  you  went  to  the  tool 
crib  to  see  Mandella  al)out  getting  the  card,  was 
that  during  your  working  hours  ? 

A.  No,  it  was  when  lunch  period  was  supposed 
to  be  started. 

Q.     Was  Mandella  working  at  the  tool  crib  ?  [656] 

A.     He  was  there. 

Q.  Did  you  pay  any  money  to  him  at  the  time 
you  got  the  card,  any  dues? 

A.  I  paid  fifty  cents  then,  and  then  the  next 
month  I  paid  fifty  cents  more  at  the  tool  crib  win- 
dow. 

Q.  You  went  to  the  tool  crib  window  on  both 
occasions  to  pay?  A.    Yes. 

Q.     And  you  paid  Mandella? 

A.    Yes,  and  Andy  Bereznak  was  there. 

Q.  After  June  did  you  have  occasion  to  join  any 
other  labor  organization? 

Mr.  Cannon:     I  object  to  the  words  '^ Other  labors 
organization." 

Q.  (By  Mr.  Ryan) :  I  will  ask  you  if  you  had 
occasion  to  join  the  C.I.O.  organization? 

A.     I  joined  the  C.I.O.  organization. 

Q.  Was  that  the  United  Electrical,  Radio  and 
Machine  Workers,  C.I.O.?  A.     Yes,  it  was. 

Q.  About  when  was  it  that  you  joined  that  or- 
ganization ? 


Cannon  Manufacturing  Corp.,  et  al.         405 

(Testimony  of  Vivian  Mary  Sullivan.) 

A.  T  believe  either  the  latter  part  of  June  or 
some  time  in  July. 

Q.     1941?  A.     1941.  [657] 

Q.     Thereafter  did  you  wear  a  C.I.O.  button? 

A.     Yes,  I  did. 

Q.  Then  thereafter  the  Cannon  Employees'  As- 
sociation won  a  Labor  Board  election ;  is  that  right, 
in  September,  1941?  A.     Yes. 

Q.  Thereafter  a  contract  was  entered  into  be- 
tw(M'n  the  Cannon  Employees'  Association  and  the 
company;  do  you  remember?  A.     Yes. 

Q.  Did  you  sign  up  with  the  C.E.A.  after  the 
election  or  after  the  contract  was  executed? 

A.  I  signed  up.  They  started  taking  dues  out  in 
'42.  I  signed  up. 

Q.  After  the  C.E.A.  contract  was  entered  into 
in  the  fall  of  1941,  did  you  sign  a  membership  card 
in  the  C.E.A.? 

A.  I  don't  believe  I  did.  I  signed  to  take  out 
dues. 

Q.     Is  that  all  you  recall  of  signing? 

A.     That  is  all  I  recall. 

Q.  That  slip  you  signed  authorized  the  com- 
pany to  deduct  C.E.A.  dues  from  your  paycheck, 
is  that  right,  under  the  contract?  A.     Yes. 

Q.  Did  you  continue  in  the  C.I.O.,  however,  to 
be  a  member  of  the  C.I.O.  ? 

A.     Off  and  on.  [658] 

Q.     Off  and  on?  A.     Yes. 

Trial  Examiner  Batten:  What  do  you  mean  ''off 
and  on"?  Do  you  mean  sometimes  you  were  a  mem- 
ber? 
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The  Witness:     Sometimes  I  didn't  pay  my  dues. 

Trial  Examiner  Batten:  You  mean  in  the 
C.LOJ 

The  Witness:  C.I.O.  I  paid  dues  in  the  C.E.A. 
when  I  had  to  have  my  dues  deducted. 

Trial  Examiner  Batten:  You  mean  when  you 
paid  dues  in  the  C.E.A.  you  did  not  pay  dues  in  the 
C.I.O. ;  is  that  what  you  mean? 

The  Witness:  There  was  quite  some  time  I 
didn't  pay,  but  I  don't  know  if  it  was  at  that  time. 

Q.  (By  Mr.  Ryan) :  Then  did  you  become  an 
Executive  Board  member  at  any  time  of  Local 
1013,  U.E.-C.I.O.,  while  you  were  employed  by  the 
Cannon  Company? 

A.  I  am  not  sure.  I  might  have  been  on  it,  but 
I  am  not  sure. 

Mr.  Ryan:  Miss  Reporter,  will  you  mark  this 
document  as  Board's  exhibit  next  in  order,  please. 

(Thereupon,  the  document  referred  to  was 
marked  Board's  Exhibit  No.  45,  for  identifica- 
tion.) 

Trial  Examiner  Batten :  Do  you  have  any  record 
of  having  been  elected  or  being  on  the  Executive 
Board  of  the  C.I.O.? 

The  Witness:  The  only  thing  was  if  it  was  for 
parties  [659]  and  that. 

Q.     (By  Mr.  Ryan)  :     Of  the  C.I.O.? 

A.     Yes,  if  anything. 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 45,  for  identification,  a  dociunent  entitled 
''Open  Letter  to  Workers  of  Cannon  and  C.E.A.", 
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which  bears  the  date  the  5th  month,  26th  day,  1943. 

I  show  it  to  counsel. 

Miss  Reporter,  please  mark  this  document  as 
Board's  Exhibit  next  in  order. 

(Thereupon,  the  document  referred  to  was 
marked  Board's  Exhibit  No.  46,  for  identifica- 
tion.) 

Q.  (By  Mr.  Ryan) :  Miss  Sullivan,  I  show  you 
what  is  marked  Board's  Exhibit  46,  for  identifica- 
tion, and  ask  you  whether  or  not  you  ever  saw  the 
document  before?  A.     Yes. 

Q.     Will  you  tell  us  what  it  is? 

A.     I  was  there. 

Q.     Will  you  tell  us  what  it  is  % 

A.  We  called  their  bluff,  so  I  was  on  the  Board 
of  Directors  at  that  time. 

Trial  Examiner  Batten:  What  is  that?  I  didn't 
hear. 

Mr.  Cannon:  ''We  called  their  bluff.  I  was  on 
the  Board  of  Directors." 

Q.  (By  Mr.  Ryan)  :  Now.  the  document  starts 
off,  "We,  the  Executive  Board  Members  of  Local 
1013,  U.E.-C.I.O.  reaffirm  [660]  our  stand  that  we 
will  not  join  the  C.E.A."  A.     That  is  right. 

Q.  This  was  in  May,  1943,  that  the  document 
was  published ;  is  that  right  ?  A.     That  is  right. 

Q.     The  names  affixed  to  that  dociunent 

A.     We  signed  our  names. 

Q.    are  yours  and  Vivian  Sullivan 

A.     That  is  right. 

Q.    and  Monna  Nye?  A.    Yes. 
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Q.  Is  that  the  girl  that  just  testified  prior  to 
your  being  on  the  stand?  A.     She  did. 

Q.  And  the  rest  of  the  people  listed  here  on  the 
document  constitute  the  Executive  Board  Members 
of  Local  1013,  U.E.-C.I.O.;  is  that  right? 

A.     Yes. 

Q.     You  had  this  dociunent  printed;  did  you? 

A.  We  had  it  printed  right  where  our  head- 
quarters were. 

Trial  Examiner  Batten:  What  is  it,  mimeo- 
graphed ? 

The  Witness:     Mimeographed. 

Mr.  Ryan:     Mimeographed. 

Q.  (By  Mr.  Ryan)  :  It  was  mimeogi'aphed  at 
the  C.I.O.  offices;  wasn't  it?  [661]  A.     Yes. 

Q.  After  it  was  printed,  what  did  you  do  with 
it,  if  anything? 

A.  We  stood  outside  the  gate  and  passed  them 
out. 

Q.     Outside  of  the  gate  of  the  Cannon  plant? 

A.  Outside  of  the  gate  of  the  Camion  plant,  to 
the  workers  going  in. 

Q.  You  and  these  other  people  that  are  listed 
on  the  bulletin? 

A.     The  other  people  and  myself. 

Q.  The  other  people  refer  to  the  people  whose 
names  appear  on  the  bulletin? 

A.     Yes,  they  were  all  employees  at  that  time. 

Q.  They  were  all  employees  of  Cannon  at  that 
time;  is  that  right?  A.     Yes. 

Mr.  Ryan:     I  have  had  marked  as  Board's  Ex- 
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hibit  46,  for  identification,  a  document  purporting 
to  be  a  notice  of  hearing,  listing  Cannon  Employees' 
Association,  a  non-profit  California  corporation, 
Complainant,  vs.  Louis  Turnie,  Mary  Donovan 
Tankeson,  Erma  Evenstad,  Vivian  Sullivan,  Monna 
Nye,  Joan  Lawrence,  William  Yoimgberg  and  Don- 
ald M.  McClellan,  Defendants.  It  is  a  five-page 
document,  with  a  sixth  page  attached  to  it  listed  as 
Exhibit  A.  I  show  it  to  counsel. 

Miss  Reporter,  please  mark  this  document  as 
Board's  exhibit  next  in  order.  [662] 

(Thereupon,  the  document  referred  to  was 
marked  Board's  Exhibit  No.  47,  for  identifica- 
tion.) 

Q.  (By  Mr.  Ryan)  :  Miss  Sullivan,  I  show  you 
what  has  been  marked  as  Board's  Exhibit  46,  for 
identification,  and  ask  you  if  you  ever  saw  that  be- 
fore, or  a  copy  of  it?  A.     Yes,  I  have. 

Q.     When  did  you  see  it  first? 

A.  Well,  when  they  gave  us  the  notice  of  the 
hearing. 

Q.  How  did  you  receive  the  document,  in  the 
mail  or  from  some  person? 

A.  It  was  from  some  person  outside  of  the  gate, 
or  inside  the  gate  at  the  time,  who  handed  it  to  me. 
I  am  not  sure  if  it  was  Andy  Bereznak  or  who,  but 
someone  from  the  Board  of  Directors. 

Q.     Of  the  Cannon  Employees'  Association? 

A.     Of  the  Cannon  Employees'  Association. 

Q.    Did  you  receive  it  about  the  time,  within  a 
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few  days,  after  you  had  published  and  circulated 

this  document  which  is  Board's  p]xhi))it  45  i 

A.     Yes,  I  did. 

Q.  As  a  result  of  your  receipt  of  Board's  Ex- 
hibit 46 — by  the  way,  the  other  people  named  in 
Board's  Exhibit  45  also  received  a  co])}'  of  Board's 
Exhibit  46;  is  that  right? 

Mr.  Cannon:     If  she  knows. 

Q.     (By  Mr.  Ryan)  :     Do  you  know?  [663] 

The  Witness:     T\Tiat? 

Mr.  Cannon:     Do  you  know? 

Trial  Examiner  Batten:  If  you  know,  did  the 
other  people  named  there  get  a  copy  of  this  notice 
of  hearing,  and  so  forth? 

The  Witness:  Well,  if  I  am  not  mistaken,  I 
think  Monna  Nye  did  with  me.  I  wasn't  with  them 
at  the  tune.  I  was  coming  to  work  at  the  time. 

Q.  (By  Mr.  Ryan)  :  I  see.  I  now  show  you 
Board's  Exhibit  47,  for  identification.  Miss  Sulli- 
van, and  ask  if  you  ever  saw  that  before? 

A.    Yes. 

Q.  It  is  purportedly  a  letter  to  the  Board  of 
Directors  of  Cannon  Employees'  Association,  215 
West  Avenue  33,  Los  Angeles,  California,  dated 
June  8,  1943,  from  Louis  Turnie,  Vivian  Sullivan, 
Joan  Lawi'ence,  Donald  McClellan,  Erma  Evenstad, 
Monna  Nye,  and  William  Youngberg,  and  ask  if 
that  was  published  by  yourself  and  these  other  per- 
sons named  in  the  document?  A.    Yes. 

Q.  And  circulated  among  the  employees  of  the 
company?  A.     Yes. 
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Q.     Did  you  distribute  that  at  the  gate? 

A.     At  the  gate,  outside  of  the  gate. 

Q.  Did  you  notify  the  Board  of  Directors  of  the 
Cannon  [6(S4]  Employees'  Association  of  the  con- 
tents of  the  document? 

A.  Well,  we  did  tell  them  that  we  would  not 
appear. 

Q.  You  told  them  that  you  would  not  appear 
for  the  hearing  that  was  set  forth  in  Board's  Ex- 
hibit 46;  is  that  right?  A.     Yes. 

Q.  You  did  not  appear  then  for  the  scheduled 
hearing?  A.     No;  it  was  called  at  4:30. 

Q.     In  the  afternoon? 

A.  In  the  afternoon,  and  we  were  supposed  to 
be  working. 

Q.  All  of  you  people  were  supposed  to  be  work- 
ing that  were  being  called  as  defendants? 

A.  I  don't  know  about  two  of  them,  but  the 
rest  of  us. 

Q.  But  those  of  you  wouldn't  answer  because  it 
would  mean  your  leaving  your  jobs? 

A.  We  didn't  want  to  leave  our  machines  dur- 
ing wartime. 

Q.  Thereafter,  after  you  had  circulated  Board's 
Exhibit  47,  Miss  Sullivan,  did  you  continue  to  work 
for  the  company? 

A.  We  worked  until  June  12th,  when  they  fired 
the  girls. 

Q.     Will  you  tell  us  what  happened  on  June  12th  ? 

A.  It  was  my  day  off.  We  rotated  days  off  in  the 
machine  shop ;  the  girls,  Monna  and  Erma,  and  then 
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wont    to   work.    Their   cards   were   not   there   and 

neither  was  mine,  and  they  called  me  up. 

Q.     Who  called  you  up? 

A.  The  girls,  Monna  and  Erma.  They  said  my 
card  wasn't  [665]  there. 

Q.     Monna  Nye  and  Erma  Evenstad? 

A.     Yes. 

Mr.  Cannon:     I  object  to  that  as  being  hearsay. 

Trial  Examiner  Batten:     You  may  tell  us. 

Q.     (By  Mr.  Ryan)  :     Go  ahead. 

A.  They  said  my  card  wasn't  there  and  they 
were  fired.  And  that  I  probably  was  fired,  also.  I 
went  back  to  work  a  few  days  later. 

Trial  Examiner  Batten:  You  say  a  few.  Was 
it  the  next  day  or  several  days  later? 

The  Witness:  I  knew  as  long  as  my  card  was 
out 

Trial  Examiner  Batten:  That  wasn't  my  ques- 
tion. Was  it  the  next  day  or  several  days? 

The  Witness:     About  two  days. 

Trial  Examiner  Batten:  Two  or  three  days 
later  ? 

The  Witness:  We  didn't  work  Sunday  and  I 
didn't  go  Monday.  I  went  Tuesday,  I  believe,  or 
Wednesday,  somewhere  around  there. 

Q.  (By  Mr.  Ryan)  :  When  you  went  back  to 
the  plant  after  this  conversation  with  Monna  Nye 
and  Erma  E venstad,  whom  did  you  see  at  the  plant  ? 

A.  I  went  in  to  see  if  my  card  was  there,  but 
it  wasn't. 

Q.     At  the  time  clock,  you  mean? 
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A.  At  the  time  clock.  So  I  went  into  Hawkin- 
son's  office.  [666'] 

Q.     Superintendent  Hawkinson? 

A.     Superintendent  Hawkinson. 

Q.     When  you  ,i>()t  into  his  office,  who  was  there? 

A.  Harold  Jorgensen  was  there,  his  secretary, 
and  me. 

Mr.  Cannon:  Pardon  me.  You  say  Jorgensen 
was  there,  and  who  else? 

The  Witness :     Hawkinson. 

Q.  (By  Mr.  Ryan)  :  Was  Hawkinson  present, 
also?  A.     He  was  there,  yes. 

Q.     In  the  office?  A.     Yes. 

Q.  Was  anyone  else  present  besides  Hawkinson 
and  Jorgensen  and  yourself? 

A.  Because  I  went  in  before  I  was  due  for 
swing  shift. 

Q.  You  got  there  a  little  ahead  of  time  that  you 
would  normally  have  gone  to  work  on  the  swing 
shift;  is  that  right?  A.     Yes. 

Q.  Now,  have  you  identified  everybody  that  was 
in  the  office  at  that  time?  A.     Yes. 

Q.     There  were  three  of  you  in  there? 

A.     The  three  of  us. 

Q.     Was  there  a  conversation  had  ? 

A.  I  told  them  that  the  girls  told  me  my  time 
card  wasn't  there  that  Saturday.  And  he  said 
that [667] 

Q.     Who  said? 

A.     Hawkinson,  and  told  me  I  was  fired.  And 
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Howard   Jorgensen   said   lie   was   soir\'   to   sec   ii.^ 

kids  go. 

Q.     Did  you  ask  him  why  you  were  fired?  J 

A.  I  didn't  ask  them  why.  I  didn't  say  any- 
thing more.  They  helped  me  cheek  in  my  tool 
checks,  and  I  left. 

Q.  Well,  wasn't  anything  said  as  to  the  reason 
you  were  being  let  go,  Miss  Sullivan? 

Mr.  Cannon :     She  said  not. 

Trial  Examiner  Batten:  Was  there  any  further 
discussion  there  ? 

The  Witness :  Well,  they  said  that  all  of  us  who 
signed  the  leaflets  were  being  fired. 

Trial  Examiner  Batten:     Who  said  that? 

The  Witness:     Superintendent  Hawkinson. 

Trial  Examiner  Batten:  Try  and  recall  just 
what  he  said  to  you.  When  you  first  went  in,  for 
instance, — that  is  the  easiest  way  to  tell  us — who 
talked  first? 

The  Witness:  I  asked  Mr.  Hawkinson  if  I  was 
fired  or  if  I  was  to  go  to  work  that  day. 

And  he  said,  ''No,  you  are  fired." 

Trial  Examiner  Batten:  Did  he  say  anything 
else  at  that  time? 

The  Witness:     Not  at  that  time,  no. 

Trial  Examiner  Batten :  Who  talked  next  ?  Did 
you  say  [668]  anything  then? 

The  Witness:  No.  He  said  he  would  get  it 
straightened  ti])  right  away,  for  me  to  check  out. 
I  asked  him  w^hy.  And  he  said  on  account  of  signing 
this  petition  that  we  refused  to  join — pay  dues  and 
join  this  C.E.A. 
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Trial  Examiner  Batten:  Was  anything  else  said 
during  the  time  you  were  there,  by  anybody? 

The  Witness:  Howard  Jorgensen,  the  secretary, 
said  he  was  sorry  to  see  us  kids  go,  we  were  good 
workers. 

Trial  Examiner  Batten:  Do  you  recall  anything 
else  that  was  said  during  the  time  you  were  there 
l)y  you  or  any  of  the  other  people? 

The  Witness:  No.  I  went  to  Glen  McClung  and 
shook  hands  with  him.  He  said  he  was  sorry;  the 
foreman.  He  said  we  were  good  workers  and  they 
shouldn't  have  done  that. 

Trial  Examiner  Batten:  Did  you  receive  your 
pay  that  day? 

The  Witness :  I  got  my  check,  and  later  on  I  got 
a  vacation  check,  I  believe  it  was,  that  I  was  en- 
titled to.  But  they  didn't  want  us  to  take  vacations, 
they  asked  us  to  work  instead  of  taking  a  vacation. 

Trial  Examiner  Batten :  You  mean  the  company 
mailed  you  a  vacation  check;  is  that  right? 

The  Witness :  Later  on,  yes.  I  received  my  check 
for  the  week,  two  weeks.  [669] 

Mr.  Ryan:     Have  you  completed  your  questions? 

Trial  Examiner  Batten:     Yes. 

Q.  (By  Mr.  Ryan)  :  Have  you  worked  for  the 
company  since  that  time? 

A.     Since  I  was  fired  ?  No. 

*  *  *  * 

Cross-Examination 

*  *  *  * 

Q.  Well,  now,  this  open  letter  you  speak  about 
to   workers    of    Cannon,    C.E.A.,    which    is    dated 
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5-26-43,  who  prepared  that,  [681]  if  you  know? 

A.  AVc  prepared  it  in  the  office  on  Pasadena 
Avenue  before  w^ork. 

Q.     You  say  you  did?  A.     We. 

Q.  AVliat  did  you  have  to  do  with  it,  if  any- 
thing ?  It  is  Board's  Exhibit  45. 

A.     We  all  had  something  to  do  with  it. 

Q.     What  did  you  have  to  do  with  it? 

A.     At  that  time  I  was  on  the  Board  of  Directors. 

Q.  What  did  you  have  to  do  with  the  prepara- 
tion of  this  document,  Board's  Exhibit  45? 

A.  Let  me  read  it.  All  of  us  on  this  who  signed 
this  letter  agreed  that  we  w^ould  not  join  the  C.E.A., 
and  we  all  talked  it  over. 

Q.  You  talked  it  over,  and  then  did  you  dictate 
that  letter  yourself  (indicating)  ? 

A.     We  drew  it  up  ourselves.  [682] 

*  *  *  * 

Q.  (By  Trial  Examiner  Batten)  :  The  question 
to  you  is:  Did  you  know  that  the  second  contract 
which  the  C.E.A.  had  had  a  closed  shop  clause  in 
it?  Didn't  it?  A.     Well,  yes,  after  they 

Q.     You  knew  that;  didn't  you? 

A.     Yes,  I  knew  that. 

Q.  You  also  knew,  didn't  you,  under  that  con- 
tract you  were  [687]  supposed  to  belong  to  the 
C.E.A.  and  pay  dues?  Didn't  you? 

A.     But  we  didn't  get  to  vote  for  it,  or  anjrthing. 

Q.  Whether  you  did  or  not,  you  knew  it  was  a 
closed  shop;  didn't  you?  A.     Yes. 

Q.     You  knew  it  was  a  closed  shop  contract? 
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A.     Oh,  yes. 

Q.  And  you  know  that  under  a  closed  shop  con- 
tract you  have  to  pay  dues,  you  have  to  be  a  mem- 
ber of  the  or2:anization  that  has  the  closed  shop? 
You  know  that;  don't  you?  A.     Yes. 

Q.  (By  Mr.  Cannon)  :  And  you  knew  that  was 
the  reason  you  were  discharged,  is  because  you 
hadn't,  and  refused  to  pay  dues  or  join  the  C.E.A., 
isn't  that  correct? 

A.     No.  They  fired  us  because  we  signed  that. 

Q.    Who  did?  A.     Who? 

Q.     Who  fired  you?  A.     Cannon's. 

Q.  Whoever  told  you  in  Cannon's  you  were  fired 
for  that  reason?  A.     Who  did? 

Q.     Yes.  A.     Hawkinson.  [688] 

Q.     What  did  he  tell  you? 

A.  He  said  I  was  fired — we  were  fired  for — 
well,  what  was  in  the  leaflet. 

Q.     Tell  me  what  he  said. 

A.     For  refusing  to  join  the  C.E.A. 

Q.  Hawkinson  told  you  you  were  fired  for  re- 
fusing to  join  the  C.E.A. ;  isn't  that  true? 

A.    Yes. 

Q.     And  refusing  to  pay  dues  in  the  C.E.A.  ? 

A.     No,  he  didn't  say  that. 

Q.  Before,  in  your  direct  examination,  you  men- 
tioned the  fact  Mr.  Hawkinson  did  say  it  was  be- 
cause you  hadn't  paid  dues.  I  will  say  that  to  you 
seriously.  That  is  what  you  testified  in  the  first 
instance.  Did  he  say  anything  about  paying  dues? 

Trial   Examiner  Batten:     Well,   irrespective   of 
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what  you  said  before,  if  you  said  that,  you  tell  us 

what  he  did  say  to  you  about  that  matter? 

The  Witness:  He  told  me  when  I  went  back  to 
work,  to  see  if  I  was  fired  or  was  still  working,  that 
all  of  us  who  signed  that  leaflet  were  going  to  be 
fired. 

Q.     (By  Mr.  Cannon) :     Were  going  to  be  fired? 

A.  Yes.  There  was  Louis  Tumie,  he  wasn't  fibred 
at  the  time.  I  don't  know  about  a  couple  of  them. 

Q.     What  else  did  he  tell  you?  [689] 

A.  He  told  us  that  we  were  to  be  fired,  that  he 
was  sorry. 

Q.     Did  he  say  why  you  were  going  to  be  fired? 

A.     For  the  leaflet. 

Q.     And  for  not  joining  the  C.E.A.? 

A.     For  the  leaflet  and  not  joining  the  C.E.A., 

but  he  didn't  say  anything  about  dues.  [690] 

*  *  *  * 

MONNA  MONNETTE  NYE,  | 

recalled  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Ryan) :  Miss  Nye,  I  show  you 
Board's  Exhibit  45,  and  ask  you  if  the  name  Monna 
Nye  appearing  at  the  bottom  of  this  document  refers 
to  you?  A.     Yes,  it  does.  [692] 

Q.  Were  you  part  of  the  grou])  that  ])ut  out  that 
document  ?  A.     Yes,  I  was. 

Q.     Where  was  it  distributed,  can  you  tell  me? 

A.     Well,  we  passed  the  leaflets  out  in  front  of  the 
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employees'  entrance  at  Cannon's. 

Q.     At  the  gate?  A.     At  the  gate,  yes. 

Q.  When  you  say  "we  did",  whom  do  you  refer 
to  })y  the  term  "  we  "  ? 

A.     There  was  Erma,  Vivian,  and  myself. 

Q.     Erma  Evenstad? 

A.     Erma  Evenstad,  Vivian  Sullivan,  and  myself. 

Q.  I  notice  the  date  of  the  document  is  May  26, 
1943.  Is  that  about  the  time  when  you  circulated 
them  ?  A.     Yes. 

Q.  I  show  you  Board's  Exhibit  46  and  ask  you 
if  you  were  served  with  that  document  *? 

A.  Yes.  As  I  went  out  the  gate  they  handed  it 
to  me,  Andy  Bereznak. 

Q.     Andy  Bereznak  did  ?  A.     Or  the  guard. 

Q.     Either  the  guard  or  Bereznak  ? 

A.     Yes. 

Q.  Anyway,  you  received  a  copy  of  this  docu- 
ment, did  you?  A.     Yes.   [693] 

Q.  And  you  got  a  copy  of  that  shortly  after  you 
had  distributed  Board's  Exhibit  45;  is  that  right? 

A.     Yes. 

Q.  Then  I  notice  in  the  document.  Board's  Ex- 
hibit 46,  the  date  for  your  hearing  is  being  set  for 
you  and  these  other  people  that  signed  the  document 
which  is  Board's  Exhibit  45.  Did  you  appear  for 
that  hearing?  A.     No,  we  didn't. 

Q.  I  show  you  Board's  Exhibit  47,  and  ask  you 
if  you  and  the  other  persons  whose  names  are  type- 
written thereon  put  that  document  out? 

A.     Yes,  we  put  this  out. 
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Q.  The  people  whose  immes  are  typewritten  on 
there  at  the  l^ottom  ^  A.     Yes. 

Q.     Did  you  circulate  that  among'  the  employees  .^ 

A.     At  the  gate. 

Q.     The  Can.non  gate?  A.     Yes. 

Q.  Now,  the  date  on  that  document  is  June  S, 
1943?  A.     Yes. 

Q.  And  I  ask  you  if  on  June  12th  you  reported 
for  work  as  usual  ?  A.     Yes. 

Q.     June  12,  1943?  [694]  A.     Yes. 

Q.  Would  you  tell  us  what  happened  as  you  came 
to  the  plant  that  day  to  go  to  work  ? 

A.  I  walked  in  the  gate  and  then  I  went  into 
the  cafeteria.  I  didn't  come  in  right  away,  I  had 
some  time.  I  met  Joan  Lawrence  there  and  she  told 
me  her  time  card  wasn't  there.  Erma  Evenstad  and 
I  went  out  and  our  time  cards  were  gone. 

Q.  AVhere  did  you  and  Erma  Evenstad  go,  to  the 
time  clock?  A.     Yes. 

Q.  Joan  Lawrence,  is  that  the  person  whose  name 
is  also  attached  to  these  documents  you  have  just 
looked  at.  Board's  Exhibits  45,  46,  and  47? 

A.     Yes. 

Q.     Go  ahead. 

A.  And  Erma  Evenstad  and  myself,  we  went  in 
to  Mr.  Hawkinson's  office,  and  I  asked  Mr.  Haw- 
kin  son — 

Q.  Was  anybody  else  in  there  l^esides  you  and 
Erma  Evenstad  ? 

A.     There  was  Bill  Youngberg. 

Q.  Is  his  name  also  attached  to  those  documents 
you  just  looked  at?  A.     Yes. 
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Q.     All  right. 

A.  And  I  told  Mr.  Hawkinson  he  couldn't  fire 
me.  And  he  said,  "Well — ." 

Q.  Wait  a  minute.  Now,  Miss  Nye,  when  you 
first  went  in  [695]  there,  who  was  there  besides 
these  people  you  have  mentioned.  Mr.  Hawkinson 
was  iu  there.  Was  anybody  else  in  there  besides 
these  other  people  you  have  mentioned?  Have  you 
named  everybody  that  was  in  the  office  that  you 
can  recall  ? 

A.  I  don't  know  whether  his  secretary  was  in 
there  or  not. 

Q.  Now,  would  you  tell  us  what  was  the  first 
thing-  said  when  you  got  in  there,  and  by  whom  ? 

A.  The  first  thing  I  said  when  I  got  in  the  office 
is,  ''My  time  card  isn't  in  the  rack." 

He  said  I  had  been  fired.  And  I  said,  "You  can't 
fire  me." 

He  says,  "Well,"  he  says,  "I  have  to  fire  you 
because  the  C.E.A.  ordered  it." 

And  then  I  said — I  started  threatening  him.  I 
said,  "I  will  go  to  the  Board."  I  threatened  him 
with  all  sorts  of  legal  actions,  and  that  I  would  take 
— and  Erma  grabbed  my  arm  and  pulled  me  out. 

Q.  Just  what  did  you  say?  You  say  you  threat- 
ened him.  Tell  us  what  you  said.  Miss  Nye  ? 

A.  I  said  I  would  take  it  to  the  Labor  Board 
and  really  would  show  him  what  was  what. 

Q.     Did  Mr.  Hawkinson  say  anything  further? 

A.  He  had  a  little  book  and  he  had  it  open.  I 
didn't  read  it.  I  just  pushed  it  away,  and  wouldn't 
read  it. 
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Q.     Did  you  recognize  the  1)001^?  [696] 

A.  Well,  it  was  a  little  book,  you  know,  like  they 
pass  out. 

Trial  Examiner  Batten:  The  (question  is:  Did 
you  recognize  it?  What  was  it? 

The  Witness:  It  was  a  contract,  or  something 
like  that,  with  the  company,  with  Cannon's. 

Q.     (By  Mr.  Ryan)  :    Well,  did  he  read  from  it? 

A.  He  extended  it  and  he  held  it  out,  but  I 
wouldn't  look  at  it.  I  just  pushed  it  away.  T  didn't 
want  anything  to  do  with  it. 

Q.     Did  you  then  leave  the  office? 

A.     Then  Erma  escorted  me  out. 

Q.  Where  did  you  and  Erma  go  after  you  left 
the  office? 

A.     We  had  to  turn  in  our  tool  checks. 

Q.     What  are  tool  checks  ? 

A.     You  know,  our  tool  box. 

Q.     Tool  checks,  are  they  numbers  you  have  for] 
your  tools  ? 

A.  Yes.  We  go  to  the  tool  crib  and  check  thingsj 
out  with  them.  And  we  were  going  over  and  saying 
goodbye  to  several  of  the  fellows  in  the  machine 
shop  and  Mr.  Hawkinson  and  one  of  the  guards," 
they  seemed  rather  in  a  hurry  for  us  to  get  out  of 
the  shop.  They  didn't  want  us  to  talk  to  anyone.  That 
is  the  impression  I  gathered. 

Mr.  Cannon :     I  move  to  strike  that. 

Trial  Examiner  Batten:  It  may  be  stricken,  the 
impression.  [697]  Tell  us  what  was  done  and  what 
was  said. 

Q.     (By  Mr.  Ryan)  :   While  you  were  over  talking 
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to  the  otlicT  employees,  did  Mr.  Hawkinson  come 

over  there? 

A.  Mr.  Hawkinson  came  up  and  told  us  we  bet- 
tei'  be  leaving.  And  Mr.  Hawkinson  and  the  guard 
walked  with  us  out  to  the  gate. 

Q.     The  exit?  A.     The  exit  from  the  shop. 

Q.  Was  there  anybody  besides  you  and  Erma 
Evenstad  there  when  you  were  escorted  out? 

A.     Bill  Youngberg  was  still  in  there  when  I  left. 

Q.     He  stayed  behind  in  Hawkinson 's  office? 

A.     Yes. 

Q.  Have  you  ever  been  employed  since  then  by 
Cannon's?  A.     No. 

Mr.  Ryan:    That  is  all. 

Cross-Examination 

Q.  (By  Mr.  Cannon)  :  What  other  threats  did 
you  make  at  the  time  you  were  let  out  ? 

A.  I  told  them  I  was  going  to  go  to  the  Labor 
Board  and  show  them  what  was  what. 

Q.     You  would  show  them  what  was  what  ? 

A.     Yes. 

Q.     What  else  was  said? 

A.  He  said  he  had  to  fire  me  because  the  C.E.A. 
had  ordered  [698]  it. 

[699] 


*  *  *  * 
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called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  l)eing-  first  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination 

Q.  (By  Mr.  Ryan)  :  State  your  full  name,  please, 
Mr.    [703]    Young])erg. 

A.     Clarence  William  Youngberg,  Jr. 

Trial  Examiner  Batten:  Mr.  Ryan,  not  to  inter- 
rupt, but  is  it  the  position  of  the  Board  that  all  these 
people  listed  in  paragraph  14  were  discharged  under 
similar  circumstances  ? 

Mr.  Ryan:    Yes. 

Mr.  Cannon :    I  will  stipulate  to  that. 

Trial  Examiner  Batten:  Not  discharged,  but 
were  terminated  by  service  of  this  notice  and  so 
forth. 

Mr.  Ryan :    That  is  right. 

Trial  Examiner  Batten:  I  was  going  to  suggest 
then,  is  it  necessary  to  go  into  the  details  of  that 
with  each  one  of  these  witnesses? 

Mr.  Ryan:    Not  at  this  time,  no. 

Trial  Examiner  Batten :  In  other  words,  if  there 
are  any  conversations  or  any  matters,  other  than  this 
incident  of  their  termination,  I  think  it  is  all  right 
to  go  into  it.  But  I  am  sure,  with  the  names  of  all 
these  people  on  the  notice  of  hearing  and  so  forth,  it 
can  be  agreed  they  were  all  notified  of  this  hearing 
and  that  their  employment  was  terminated.  T  don't 
mean  w\as  terminated  by  the  company,  but  termiu- 
ated  under  similar  circumstances.  Is  that  correct, 
Mr.  Cannon? 
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Mr.  Cannon :    That  is  correct. 
*  *  *  *  [704] 

Q.  Were  you  ever  employed  by  Cannon  Manufac- 
turing Corporation?  A.     Yes. 

Q.  AVhen  did  you  begin  working  for  that  com- 
pany, approximately  % 

A.     Friday,  September  13,  1940. 

Q.  And  in  what  department  did  3^ou  begin  work- 
ing ?  A.     Die  cast. 

Q.  Did  you  continue  in  that  department  all  of 
the  time  you  were  employed  ? 

A.  No,  sir.  I  worked  in  various  departments. 
First  it  was  die  cast  and  then  finishing  casting,  and 
then  maintenance. 

Q.  At  the  time  you  began  working  for  the  com- 
pany, who  was  your  foreman'?  A.     Joe  Kales. 

Q.  About  March,  1941,  did  you  have  occasion  to 
have  a  [705]  conversation  with  Ned  Mandella? 

A.  Yes.  Ned  Mandella  was  signing  jjeople  up 
for  a  Cannon  Employees  Recreation  Association  at 
the  tool  crib,  which  he  was  an  attendant  of — he 
worked  in  the  tool  crib.  I  don't  know  whether  you 
would  consider  him  an  attendant. 

Q.  He  worked  there,  anyway.  Now,  on  the  oc- 
casion when  you  talked  to  him  were  you  at  the  tool 
crib  ? 

A.     I  was  at  the  tool  crib  window. 

Q.     Tell  us  what  the  conversation  was. 

A.  He  wanted  to  know  if  I  would  give  50  cents 
a  month  for  Cannon  Employees'  Recreation  Asso- 
ciation, to  take  care  of  recreation  for  different  things. 
We  was  to  get  discounts  on  different  recreation,  by 
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getting  in  a  mass,  a  bunch  of  us  to  go  collectively. 
He  would  get  ditferent  recreations,  horseback  riding 
and  so  on.  And  this  was  to  be  an  association  for 
that. 

Mr.  Cannon:  I  see  you  have  a  similar  recreation 
card  in  your  hand. 

Mr.  Ryan:    Yes. 

Mr.  Cannon :  It  may  go  in  without  further  identi- 
fication, showing  th(^  dues  he  paid,  and  save  some 
time. 

Mr.  Ryan :  Maybe  we  can  stipulate  that  the  card 
shows  punches  for  the  months  of  February  and 
March,  and  it  w^ould  indicate  that  dues  were  de- 
ducted. 

Mr.  Cannon:     Y^es.  February  and  March,  1941? 

Mr.  Ryan:    Y^es. 

Mr.  Cannon:    Yes.  We  will  so  stipulate. 

Q.  (By  Mr.  Ryan)  :  The  card,  Mr.  Youngberg, 
indicates  you  paid  dues  in  February.  It  must  be 
February  when  you  were  first  approached,  1941,  by 
Mandella;  is  that  right? 

A.     Well,  the  dates  are  hard  to  remember  then 

Q.  Whatever  the  card  says  it  is  probably  more 
accurate  than  your  memory  now? 

A.     It  probably  is,  yes. 

Trial  Examiner  Batten:     vSo  the  record  is  clea 
I  think  Mr.  Cannon  said  something  about  dues  fo; 
those  two  months  being  deducted. 

Mr.  Cannon:    I  didn't  mean  deducted.  I  mean  hi 
paid  them. 

Trial  Examiner  Batten:     Under  the  Recreation 
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Association  the  employees  paid  the  dues  themselves? 

Mr.  Cannon:    That  is  right. 

Trial  Examiner  ]>atten :  The  rc^spondents  didn't 
deduct  the  dues? 

Mr.  Cannon :    I  didn  't  mean  to  say  deduct. 

Trial  Examiner  Batten :    You  said  deduct. 

Mr.  Cannon :    I  am  sorry. 

Q.  (By  Mr.  Ryan)  :  Now,  did  you  have  occasion 
to  see  any  bulletin  board  erected  in  the  plant  there 
about  the  timc^,  within  a  few  weeks  after  this  Associa- 
tion was  gotten  under  [707]  way,  the  formation  of 
it? 

A.  A  bulletin  board  was  erected  in  front  of  Ray 
Cromwell's  office,  that  is,  between  Ray  Cromwell's 
office  and  the  finishing  casting  department,  which 
was  then  right  beside  Cromwell's  office,  for  the  pur- 
pose of  posting  Recreation  Association  bulletins.  It 
stood  up  about  two  or  three  feet  off  the  ground  and 
it  was  about  two  and  a  half  foot  square,  I  believe. 

Q.  This  Cromwell  you  spoke  of  was  the  superin- 
tendent, Superintendent  Cromwell? 

A.     The  superintendent  of  the  factory  then,  yes. 

Q.  Then  thereafter  did  you  have  occasion  to  see 
bulletins  of  this  Association  posted  on  there? 

A.  There  were  bulletins  on  it  about  the  progress 
of  the  Association,  and  they  were  going  to  have  an 
election  of  officers  for  the  Association. 

Q.     Was  an  election  subsequently  held? 

A.  There  was  an  election  held.  Herbert  Elgin, 
who  was  my  foreman  then,  and  Ned  Mandella  were 
nominated  for  head  of  the  Association.  I  don't  re- 
member whether  it  was  president  or  what. 
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Q.     Was  a  balloting  election  held? 

A.  There  was  a  balloting  election  held.  Who  nom- 
inated them  I  don't  know. 

Q.     Did  you  receive  a  ballot  for  that  election  .^ 

A.     I  don't  remember. 

Q.  Did  you  observe  that  a  ballot  box  was  made 
available  for  the  placement  of  ballots? 

A.     Yes,  there  was  a  ballot  box  within  the  plant. 

Q.     Where  was  that  ballot  box  located? 

A.  I  am  not  exactly  familiar  with  it.  I  think  it 
was  in  the  hallway  there,  but  I  couldn't  say  for  sure. 

Q.  Now,  prior  to  the  first  Labor  Board  election. 
National  Labor  Relations  Board  election,  which  I 
believe  this  record  establishes,  was  on  September 
9th,  1941,  did  you  observe  that  the  company  installed 
loud  speakers  at  its  plant? 

A.  There  were  loud  speakers  placed  on  the  roof 
of  the  plant.  The  C.I.O.  had  a  sound  truck  out  there 
and  the  company  placed  speakers  out  there  to  play 
music. 

Mr.  Cannon :  May  I  have  an  objection  on  the  same 
ground  as  heretofore  stated  with  respect  to  the  use 
of  these  loud  speakers  at  the  same  time  the  sound 
truck  was  being  utilized? 

Trial  Examiner  Batten :  You  may  have  a  continu- 
ing objection  to  that. 

Q.  (By  Mr.  Ryan) :  Where  were  these  loud 
speakers  placed? 

A.     On  the  building,  facing  toward  the  street. 

Q.     On  the  outside  of  the  building? 

A.  On  top  of  the  building.  Whether  they  were 
on  the  outside  I  don't  know. 
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Q.  'J'he  C.I.O.  sound  truck  would  come  down  to 
the  plant  [709]  occasionally? 

A.  It  would  come  down  there  when  the  shifts 
came  off  and  on. 

Q.     When  would  that  be? 

A.  The  regular  shifts.  It  would  be  there  in  the 
morning  and  afternoon  when  the  day  shift  went  off 
and  the  swing  shift  came  on.  Whether  it  was  there 
for  the  graveyard  or  not  I  don't  know. 

Q.     What  shift  were  you  working  on  / 

A.     I  was  working  on  days. 

Q.  About  how  long  was  this  before  the  first  elec- 
tion you  noticed  that  these  loud  speakers  were  in- 
stalled ? 

A.  They  were  installed  just  shortly  before  the 
first  election.  I  don't  know  that  it  was  before  the 
strike  or  not. 

Q.  At  such  times  as  the  C.I.O.  public  address  sys- 
tem would  come  down  to  the  plant  to  broadcast,  did 
you  ever  have  occasion  to  notice  whether  the  volume 
over  these  loud  speakers  changed  in  any  way? 

A.  They  were  exceptionally  large  speakers.  They 
were  larger  than  we  had  inside.  They  were  on  loud. 

Q.  Did  you  notice  the  volume  that  came  over 
these  loud  speakers,  that  it  would  be  affected  one 
way  or  the  other  at  the  particular  time  the  C.I.O. 
loud  speaker  was  there? 

A.  I  know  we  couldn't  hear  the  speaker  at  all, 
and  we  had  to  move  the  truck  down  the  street. 

Q.     The  C.I.O.  speaker?  [710] 

A.     Yes.  About  a  half  a  block  down  the  street. 

Q.     Did  you  notice  that  the  volmne  over  these 
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loud  speakers  would  lessen  or  increase  after  the 

C.T.O.  truck  left? 

A.     I  couldn't  say.  I  didn't  hang  around  there  too 
long  after  the  C.I.O.  truck  would  leave. 
*  *  *  *  [711] 

Q.  (By  Mr.  Ryan)  :  What  was  the  first  thing 
that  was  said  after  you  and  Hawkinson  came  to- 
gether there? 

A.  He  said  he  didn't  think  I  would  get  it.  So  I 
saw  Henry  Hintemeyer  and  I  left  Hawkinson  and 
talked  to  Henry  Hintemeyer,  the  assistant  superin- 
tendent. He  said  being  as  I  had  asked  for  my  vacation 
and  they  didn't  give  it  to  me  he  would  do  all  he 
could  to  see  I  got  my  vacation  check. 

Q.  Yes.  But,  Mr.  Youngberg,  you  had  been  told 
by  your  foreman  you  were  fired.  Did  you  say  any- 
thing to  these  other  men,  Hawkinson  and  Hinte- 
meyer, about  trying  to  find  out  why?  [715] 

A.  Well,  after  I  turned  in  my  tool  checks,  then 
I  went  to  Hawkinson 's  office  to  get  my  checks.  And 
I  talked  to  him  the  second  time. 

Q.    I  see. 

A.  And  I  asked  him,  T  told  him — I  don't  remem- 
ber the  exact  words.  I  wanted  to  know  why  I  was 
fired.  And  he  showed  me  a  little  slip  that  was  about 
— oh,  five  inches  long  and  about  three  inches  deep, 
I  believe,  that  said  the  agreement  between  the  com- 
pany and  the  union.  And  he  said  he  didn't  have 
anything  to  do  with  it,  the  union  had  said  for  him  to 
fire  us.  It  was  because  of  the  agreement  between  the 
company  and  the  union.  I  believe  he  said  Section  2, 
Article  I. 
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Q.  Did  he  have  the  contract  there  at  the  time, 
the  contract  betwec^ri  the  C.E.A.  and  the  company? 

A.  I  don't  remember  whether  he  did  or  not.  He 
had  some  slips  there.  He  had,  I  would  say,  a  dozen 
sli])s.  He  thumbed  through  them  until  he  got  to  my 
sli]).  But  he  didn't  give  me  a  copy  of  it.  He  just 
showed  it  to  me  and  kept  the  copy. 

Q.     What  did  it  say  on  that  slip  1 

A.  Something  al)out  the  agreement  between  the 
company  and  the  union.  Article  II,  Section  1  or 
Article  I,  Section  2 ;  but  it  was  the  agreement. 

Mr.  Ryan:    Does  the  company  have  that  slip  now? 

Mr.  Cannon:  No,  we  do  not.  This  is  an  employ- 
ment [716]  termination  slip  (indicating).  Was  it 
a  green  slip? 

Mr.  Robert  Cannon :  Was  it  one  of  these  (indicat- 
ing) ? 

The  Witness:  I  don't  remember  whether  it  was 
one  of  those  or  not. 

Mr.  Cannon:  This  is  one  of  the  confidential  files 
we  are  required  to  keep  under  the  Labor  Act,  as  I 
understand  it. 

Mr.  Ryan:  May  I  see  it?  Is  it  your  termination 
slip  on  this  man? 

Mr.  Cannon:  This  is  the  termination  form.  This 
is  our  only  record.  We  will  give  you  a  copy  of  it. 

Mr.  Ryan:    May  I  look  at  it? 

Mr.  Cannon:    Yes. 

Mr.  Ryan :  Do  you  have  any  objection  to  my  show- 
ing it  to  the  witness  ? 

Mr.  Cannon:  Is  this  the  one  you  saw  (indicat- 
ing) ? 
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The  Witness :    I  can 't  say. 

Mr.  Robert  Cannon:  Those  come  in  all  different 
colors. 

Mr.  Ryan:  They  would  have  the  same  wording 
on  them. 

Q.  (By  Mr.  Ryan) :  Mr.  Youngberg,  I  show  you 
a  document — 

Mr.  Ryan:  I  wonder  if  you  would  have  any  ob- 
jection to  my  having  it  marked  for  identification. 

Trial  Examiner  Batten:  I  don't  think  you  need 
to  mark  it,  if  you  ask  the  witness  if  he  has  ever 
seen  it.  If  he  has  seen  it,  there  is  no  use — 

Q.  (By  Mr.  Ryan)  :  I  show  you  this  docmnent  I 
have  just  [717]  obtained  from  counsel  for  the  com- 
pany, and  ask  you  if  you  have  ever  seen  it  or  a 
duplicate  document  with  the  same  language  on  it. 

A.  It  looks  like  the  same  language.  I  don't  think 
the  one  I  saw  was  this  big.  But  it  did  have  Article 
II,  Section  1  on  it. 

Q.  This  document  has  in  the  space  which  is  en- 
titled ''Give  detailed  reasons  for  leaving"  the  fol- 
lowing, and  I  quote,  "Discharged  as  per  instructions 
from  C.E.A.,  according  to  Article  II,  Section  1  as 
per  agreement." 

Do  you  recall  that  language  being  on  the  slip  you 
saw? 

A.  Yes,  I  do.  I  believe  Hawkinson  read  it  over  to 
me  at  the  time.  Whether  that  was  the  exact — I  was 
thinking  the  paper  was  smaller  than  that  he  had  on 
his  desk. 

Q.     I  see. 
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A.  That  has  been  sonne  time  ago,  two  years.  T 
couldn't  tell  the  exact  dimensions  of  the  paper. 

Q.  After  you  finished  your  conversation  with 
Hawkinson  you  then  left  the  plant;  did  you? 

A.  He  gave  me  my  checks,  both  for  part  of  my 
pay  and  the  vacation,  and  I  later  came  back  and  got 
the  rest  of  my  pay. 

Q.     Have  you  worked  for  the  company  since  then  ? 

A.     No,  sir. 

Q.  By  the  way,  at  the  time  you  were  in  the  office 
talking  to  Hawkinson  and  he  showed  this  slip  to  you 
that  you  have  [718]  mentioned,  were  others  in  the 
office,  too? 

A.  Yes,  there  were  several  others.  There  were 
several  of  us  laid  off  at  the  same  time. 

Q.  Who  was  in  the  office  at  the  same  time  you 
were?  A.     Monna  Nye  and  Erma  Evenstead. 

Q.     Anyone  else  that  you  recall  ? 

A.     I  don't  recall  anybody  else. 

Mr.  Ryan:    I  have  no  further  questions. 

Cross-Examination 

Q.  (By  Mr.  Cannon)  :  You  understood,  did  you 
not,  Mr.  Youngberg,  you  were  laid  off  for  non-mem- 
bership in  the  C.E.A.  ? 

A.  Well,  they  said  I  was  laid  off  because  of  the 
agreement  between  the  company  and  the  union. 

Q.  I  say  because  of  your  non-membership  in  the 
C.E.A.,  that  that  was  the  reason  you,  at  least,  thought 
at  that  time  you  were  laid  off  for ;  is  that  right  ? 

A.  It  was  rimiored,  it  came  out  in  the  C.E.A. 
bulletin  they  were  going  to  lay  us  off  because — 
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Trial  Examiner  Batten:  You  understood  it  was 
a  closed  shop  contract  with  the  company  the  C.E.A. 
had?  You  knew  that;  didn't  you? 

The  Witness :    Yes,  sure. 

Trial  Exaniin(>r  Batten:    And  it  ivquired  that  youi 
maintain   your  membership   in  that  organization? 
You  understood  that;  did  you  not?  [719] 

The  Witness:     Well,  T  didn't  want  to  maintain! 
my  membership  in  the  C.E.A. 

Trial  Examiner  Batten:  My  question  is:  Yo\ 
knew  the  contract  provided  that,  didn't  you,  witl 
the  C.E.A.  ? 

The  Witness:    The  contract  said  it,  yes. 

Trial  Examiner  Batten :  You  refused  to  pay  dues 
and  maintain  your  membership;  isn't  that  true? 

The  Witness:    Yes. 

Trial  Examiner  Batten:  And  as  a  result  of  youi 
refusal — 

The  Witness:  I  did  more  than  that.  I  had  othe] 
people  draw  out  of  the  C.E.A.  and  stop  paying  duesJ 

Trial  Examiner  Batten:     As  a  result  your  em^ 
ployment  was  terminated  because  you  were  not 
member?  You  understood  that:  did  you  not? 

The  Witness:     Well,  I  didn't  know  why  T  was 
terminated.  I  was  called  over  to  the  C.E.A.  for 
trial  and  I  didn't  consider  myself  a  member,  so 
didn't  think  I  should  fto  over  there  for  trial. 

Trial  Examiner  Batten:  You  understood  you  hac 
failed  to  maintain  membership  in  that  organization j 
didn't  you? 

The  Witness:    I  failed  to  pay  dues,  I  guess  yoi 
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would  say  it  was  failure  to  i)ay  dues.  There  was  also 

a  lot  of  other  peoj)le  that  didn't  X)ay  dues. 

Trial  Examiner  Batten:  T  am  not  talkiui^  a])out 
any  other  ])eople.  You  understood  that  is  the  reason 
your  employment  was  [720]  terminated? 

The  Witness:  T  imderstood  I  was  discharged  be- 
cause the  C.E.A.  said  to  discharge  me. 

Trial  Examiner  Batten  :  That  is  right.  They  noti- 
fied the  company  you  hadn't  paid  dues  and  were  not 
a  member.  Therefore,  under  the  contract  the  com- 
pany had  to  terminate  your  employment.  You  under- 
stood that? 

The  AVitness:  Yes.  I  didn't  know  what  their  rea- 
son was.  I  know  that  they  said  that — 

Trial  Examiner  Batten :  Asa  matt(U'  of  fact,  you 
knew  that  at  the  time;  didn't  you?  Didn't  you  know 
at  the  time  that  was  the  reason  your  employment 
was  terminated? 

The  Witness:    Because  I  didn't  ])ay  dues? 

Trial  Examiner  Batten:    Yes. 

The  Witness:     No. 

Trial  Examiner  Batten:    You  didn't? 

The  Witness:  There  was  a  lot  of  other  people 
that  didn't  pay  dues. 

Trial  Examiner  Batten:  I  am  not  talking  about 
other  people.  Didn't  you  know,  as  a  result  of  this 
hearing  you  had,  and  as  a  result  of  the  bulletin  which 
bears  your  name,  didn't  you  know  that  was  the  rea- 
son your  employment  was  terminated? 

The  Witness:    I  didn't  go  to  their  little  trial. 

Trial  Examiner  Batten:  You  were  served  with 
a  notice;  [721]  were  you  not? 
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Tli(^  Witness:  I  was  served  \\ntli  a  notice  to 
ap])ear  at  the  C.E.A. 

Trial  Examiner  Batten:  Your  name  appears  on 
the  bnlletin  yon  pnt  ont? 

The  Witness :    Yes. 

Trial  Examiner  Batten :  It  states  yon  would  not 
go:  didn't  it? 

The  Witness:  It  appears  I  said  I  wouldn't  go  to 
the  trial.  And  I  also  said.  I  wouldn't  join  the  C.E.A. 

Trial  Examiner  Batten:  Then  you  understood 
that  was  the  reason  why  your  employment  was  ter- 
minated ;  didn  't  you  ? 

The  Witness:  Well,  the}^  laid  me  off.  There  was 
a  lot  of  other  people — they  didn't  lay  everybody  off 

that  didn't  pay  dues. 

*  *  *  * 

Redirect  Examination 

Q.  (By  Mr.  Ryan)  :  Y^ou  understood  there  is  a 
closed  shop  contract;  isn't  that  right?  [722] 

A.    Yes. 

Q.  You  understood  that  under  the  closed  shop 
there  was  a  provision  you  must  maintain  member- 
ship in  the  C.E.A.?  A.     Yes,  sir. 

Q  You  didn't  continue  to  be  a  member  and  you 
didn't  continue  to  pay  dues:  isn't  that  right? 

A.     That  is  right. 

Q.  So  just  reading  the  closed  shop  provisions  of 
the  contract,  as  such,  you  realized  what  you  were 
doing  was  contrary  to  what  the  pi^ovisions  of  this 
contract  provided  for?  A.     Yes,  sir. 

Q.  Therefore,  you  realized  that  if  the  company 
and  the  union  desired  to  enforce  that,  if  both  agreed 
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to  enforce  that  provision  that  wonld  l(^ave  you  lia))le 

to  discharge ;  is  that  right?  A.     Yes,  sir. 

Q.  And  when  you  were  discharged  you  were  told, 
in  effect,  that  was  why  you  were  Ix^ng  discharged? 

A.  There  was  an  agreement  between  the  company 
and  the  union. 

Mr.  Ryan :    I  have  no  further  questions. 

Mr.  Cannon:  That  was  why  you  were  being  dis- 
charged? You  were  told  that,  too;  weren't  you? 

The  Witness:  They  told  me  the  reason  T  was 
being  discharged  was  the  agreement  between  the 
company  and  the  union. 

*  *  *  *  [723] 

Mr.  Ryan:  Mr.  Examiner,  in  view  of  our  vmder- 
standing  now  that  it  won't  be  necessary  to  call  any 
more  of  this  particular  group  as  witnesses  that  are 
involved  here  together  under  this  June  12th  matter, 
I  won't  call  any  more  of  those  witnesses. 

Trial  Examiner  Batten:  I  don't  see  any  need  for 
it. 

Mr.  Ryan :    No. 

Trial  Examiner  Batten:  Because  I  think  Mr. 
Cannon  is  perfectly  agreeable  to  this:  That  those 
people  named  in  the  notice  of  hearing,  those  people 
who  sent  out  the  bulletin,  their  employment  was 
terminated  under  the  same  circumstances  and  they 
were  terminated  because,  under  the  closed  shop  con- 
tract, they  refused  to  pa,y  dues  and  remain  members 
of  the  C.E.A.  And  the  C.E.A.,  therefore,  expelled 
them,  or  whatever  procedure  they  went  through. 
And  they  notified  the  company  they  were  not  paying 
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dues,  and  in  accordance  with  that  the  company  ter- 
minated their  employment.  Is  that  correct? 

Mr.  Cannon:  Yes.  Those  named  in  there  as  dis- 
charg-ees  on  that  date.  [724] 

Trial  Examiner  Batten:    Yes;  paragra])h  14. 

Mr.  Ryan:     Thosc^  employees  lumped  toG:ether. 

Trial  Examiner  Batten :  I  see  no  need  of  having 
them  all  come  up  here  and  testify  about  the  same 
thing. 

*  *  *  *  [725] 

CLARENCE  JOSEPH  ARMANT, 

recalled  as  a  witness  by  and  on  behalf  of  the  Na- 
tional Labor  Relations  Board,  having  been  prev- 
iously duly  sworn,  was  examined  and  testified  fur- 
ther as  follows : 

Direct  Examination 

Q.  (By  Mr.  Ryan) :  State  your  name  for  the 
reporter.  A.     Clarence  Armant. 

Q.  You  are  the  same  witness  that  testified  prev- 
iously in  this  trial  by  that  name,  is  that  right  ? 

A.     Yes,  I  am. 

Mr.  Ryan:  Mr.  Reporter,  will  you  please  mark 
this  document  as  Board's  Exhibit  next  in  order,  for 
identification. 

(Thereupon,  the  document  referred  to  was 
marked  Board's  Exhibit  No.  48,  for  identifica- 
tion.) 

Mr.  Ryan:  This  is  Board's  Exhil^it  48,  for  iden- 
tification, j)urporting  to  be  a  transcript  of  a  radio 
broadcast,  "Subject:  Cannon  Employees'  Associa- 
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tion  charged  with  unfair  labor  practices.  Date  Au- 
gust 27,  1942.  Station  KPAS.  Time  5:45  T).m." 

Do  you  wish  to  see  it,  Mr.  Cannon  ? 

Mr.  Cannon :    No. 

Q.  (By  Mr.  Ryan)  :  Mr.  Armant,  I  show  you 
this  document,  [730]  Board's  Exhibit  48,  for  identi- 
fication, and  ask  you  to  look  at  it  and  tell  us  whether 
or  not  that  is  a  transcript  of  a  radio  broadcast  in 
which  you  participated  (handing  document  to  wit- 
ness) ? 

Mr.  Cannon:  You  don't  want  him  to  read  the 
whole  thing,  do  you,  necessarily  ? 

The  Witness:  Well,  I  will  look  at  it  until  I  get 
some  of  it  down  to  see  if  this  is  exactly  the  speech 
I  made.  From  the  part  of  it  that  I  have  read,  it  is 
the  speech  that  I  made  over  the  radio. 

Q.  (By  Mr.  Ryan)  :  It  is  part  of  the  dialogiie 
between  you  and  another  person,  isn't  that  right? 

A.     Yes. 

Q.  T  don't  mean  it  is  part  of  it,  but  it  is  the 
dialogue  between  you  and  another  person  broadcast- 
ing from  Station  KPAS,  is  that  right? 

A.     That's  right. 

Q.  Is  that  what  you  were  referring  to  when  you 
were  referring  to  your  speech  in  your  testimony 
before?  A.     Yes,  it  was. 

Q.  The  date  appearing  on  the  photo  is  August 
27,  1942,  at  5 :45  p.m.,  and  that  is  the  date,  is  it,  upon 
which  you  gave  the  talk  ? 

A.     Well,  I  couldn't  say  exactly. 

Q.  Well,  if  it  says  that  on  the  folder,  you  won't 
quarrel  with  the  date  there,  will  you?  [731] 
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A.     No,  I  won^t. 

Q.  This  Tom  Van  Byeke  was  tlie  annonncer,  was 
he,  on  "Our  Daily  Bread  Program"? 

A.     He  was. 

Q.  And  that  is  a  program  sponsored  by  the 
C.T.O.,  is  that  right  ?  A.     Yes,  it  is. 

Q.  Mr.  Armant,  in  this  talk  you  refer  to  your 
termination  of  employment  at  Cannon's  for  the  first 
time,  is  that  right?  A.     Yes. 

Q.  On  Page  2,  Mr.  Armant,  I  direct  your  atten- 
tion to  the  third  paragraph  from  the  top  of  the  page : 

"Armant:  It  certainly  "\vasn't  because  T  don't  do 
my  work,  because  on  the  day  I  was  fired  the  superin- 
tendent of  Cannon  Electric  Company,  Rollie  Thomp- 
son, told  me  that  I  was  a  good  worl^ier,  rated  very 
highly  with  the  firm,  but  that  he  had  no  alternative 
but  to  let  me  go  because  the  company  union  was 
demanding  it  because  I  was  not  in  good  standing." 

Mr.  Armant,  on  the  daj^  that  you  were  terminated 
that  you  refer  to,  did  you  have  a  conversation  with 
this  Bollie  Thompson  as  referred  to  in  this  tran- 
script ? 

Mr.  Cannon:  I  submit  he  has  already  testified  to 
that. 

Trial  Examiner  Batten :  T  don't  know  whether  he 
has  or  not.  Do  you  recall  having  a  conversation  with 
him  on  that  [732]  day? 

The  Witness:  Well,  I  recall  having  a  conversa- 
tion with  him,  yes,  but  I  don't  recall  exactly  what 
It  was.  If  it  is  in  the  speech  here,  I  did  have  that 
conversation  with  him. 
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Mr.  Cannon:  I  move  to  strike  that  out  as  being 
argumentative. 

Trial  Examiner  Batten :  Tn  other  words,  you  don't 
]'ecall  now  independent  of  this  radio  talk,  whether 
you  had  a  conversation  with  him  or  not,  is  that 
right? 

The  Witness:  At  this  time,  no,  I  don't,  but  at 
the  time  the  radio  speech  was  made,  everything  in  it 
that  was  in  there  was  exactly  what  happened. 

*  *  *  *  [733] 
Mr.  Ryan:    I  offer  Board's  Exhi))it  48,  for  iden- 
tification, in  evidence  as  Board's  Exhibit  48. 

Mr.  Cannon:    May  I  see  that? 

Mr.  Ryan:  Yes  (handing  document  to  Mr.  Can- 
non). 

Mr.  Cannon :    I  object  on  the  ground  it  is  hearsay. 

Trial  Examiner  Batten :  Is  this  the  talk  over  the 
3'adio  that  you  testified  about  that  you  were  ques- 
tioned about  in  the  hearing  that  you  had  ? 

The  Witness :    Yes. 

Trial  Examiner  Batten:  It  will  be  received  in 
connection  with  this  witness'  testimony. 

(Thereupon,  the  document  heretofore  marked 
Board's  Exhibit  No.  48,  for  identification,  was 
received  in  evidence.) 

*  *  *  *  [734] 
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RACKET.  McBURNIE, 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows:  [735] 

Direct  Examination 

Q.  (By  Mr.  Ryan) :  Will  you  state  your  full 
name,  please?  A.     Mrs.  Rachel  McBurnie. 

Q.     What  is  your  address  ? 

A.     6403  North  Figueroa  Street. 

Q.     That  is  in  Los  Ansceles,  California'? 

A.     Los  Angeles,  California. 

Q.  Were  you  ever  employed  by  Cannon  Manu- 
facturing Corporation  ? 

A.     I  was,  at  3209  Humboldt  Street. 

Q.  Mrs.  McBurnie,  when  did  you  begin  working 
for  that  company,  approximately? 

A.     I  believe  the  exact  date  is  June  6,  1942. 

Q.     And  what  was  your  first  .iob? 

A.     Matron. 

Q.     Matron  ?  A.     Yes,  on  the  swing  shift. 

Q.  What  were  your  duties  as  a  matron  on  the 
swing  shift? 

A.  Well,  I  had  charge  of  a  locker  room.  We  took 
care  of  the  girls,  small  services  for  them. 

Q.     Such  as  what? 

A.  Oh,  sewed  on  buttons  and  did  little — well, 
changed  money  for  them  if  they  wanted  it  changed. 
We  were  in  the  locker  room  at  all  times. 

Q.  Was  that  a  room  where  the  girls  changed  their 
clothes? 

A.  Yes,  the  girls  changed  their  clothes  there  and 
kept  their  [736]  things  in  there. 
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Q.     Their  personal  effects'? 

A.  Yes.  They  had  lockers.  We  had  charge  of  the 
locker  keys,  and  w(^  saw  that  they  got  lockers,  and 
checked  out  of  them  when  they  were  finished. 

Q.  Did  you  continue  on  that  jol)  always  while  you 
were  in  the  employ  of  the  company? 

A.  No,  I  did  not.  They  had  a  change  of  policy  at 
the  plant  and  they  decided  that  they  had  too  many 
matrons,  and  the  superintendent  at  that  particular 
time  helped  me  get  a  job  as  department  clerk  in 
Department  No.  2. 

Q.  About  how  long  was  that  after  you  first  went 
to  work? 

A.  Well,  I  would  say  that  I  went  to  work  in 
Department  2  about  October  of  1942.  T  might  be 
wrong  on  that.  I  don't  think  I  was  matron  very  long, 
though.  I  think  I  went  in  Department  2  right  in  the 
latter  part  of  the  same  year. 

Q.     Who  was  your  foreman  while  you  were  there  ? 

A.     Dallas  Hough  was  the  first  foreman. 

Q.  Was  he  your  foreman  while  you  were  in  De- 
partment No.  2? 

A.  He  was  foreman  until — I  have  my  dates  mixed 
there.  I  went  to  work  in  Department  2  about  May, 
and  Dallas  was  transferred  to  some  other  plant  in 
October,  and  that  is  the  way  it  was. 

Q.     Who  was  your  foreman  after  that? 

A.     Frank  Enna.   [737] 

Q.  Was  he  your  foreman  all  the  time  that  you 
worked  there  ? 

A.  Until  after  this  trial  and  difficulties  I  had  at 
the  plant,  and  T  asked  to  be  transferred  out  of  the 
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Association  and  was  given  a  jo))  in  inventory  control. 

Q.  When  \Yere  you  transferred  out  of  Depart- 
ment 2,  about?  Just  give  us  an  approximate  date. 

A.     The  23rd  day  of  October  of  1944. 

Mr.  Cannon:    Transferred  out  of  what? 

]\Ir.  Ryan :    Department  2. 

Q.  (By  Mr.  Ryan)  :  When  you  were  transferred 
out  of  Department  2,  what  job  did  you  have  there- 
after? 

A.  I  went  up  to  inventory  control,  the  bookkeep- 
ing department,  and  took  care  of  the  records  in 
the  stock  room,  checked  on  incoming  orders  and 
orders  that  were  going  out. 

Q.  How  long  did  you  work  in  that  department, 
Mrs.  McBurnie? 

A.     Until  approximately  February  of  this  year. 

Q.     Of  this  year?  A.    Yes. 

Q.  Then  did  you  leave  the  employ  of  the  company 
in  February  of  this  year? 

A.  I  didn't  leave  imtil  April.  I  had  two  weeks 
vacation  coming  and  I  took  a  leave  besides. 

Q.  But  you  terminated  your  employment  offici- 
ally about  April  of  this  year? 

A.     April  of  this  year.  [738] 

Q.  Mrs.  McBurnie,  when  you  made  your  applica- 
tion for  employment  with  the  company  on  the  first 
occasion,  wdll  you  tell  us  the  procedure  you  went 
through  in  the  personnel  office  to  get  your  job? 

A.  Well,  I  went  into  the  personnel  office,  and  I 
believe  T  was  introduced  to  Mr.  Drouet.  Mr.  Drouet 
would  be  my  immediate  superior,  LaGuerre  Drouet. 
I  was  introduced  to  Mr.  Drouet,  and  he  at  that  time 
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would  be  my  immediate  supervisor  in  charge  of  tlic 
maintenance  department  where  T  would  work  as  a 
matron.  T  filled  out  the  application  blank  and  all 
that  sort  of  thing,  and  I  was  sent  over  to  see  Mr. — 
well,  the  man  in  charge  of  the  C.E.A.  at  that  par- 
ticular time. 

Q.     NedMandella? 

A.     Ned  Mandella,  yes.  I  was  over  to  see  him. 

Q.     Who  sent  you  over  to  see  him? 

A.     The  personnel  office  sent  me  over  to  see  him. 

Q.  Po  you  know  who  it  was  in  the  personnel 
office  that  sent  you  over  there  *? 

A.  I  didn't  know  his  name  at  that  particular 
time,  no. 

Q.     Was  it  the  personnel  man  that  hired  you  ? 

A.  Tlie  man  that  took  my  application  and  all  that 
sort  of  thing. 

Q.  What  did  he  say  in  connection  with  sending 
you  over  there? 

A.  He  said  that  it  was  the  policy,  for  everybody 
to  go  over  and  see  Mr.  Mandella  at  the  Association, 
because  that  was  a  part  [739]  of  the  policy  of  work- 
ing there  at  Cannon's,  that  you  belonged  to  the  Can- 
non Association. 

Q.     Did  you  then  go  over  to  the  C.E.A.  office? 

A.     Yes,  and  Mr.  Mandella  explained  it. 

Q.     Did  anyone  go  over  with  you  ? 

A.  Yes,  there  was  another  employee  that  went 
in  about  the  same  time  I  did.  His  name  was  Frank 
Martinez.  We  went  in  the  same  day.  But  to  tell  the 
truth,  that  is  not  absolutely  clear.  I  have  thought 
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since  that  ^Iv.  Drouct — well,  I  wouldn't  swear  to 

that,  either. 

Q.  You  went  to  the  office  of  the  C.E.A.,  and  did 
you  have  a  conversation  there  with  ]\Ir.  Mandella? 

A.  Yes,  Mr.  Mandella  explained  policies  of  the 
Association. 

Q.     Tell  us  what  he  said  in  substance,  if  you  can  ? 

A.  Well,  he  told  us  that  it  was  a  company  associa- 
tion. He  said  that  everybody  that  worked  at  Can- 
non's belonged  to  it,  that  they  didn't  have  any  out- 
side unions,  and  he  said  they  all  c'ot  along  very  nicely 
together,  and  that  the  dues  would  be  $1.00  a  month, 
and  that  would  be  taken  out  of  our  pay  check  by 
the  company  each  month,  that  was  subtracted,  and 
we  didn't  pay  it  out  of  our  own  pockets. 

Q.  Did  you  then  sign  up  ^^^th  the  C.E.A.  at  that 
time? 

A.  I  don't  know  whether  any  papers  were  ever 
signed  on  a  thing  like  that  or  not.  I  don't  remember 
signing  a  paper.  I  had  a  lot  of  papers  that  day  that 
were  given  me  for  different  [740]  things,  but  I  don't 
remember  signing  that  paper.  He  talked  to  us  for 
about  20  minutes,  and  that  was  all. 

Q.     After  you  left  his  office,  what  did  you  do? 

A.  I  went  over  and  T  was  on  the  swing  shift  that 
night,  so  I  had  to  go  to  work  at  four  o'clock,  and  T 
w^ent  over  from  the  C.E.A.  office  to  the  plant. 

Q.  By  the  way,  at  the  time  Mandella  talked  to 
you,  that  is  the  conversation  you  have  nust  related 
to  us,  was  there  anyone  there  with  Mandella  besides 
you  and  possibly  this  Martinez  that  went  over  with 
you? 
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A.  No,  I  believe,  as  I  remember  it,  Mandella  was 
sittin,^'  at  a  desk  by  himself. 

Q.  After  you  left  the  office,  where  did  you  say 
you  went? 

A.  T  went  l)a('k  over  to  the  plant.  T  was  on  the 
swins:  shift  and  had  to  report  at  four  o'clock  that 
nifi^ht. 

Q.     So  you  reported  for  work?  A.     Yes. 

Q.  Thereafter,  were  you  ever  elected  to  the  posi- 
tion of  shop  steward  in  the  C.E.A.  ? 

A.     Not  until  I  went  into  Department  2. 

Q.     Tn  Department  2?  A.     Yes. 

Q.  By  the  way,  on  this  first  job  when  you  were 
matron,  to  your  knowled,s^e,  was  the  contract  of  the 
Association  and  the  company  coverin.s^  matrons  at 
that  time?  [741] 

A.  I  believe  we  paid  dues  for  a  short  time,  and 
then  they  changed  it  and  we  didn't  have  to  pay.  T 
think  they  exempted  guards  and  matrons  and  people 
like  that. 

Q.     You  became  a  shop  steward  about  when? 

A.  Some  time  after  May  when  I  went  to  work 
over  in  Department  2,  some  time  after  that  par- 
ticular day. 

Q.     In  1943?  A.     1943. 

Q.  How  did  you  become  a  matron?  What  was 
done  about  that  ?  What  were  the  mechanics  by  which 
you  became  a  matron?  Were  you  elected  or  chosen 
or  just  how  was  that  done? 

A.  T  was  hired  for  the  job  of  matron.  Did  you 
mean  shop  steward? 

Q.     I  mean  shop  steward. 
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A.  The  stewards  on  the  shift  asked  me  if  I  would 
be  a  shop  steward  of  that  particular  department. 

Q.     The  shop  stewards  in  the  other  department  ? 

A.     The  girls  in  the  department. 

Q.     On  that  shift? 

A.  Yes.  Ther(^  was  a  vacancy  and  they  asked  me 
if  I  would  be  a  shop  steward  in  that  particular  de- 
partment. 

Q.     In  your  department?  A.    Yes. 

Q.     Can  you  relate  the  circumstances — 

A.  Wait  a  minute.  This  is  not  shop  steward.  This 
is  chief  [742]  steward. 

Q.  Well,  let's  get  to  the  point,  first;  when  you 
first  got  to  be  a  shop  steward  ? 

A.     I  was  not  a  shop  steward. 

Q.     You  were  not? 

A.  It  was  a  swing  shift  chief  shop  steward  over 
the  other  shop  stewards,  and  they  elected  me  to  be 
chief  steward  on  the  swing. 

Q.     You  never  were  a  shop  steward  ? 

A.    No. 

Q.     But  you  were  the  chief  shop  steward  ? 

A.    Yes. 

Q.  Will  you  relate  the  circumstances  of  them 
coming  to  you  and  telling  you  they  wanted  you  to  be 
the  chief  shop  steward? 

A.  I  told  them  I  did  not  know  anything  about  the 
job. 

Q.  When  did  they  come  to  you,  approximately, 
to  the  best  of  your  memory  ? 

A.  Really,  I  have  no  date  on  it.  It  was  in  the  fall 
of  1943. 
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Q.  Will  you  tell  us  where  you  were  approached 
on  that  proposition*? 

A.  I  was  department  clerk  in  Department  2,  and 
a  Qfirl,  who  was  the  shop  steward  in  Department  2, 
by  the  name  of  Pat  Ledford,  Pat  had  asked  me  if  T 
would  consider  being-  a  steward,  and  I  said  I  didn't 
know  anythino:  about  it,  and  then  another  girl  in 
the  department  by  the  name  of  Vera  Bertram  asked 
me  [743]  if  I  would  also  consider  being  shop  steward, 
and  they  went  around  to  the  other  shop  stewards 
and  got  enough  of  them  lined  up  so  that  they  said 
they  would  be  very  well  satisfied  if  I  was  the  chief 
steward. 

Q.  What  I  am  trying  to  get  at  is  the  particular 
place  you  were  at  the  time? 

A.  I  was  department  clerk  in  Department  2  at 
that  time. 

Q.  At  the  time  you  had  the  conversation,  yes,  but 
during  the  day  on  which  they  came  to  you,  were  you 
at  your  machine  working? 

A.  Yes,  it  was  on  my  shift  at  my  desk  and  place, 
but  we  all  went  out  in  the  cafeteria.  Mr.  Richard 
Franklin  and  Pat  Ledford,  and  Vera  Bertram  and 
one  or  two  others  were  in  the  group,  and  at  that  time 
Mr.  Franklin  was  friendly,  and  when  I  told  him  I 
didn't  know  a  thing  about  this  particular  thing,  he 
said,  ''Well,  you  don't  have  to  know  too  much  about 
it.  We  will  all  help  you  to  hold  it  down."  He  said, 
*' Everybody  likes  you  and  we  will  help  you  take 
care  of  it." 

Q.     Mrs.  McBurnie,  was  Richard  Franklin  at  that 
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time  business  agent  of  tlie  Cannon  Employees'  As- 
sociation ?  A.     Yes. 

Q.     You  say  you  walked  into  the  cafeteria? 

A.    Yes. 

Q.     Was  that  during  working  hours  ? 

A.     Yes,  during  w^orking  hours.  [744] 

Q.  When  you  got  into  the  cafeteria,  did  you  have 
a  meeting  there,  ,vou  and  these  other  people? 

A.     Did  I? 

Q.    Yes. 

A.     We  were  there  about  a  half  an  hour. 

Q.  And  the  people  there  at  that  meeting,  outside 
of  Mr.  Franklin,  who  was  business  agent,  were  shop 
stewards  ? 

A.     Shop  stewards  in  different  departments. 

Q.  Of  the  Cannon  Employees'  Association  for 
different  departments  in  the  plant?  A.     Yes. 

Q.  Was  an  election  held  there  then  on  the  ques- 
tion of  your  becoming  chief  shop  steward  ? 

A.     Yes,  they  raised  their  hands. 

Q.     There  was  a  vote  by  the  raising  of  hands  ? 

A.    Yes. 

Q.     You  were  in  there  about  a  half  hour? 

A.     Just  about. 

Q.  And  then  you  were  designated  by  a  majority 
of  those  present  to  be  chief  shop  steward? 

A.     On  that  particular  shift. 

Q.  And  after  the  meeting  was  over,  did  you  re- 
turn to  your  job  ?  A.     Yes. 

Q.  Did  you  lose  any  pay  for  the  time  you  spent 
in  the  cafeteria?  [745]  A.     No. 

Q.     As  chief  stop  stew^ard,  can  you  tell  us  approxi- 
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mately  how  many  steward  meetings  were  held  a 

month  ? 

A.  That  is  a  part  of  it  that  Mr.  Franklin  laughed 
at  me  afterwards  about.  He  said  I  would  make  as 
had  a  Board  of  Director  member  as  T  did  a  shop 
steward,  because  I  didn't  have  any  meetings  during 
that  time. 

Q.     About  how  long  were  you  chief  steward? 

A.     I  imagine  about  three  months. 

Q.  And  to  your  knowledge,  there  were  no  meet- 
ings of  shop  stewards  during  that  time? 

A.  Not  that  I  know  of,  because  at  the  time  T  was 
elected,  I  told  them  I  didn't  know  the  procedure, 
and  they  told  me  they  would  notify  me — Mr.  Frank- 
lin had  said  he  would  notify  me  when  things  were 
going  on,  and  I  let  it  go.  I  really  was  a  very  bad 
shop  steward. 

Mr.  Cannon:    What  was  the  last  of  that? 

(The  record  was  read.) 

Q.  (By  Mr.  Ryan)  :  You  mean  you  didn't  hold 
any  office?  A.     No. 

Q.     Or  hold  any  meetings  ?  A.     No. 

Q.  About  May,  1944,  Mrs.  McBurnie,  did  you  run 
for  membership  on  the  Board  of  Directors  of  the 
Cannon  Employees'  Association?   [746] 

A.  Yes.  About  30  days  before  that,  they  had 
asked  me  to  run  and  I  said  no;  and  they  got  Vera 
Bertram  again,  and  she  was  the  one  who  started  it. 

Q.    Who  was  she  ? 

A.     She  was  a  shop  steward  in  a  department. 

Q.     In  your  department? 
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A.  She  asked  me  if  I  would  run  for  a  Board  of 
Director  member,  and  I  said  no,  because  I  hadn't 
made  a  success  of  this  chief  steward  business,  and 
she  said,  "Go  ahead,  I  have  a  list  of  about  99  names 
that  want  you  to  run." 

I  said,  "Well,  it  doesn't  make  any  difference  al)out 
that,  because  I  don't  know  enough,"  so  I  turned  it 
do\vn,  and  then  they  got  another  petition  up  and  got 
the  names  and  came  and  asked  me  if  I  would  run 
after  that,  and  I  said,  "All  right,  I  will." 

Q.  And  then  there  was  an  election  and  you  were 
elected,  were  you  ?  A.    Yes. 

Q.     Where  was  that  election  held? 

A.     In  the  cafeteria  at  Cannon's. 

Q.     That  would  be  about  May,  1944,  is  that  right  ? 

A.     Yes,  that  is  about  right.  May,  1944. 

Q.  Now,  within  a  few  days  after  your  election 
to  membership  on  the  Board  of  Directors,  did  you 
have  a  conversation  with  Johnny  Gibson?  [747] 

A.  I  was  elected  pretty  close  to  the  24th  of  May 
— it  was  some  date  in  there — and  I  was  to  be  sworn 
in  the  following  Saturday  afternoon.  This  was  dur- 
ing the  week  when  I  was  elected.  The  following 
Saturday  afternoon  I  was  to  be  sworn  in  at  three 
o'clock  at  a  meeting  in  the  cafeteria,  and  Friday 
night,  about  4 :30,  the  only  time  I  saw  Johnny  after 
that  was — 

Q.     Who  is  that?  A.     Johnny. 

Q.     Johnny  Gibson? 

A.  Yes;  Johnny  Gibson,  he  came  at  the  guard 
desk  when  I  was  coming  in — 

Q.     Coming  in  to  the  plant?  A.    Yes. 

Q.     To  go  to  work? 
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A.  Yes,  comirio-  \x\  to  go  to  work,  and  he  said, 
"Rachel,  Bob  Cannon  wants  to  see  you  up  in  his 
office."  I  didn't  know  Mr.  Cannon,  and  after  all, 
he  was  Mr.  Cannon,  and  T  said,  "Of  course,  T  will 
go  up  with  you,  but  it  is  around  3:30" — we  could 
always  ring  in  after  3:30,  any  time  after  3:30,  when- 
ever we  came  in  around  that  time,  but  our  time 
didn't  start  around  four  o'clock. 

Q.  Your  shift  began  at  four  o'clock  in  the  after- 
noon? 

A.  The  shift  began  at  four  o'clock  in  the  after- 
noon; that's  right.  I  said,  "Wait  until  I  ring  my 
time  card  and  T  will  go  [748]  up  with  you."  This 
was  Friday  night,  and  I  was  not  to  be  sworn  in 
until  Saturday  afternoon. 

Q.  By  the  way,  Johnny  Gibson,  at  that  time  was 
he  president  of  the  Cannon  Employees'  Association? 

A.    Yes. 

Q.     Go  ahead. 

A.  So  when  we  got  upstairs,  he  introduced  me 
to  Mr.  Cannon,  and  he  was  very  nice  to  me,  Mr. 
Cannon  was. 

Q.     That  is  Mr.  Robert  Cannon? 

A.     Mr.  Robert  Cannon. 

Q.     You  were  up  at  his  office  at  that  time  ? 

A.     Up  in  his  office  upstairs. 

Q.  Just  relate  the  conversation,  now,  between 
Mr.  Cannon,  yourself,  and  Mr.  Gibson. 

A.     Well,  Mr.  Franklin  introduced  me — 

Mr.  Cannon:    Franklin,  or  Gibson? 

The  Witness:  I  mean  Mr.  Gibson,  that's  right. 
Mr.  Gibson  introduced  me  to  Mr.  Cannon,  to  Bob 
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Cannon,  and  Mr.  Cannon  asked  me  how  I  happened 
to  ])e  elected  on  the  Board  of  Directors,  and  I  said, 
"Well,  the  girls  wanted  a  woman  on  the  Board.  T 
knew^  them  all,  knew  the  employees  quite  well,  and 
they  had  elected  me  by  382  votes,  and  T  was  very 
proud  of  the  honor."  So  Mr.  Gibson  said,  "Are  you 
sure  you  weren't  elected  to  the  Board  of  Directors 
to  oust  Richard  Franklin?"  [749] 

Q.  (By  Mr.  Ryan)  :  To  oust  Richard  Franklin, 
is  that  what  he  said?  A.     Yes. 

Q.  Richard  Franklin,  I  believe  you  have  already 
stated,  was  the  business  a^'ent? 

A.  Franklin  was  the  business  agent,  yes.  T  said, 
"Not  to  my  knowledge,  no."  I  said  that  there  were 
a  lot  of  things  about  this  Board  of  Directors  that 
I  did  not  know. 

Q.     Did  you  say  that  ? 

A.  Yes,  T  did.  T  said  I  didn't  know  an^-thinc: 
about  ousting  Mr.  Franklin  at  that  particular  time. 

Q.  Will  you  relate  the  rest  of  the  conversation, 
if  there  was  any,  as  best  you  can  recall  it? 

A.  Mr.  Cannon  said  that  the  Association  and  the 
company  had  always  got  along  very  nice  and  there 
had  been  a  lot  of  good  work  done,  there  had  been 
parties  and  good  times,  and  everybody  had  pulled 
together  very  nicely,  and  Mr.  Franklin  had  made 
a  good  business  agent. 

I  said  that  I  had  heard  the  same  thing,  and  that 
everything  so  far  as  I  knew  was  very — 

Mr.  Cannon:  What  is  that?  Will  you  repeat  the 
last  part  of  the  answer,  please  ? 

(The  answer  was  read.) 
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The  Witness:  That  everything-  so  far  as  T  knew 
was  veiy  all  right,  very  nice,  you  know.  [750] 

Q.  (By  Mr.  Ryan)  :  Bid  Gibson  make  any  fur- 
ther statement? 

A.  He  asked  me  if  I  was  absolutely  positive  that 
I  was  not  elected  to  oust  Mr.  Franklin. 

Q.     Bid  he  repeat  that? 

A.  He  repeated  that  particular  conversation,  and 
he  said  he  had  heard  rumors  that  there  was  a  move 
on  to  oust  Mr.  Franklin,  but  T  said  T  had  not  heard 
anything  about  it. 

Q.  As  a  matter  of  fact,  Mrs.  McBurnie,  had  that 
been  part  of  your  campaign? 

A.  Well,  to  tell  the  truth,  Mr.  Ryan,  there  was 
no  campaign  in  that  particular  deal,  whether  you 
believe  it  or  whether  you  don't  believe  it. 

Q.  Tt  is  not  a  question  of  my  belief,  Mrs.  Mc- 
Burnie. 

A.  The  folks  that  took  up  the  petition  told  the 
crowd  that  I  was  running  for  Board  of  Birectors 
and  they  signed  the  paper.  We  made  no  campaign 
and  made  no  promises. 

Q.  When  you  say  '^we",  you  mean  you  and  the 
people  backing  you  for  the  office  of  Board  of  Birec- 
tor? 

A.     Yes,  sir.  We  promised  nobody  anything. 

Q.  The  next  day,  was  there  a  meeting  in  the 
cafeteria  at  which  you  were  present  ? 

A.     Yes,  sir,  at  three  o'clock  in  the  afternoon. 

Q.     Who  was  present  at  that  meeting? 

A.  The  Board  of  Birectors  that  were  then  in 
office. 
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Q.     Who  were  they?  [751] 

A.     Johnny  Gibson,  Earl  Lawhorn,  Lee  Lawhon. 

Q.     AVill  you  spell  those  names,  please? 

A.  Earl  Lawhorn  is  spelled  L-a-w-h-o-r-n,  and 
Lee  Lawhon  is  spelled  L-a-w-h-o-n. 

Q.  In  other  words,  the  last  names  are  similar, 
but  they  are  not  identical? 

A.     That's  it,  they  are  not  identical. 

Q.     Lawhon  is  Lee?  A.     Yes. 

Q.     And  Lawhorn  is  Earl?  A.    Yes. 

Q.     Who  else  was  there? 

A.  Johnny  Reed  and  Al  Tuttle,  and  a  fellow  by 
the  name  of  Hepple,  Jack  Hepple. 

Q.     Johnny  Gibson? 

A.  Yes,  and  Richard  Franklin,  and,  of  course, 
I  was  introduced  as  the  new  Board  of  Director 
member  and  was  sworn  in.  They  accepted  me  as  a 
member. 

Q.  What  was  the  first  order  of  business,  as  you 
recall  it? 

A.  They  had  a — oh,  there  was  some  talk  about 
baseball  suits,  and  Cal  Cannon  was  in  charge  of  the 
recreation  fund,  and  he  was  to  put  in  part  and  the 
Board  of  Directors  were  to  put  in  part  of  the  money 
out  of  the  C.E.A.  fund,  and  they  agreed  on  that, 
to  get  baseball  suits  for  the  girls  or  for  the  foot- 
ball team.  [752] 

Q.     Was  there  any  other  business  taken  up? 

A.    Yes. 

Q.     What  was  it? 

A.     Then  Johnny  Gibson  was  president  and  he 
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stood  uj)  and  said  that  there  had  been  talk  about 
ousting  Richard  Franklin  from  the  Board  of  Di- 
rectors' business  agent  job,  and  he  wanted  to  know 
how  we  stood  on  it. 

Q.  That  is,  you  and  tlie  rest  of  the  Board  of 
Directors?  A.     Yes,  and  we  voted. 

Q.     Did  you  have  a  vote  on  the  question"? 

Mr.  Cannon:     I  did  not  hear  that  question. 

(The  question  was  read.) 

Q.  (By  Mr.  Ryan)  :  Go  ahead  and  explain  and 
I  will  follow  your  statement. 

A.  Johnny  Reed  suggested  they  have  a  silent 
vote.  Earl  Lawhorn  said,  "No,  let  it  come  right 
out  in  the  open,  let  everybody  vote  openly  on  what 
they  want  to  do." 

Q.     In  regard  to  what  matter*? 

A.  Whether  or  not  there  was  to  be  an  ouster, 
whether  or  not  we  would  oust  Richard  Franklin  as 
business  agent. 

Q.  Was  there  a  method  of  voting  finally  deter- 
mined upon? 

A.  Yes,  sir,  everybody  voted  openly  and  raised 
their  hands.  The  vote  came  to  four  to  oust  Richard 
Franklin,  and  three  to — one  was  a  silent  vote,  be- 
cause Jack  Hepple  didn't  vote  openly. 

Mr.  Cannon:  Let's  see  if  I  have  that  correct. 
There  were  [753]  four  votes  to  oust  Franklin? 

The  Witness:  Four  of  us  raised  our  hands  to 
oust  Richard  Franklin,  and  three  were  taken  to  be 
not  for  that,  because  Jack  Hepple  didn't  vote. 
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Q.  (By  Ml'.  Ryan)  :  What  four  of  you  voted 
to  oust  him,  can  you  name  those? 

A.     Earl  and  Lee  and  Johnny  Reed  and  myself. 

Q.  Th(^n  the  vote  was  taken  just  among  the  di- 
rectors ? 

A.     The  vote  was  just  among  the  directors,  yes. 

Q.  What  happened  immediately  after  the  vote 
was  taken,  if  anything? 

A.  The  place  grew  into  an  uproar.  Mr.  Franklin 
stood  up  and  got  very  red-faced  and  got  mad  and 
he  said  if  he  was  going  to  get  out  of  the  C.E.A.,  he 
was  going  to  walk  out  and  he  was  not  going  to  be 
thrown  out. 

Mr.  Cannon:  I  am  sorry.  I  didn't  hear  that  an- 
swer. Will  you  read  it,  please? 

(The  answer  was  read.) 

Q.  (By  Mr.  Ryan) :  He  said  that  if  he  was 
going  to  get  out  of  the  C.E.A.,  he  would  walk  out? 

A.  Yes.  He  left  the  meeting  during  this  par- 
ticular mix-u}),  and  the  die  cast  was  coming  in 

Q.  He  left  the  room,  did  he,  after  this  vote  was 
taken  and  after  he  made  the  statement? 

A.  He  left  the  meeting  out  in  the  cafeteria  at 
the  change  of  [754]  the  shift,  because  the  other 
people  were  coming  in  to  go  on  shift,  and  we  were 
in  the  back,  so  he  left  our  particular  meeting  and 
came  back  with  the  crowd. 

Q.     Crowd  of  whom? 

A.     The  majority  of  them  were  die  casters. 

Q.     They  were  the  die  cast  employees? 
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A.     Yes,  of  the  Cannon  Association. 

Q.     You  mean  of  the  die  casting  department? 

A.  Yes,  and  the  die  casters  proceeded  to  ask  us 
our  reasons  for  the  decision,  and  they  asked  us  what 
was  the  matter  with  us,  and  one  man  in  particular, 
Vern  Jacobs  asked  us  about  it  and  he  shook  his 
liand  under  my  nose  and  invited  me  out  in  the  alley. 

Q.  Was  there  any  action  taken  by  the  Board  of 
Directors  during-  that  meeting? 

A.  At  this  particular  time  we — well.  Earl  Law- 
horn  at  that  particular  time  said  to  recall  Johnny 
Gibson,  too,  as  president. 

Q.  He  wanted  him  to  ])e  recalled  from  the  office 
of  president?  A.     Office  of  president. 

Q.     He  made  that  motion,  did  he? 

A.  And  Johnny  Reed  said — Oh,  no,  there  was  no 
chance  to  make  a  motion. 

Q.  There  were  a  lot  of  people  milling  around, 
were  there? 

A.  Yes,  they  were  all  around  there,  and  there 
was  no  way  of  [755]  doing  anything,  but  Johnny 
Reed  said,  ^' Let's  put  it  up  to  a  vote  of  the  Asso- 
ciation." He  said,  "If  the  Association  is  back  of 
this  particular  vote,  why,  they  will  vote  with  us." 
He  said  let  it  be  an  open  vote. 

Q.  And  was  there  an  agreement  then  that  an 
election  would  be  held  among  the  members  of  the 
association? 

A.  I  believe  there  was.  I  had  to  go  in  and  go  to 
work.  I  was  on  the  swing  shift.  That  was  Saturday 
afternoon  at  three  o'clock.  Sunday,  of  course,  it  was 
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impossible  to  get  anythin.e^  done.  Monday  we  met 

and  put  out  one  flyleaf  stating  our  side  of  the  case. 

Q.  Who  met,  Mrs.  McBurnie?  When  you  say 
*'we,"  whom  do  you  mean? 

A.  Well,  Johnny  Reed  and  Lee  Lawhon  and 
myself. 

Q.     And  where  did  you  meet? 

A.     We  met  at  Florence  Maynard's  house. 

Q.  And  you  put  out  a  bulletin  about  the  matter 
of  ousting  Franklin? 

A.     We  just  put  out  our  side  of  the  case  and  why 

we  did  what  we  did.  [756] 
*  *  *  * 

Q.  Did  this  bulletin  have  to  do  with  the  question 
of  tliis  coming  election  and  on  the  question  of  oust- 
ing Richard  Franklin  and  Johmiy  Gibson  from 
their  positions  with  the  C.E.A.,  Mrs.  McBurnie? 

A.     Yes. 

Q.  What  did  it  say  in  substance,  if  you  remem- 
ber? 

A.  I  believe  at  that  particular  time  we  just 
]^ut  out  the  reason  why  we  voted  the  way  we  did. 
It  was  not  anything  to  do  with  the  coming  election. 

Mr.  Cannon:  May  it  be  understood  that  if  we 
find  such  bulletin,  we  can  offer  it,  if  either  of  us 
want  to,  without  having  to  call  this  lady  back  ? 

Mr.  Ryan:     Yes. 

Trial  Examiner  Batten:  In  other  words,  you 
stated  your  reason  for  voting  to  oust  Franklin,  is 
that  it? 

The  Witness:     Yes,  we  did,  more  or  less,  and  as 
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far  as  [757]  we  were  concerned,  it  didn't  have  any- 
thing to  do  with  saying  anything  about  him  per- 
sonally  because,   after   all,   that   was   none   of   my 
business. 

Trial  Examiner  Batten:  I  don't  mean  it  was 
personal,  but  you  gave  your  reasons  why  you 
thought  a  change  was  necessary,  is  that  it? 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan)  :  Mrs.  McBurnie,  then  was 
an  election  held  within  a  few  days  after  that? 

A.  Yes.  You  see,  it  was  just  about  a  year  ago 
toda}^ — you  see,  Monday,  there  was  a  memorial  day 
come  along,  and  the  following  morning  they  had  the 
election  in  the  plant.  There  was  no  way  of  getting 
any  votes,  and  we  didn't  see  the  tickets.  I  did  not 
see  the  voting  tickets. 

Q.     You  mean  the  ballots? 

A.  I  did  not  see  them  at  all  before  they  w^ere 
put  out  that  morning. 

Q.     Do  you  know  by  whom  they  were  prepared? 

A.  No,  and  the  voting  issue,  as  we  understood 
it  all  along  among  ourselves,  was  to  ask  for  a  vote 
of  confidence  as  to  whether  we  had  done  right  in 

Q.     In  your  voting? 

A.  In  our  voting  against  Richard  Frankliii,  or 
whether  we  did  wrong.  That  was  the  understand- 
ing, to  have  the  ballot  made  up  on  that  idea,  but  the 
ballot  didn't  come  out  that  [758]  way. 

Mr.  Cannon:  May  I  ask  a  question  for  the  pur- 
pose of  clarification?  These  ballots  you  speak  about, 
it  was  the  understanding  between  yourself  and 
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The  Witness:     Lee  and  Earl. 

Mr.  Cannon :  and  Lee  and  Earl  at  this  meet- 
ing at  Maynard's  house 

The  Witness:     And  Johnny  Reed. 

Mr.  Cannon:  Yes,  and  Johnny  Reed,  that  the 
ballots  you  would  put  out  would  be  on  this  question 
as  to  whether  or  not  you  were  correct  in  the  action 
3^ou  had  taken  on  Franklin,  or  whether  you  were 
incorrect,  is  that  correct? 

The  Witness:  Yes,  because  I  believe  we  voted 
right,  and  voted  legally.  I  did  not  think  another  elec- 
tion would  be  necessary  to  vote  on  the  question  at 
all.  Our  thought  then  was  to  ask  the  association 
whether  they  thought  we  did  right  or  whether  we 
did  wrong. 

Mr.  Cannon :  All  right,  I  just  wanted  to  get  that 
clear  in  m}^  mind. 

Trial  Examiner  Batten:  Did  you  take  up  with 
the  Board  of  Directors  how  the  ballot  was  to  be 
made  out? 

The  Witness:  Yes,  we  did.  We  agreed  on  that, 
but  we  didn't  see  the  ballot. 

Tiial  Examiner  Batten:  When  did  you  agree 
with  the  Board  of  Directors  on  what  should  be  done 
about  it,  and  what  [759]  the  ballot  should  say? 

The  Witness:  That  Monday  before  Memorial 
Day,  because  the  election  was  to  be  on  Wednesday. 

Trial  Examiner  Batten:  You  mean  on  Monday 
th(Me  was  a  meeting  of  the  Board  of  Directors? 

The  Witness :  No,  Tjce  and  Johnny  Reed  and  my- 
self met. 

Trial  Examiner  Batten:    At  this  lady's  house? 
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The  Witness:     At  Florence  Maynard's  house. 

Trial  Examiner  Batten:  My  question  to  you  is, 
did  you  then  later  take  the  matter  up  with  the  full 
Board  of  Directors? 

The  Witness:     No,  we  didn't. 

Trial  Examiner  Batten:  As  to  what  should  be 
on  the  ballot? 

The  Witness:     No,  we  didn't. 

Trial  Examiner  Batten:  Bid  you  notify  the  of- 
ficers of  the  association? 

The  Witness:  The  association  was  never  run 
legally. 

Trial  Examiner  Batten:  I  didn't  ask  you  that. 
I  asked  you  whether  you  took  it  up  wdth  the  officers  ? 

The  Witness:  No.  It  was  our  understanding  in 
that  particular  meeting  that  we  would  ask  for  a  vote 
of  confidence  of  the  association,  and  the  ballots 
would  be  made  up  that  way. 

Trial  Examiner  Batten:  Did  you  tell  anyone 
that  is  what  you  wanted  after  you  met?  [760] 

The  Witness:  No,  sir,  we  didn't,  but  the  ballots 
were  made  up  just  the  same,  regardless. 

Trial  Examiner  Batten:  But  my  point  is,  how 
did  you  expect  them  to  make  the  ballot  up  the  way 
you  wanted  it,  if  you  didn't  notify  anybody? 

The  Witness:  At  that  particular  time  I  had 
nothing  to  do  with  it.  I  was  a  brand-new  member. 

Trial  Examiner  Batten:  I  understand  that,  but 
my  point  is  if  you  didn't  notify  the  officers  how 
you  wanted  the  ballots  made,  they  couldn't  very 
well  be  made  that  way,  could  they? 
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Tlie  Witness:  I  agree  with  you.  It  couldn't  bo 
done  that  way,  but  the  ])allots  were  made  up. 

They  said  are  we  to  retain  Mrs.  McBurnie,  and 
the  rest  of  us,  or  Richard  Franklin  and  Johnny 
Gibson,  and  we  didn't  agree  to  that,  either. 

Q.  (By  Mr.  Ryan)  :  Mrs.  McBurnie,  so  we  will 
be  clear  about  this,  the  officers  and  the  Board  of 
Directors  constitute,  besides  the  four  you  men- 
tioned, yourself,  Lee  Law^hon,  Earl  Lawhorn,  and 
Johnny  Reed,  it  also  constituted  Richard  Franklin, 
and  this  Jack 

A.  Richard  Franklin  was  not  a  member.  Gibson 
and  Tuttle  and  Hepple  were  the  others. 

Q.  So  that  you  four  were  a  majority  of  the 
Board  of  Directors?  [761]  A.     Yes. 

Q.  When  you  say,  ''We  agree  among  our- 
selves," did  you  have  reference  to  the  four  of  you 
agreeing,  the  ones  that  had  voted  originally? 

A.     Yes. 

Mr.  Cannon:  Of  course,  you  wouldn't  contend,  I 
feel  sure,  that  an  informal  meeting  of  that  kind 
would  constitute  a  meeting  of  the  Board  of  Di- 
rectors of  any  corporation,  would  you? 

The  Witness:  I  believe  when  Johnny  Gibson 
stood  up  and  asked  for  a  vote  of  confidence  at  the 
regular  Board  of  Directors'  meeting,  it  was  prac- 
tically the  only  time  that  we  asked  to  get  a  ruling 
on  it,  because  at  that  particular  time  Johnny  Gib- 
son agreed  we  would  have  a  vote  of  confidence,  and 
the  thing  was  just  carried  on  then  out  of  our  hands. 

Q.     (By  Mr.   Ryan) :     When  you   say  ''out   of 
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our  liands,"  Mrs.  MeBurnie,  will  you  explain  what 

you  mean  by  that? 

A.  I  mean  I  liad  nothing  more  to  do  with  any 
agreeing  to  anything  else  after  that. 

Trial  Examiner  Batten:  You  mean  you  weren't 
consulted  by  the  others  at  all  thereafter? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Ryan)  :  To  your  knowledge,  was 
Johnny  Reed  or  Lee  Lawhon  or 

Mr.  Cannon:     She  wouldn't  know,  obviously. 

The  Witness:     I  wouldn't  know. 

Trial  Examiner  Batten :  He  said  to  her  knowl- 
edge, does  she  know. 

The  Witness:     I  really  don't  know. 

Q.  (By  Mr.  Ryan)  :  Was  an  election  held  a 
day  or  so  later? 

A.  It  was  held  the  day  after  Memorial  Day. 
That  was  Wednesday  morning. 

Q.     That  would  be  1944?  A.     1944. 

Q.     Where  was  that  election  held? 

A.     In  the  cafeteria  at  the  plant. 

Q.  And  approximately  how  long  did  the  voting 
take  place? 

A.  I  believe  they  closed  the  polls  at  8:30  that 
night. 

Q.     And  they  began  approximately  when? 

A.  7:30  in  the  morning,  or  around  7:00  o'clock 
or  so. 

Q.  Who  were  the  ones  that  took  care  of  the  bal- 
lot box  during  the  voting  and  who  handled  the 
ballots,  if  anyone? 
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A.  There  was  one  man  there  in  a  business  suit 
tlint  I  understood  was  from  the  election  board,  not 
knowing-  him  at  the  time,  but  I  found  out  later  he 
Avas  one  of  the  Cannon  guards  by  the  name  of  Sul- 
livan. He  had  a  business  suit  on.  Then  a  lame  man 
that  was  on  crutches  there  by  the  name  of  Harry — 
I  never  did  know  his  last  name — he  sat  there  all  day. 
■  Trial  Examiner  Batten:  What  did  he  do  in  the 
plant  ? 

The  Witness :  He  works  on  some  machine  in  one 
of  the  [763]  departments.  He  is  crippled,  though. 
He  has  a  crutch,  or  crutches. 

Q.  (By  Mr.  Ryan)  :  As  a  member  of  the  Board 
of  Directors,  were  you  consulted  as  to  who  would 
act  during  that  election? 

A.  No,  sir,  I  didn't  even  see  the  ballot  until  I 
W'cnt  in  there,  and  that  is  the  first  I  saw^  that  the 
ballots  were  made  up  the  way  they  were. 

Q.     When  you  went  in  to  vote?  A.     Yes. 

Q.  Do  you  know  where  the  votes  w^ere  counted 
after  the  balloting,  after  the  hours  for  voting  were 
closed?  A.     Yes,  I  w^as  there. 

Q.     You  were  present  at  the  counting? 

A.     Yes. 

Q.     Where  were  the  ballots  counted? 

A.  In  the  cafeteria.  I  think  we  got  through 
aroimd  ten  or  a  few  minutes  after  ten  at  night.  My 
foreman  allowed  me  to  go  out  and  be  present  at  the 
counting. 

Mr.  Cannon:     I  couldn't  hear  that  answer? 

The  Witness:  I  said  my  foreman  allowed  me  to 
go  out  and  be  present  at  the  counting. 


Cannon  Manufacturing  Corp.,  et  al.         467 

(Testimony  of  Rachel  McBui-iiie.) 

Q.  (By  Mr.  Ryan):  In  other  words,  you  left 
your  shift  for  a  while  to  go  out  and  be  present? 

A.     Yes. 

Q.     How  lon^'  did  the  countiui^  take?  [764] 

A.  They  closed  the  ballots  about  8:30.  I  remem- 
ber that  distinctly,  because  four  people  dashed 
madly  out  at  8:30  and  said  they  hadn't  a  chance  to 
vote  all  day  and  they  tried  to  put  four  ballots  in 
the  ballot  box,  but  Mr.  Sullivan  stuck  them  imder 
tlie  ballot  box  until  after  the  voting. 

Q.     You  saw  that,  did  you? 

A.  Yes.  He  did  that  until  they  could  check  with 
the  books  to  see  if  these  four  had  voted  or  not. 

Q.  Then,  Mrs.  McBurnie,  how  long  did  the  vote 
counting  take? 

A.  We  were  there  talking  for  a  few  minutes 
after  ten.  It  was  not  very  long.  We  were  through 
in  just  a  few  minutes  after  ten. 

Q.     An  hour  and  a  half? 

A.     About  an  hour  and  a  half. 

Q.  AVho  counted  besides  you,  or  who  was  present 
at  the  counting  besides  you? 

A.  Florence  Maynard  was  one  and  this  lame 
fellow  and  a  fellow  by  the  name  of  Delmar  Love, 
who  was  chief  steward  on  the  swing  shift  in  my 
place. 

Q.     After  you  had  held  the  place? 

A.  Yes.  He  was  one  of  the  men  there,  and  then 
there  were  some  women  tallying,  that  tallied  votes. 
As  they  pulled  the  ballot  out,  they  read  them  out 
loud  and  these  two  people  tallied  them  with  marks. 
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They  put  down  five  and  then  crossed  [765]  them  out 

as  they  went  along. 

Q.     Was  Johnny  Gibson  present? 

A,     I  believe  he  was  in  there  again,  but  I  wouldn'tj 
swear  to  it. 

Q.     Was  Franklin  present,  Richard  Franklin? 

A.     The  same  thing  applied  to  Mr.  Franklin.  We, 
were  interested  in  the  counting  of  the  ballots,  anc 
WT  were  watching  the  tallyers. 

Q.  Then  after  the  counting  was  over,  do  yoi 
know  where  the  ballots  were  taken? 

A.     Yes.  Mr.  Sullivan  and  Cal  Cannon  took  them| 
into  Cal  Cannon's  office  in  the  cafeteria.  They  tool 
the  box  up  and  took  it  in  there. 

Q.     Did  anyone  accompany  them  in  there? 

A.  At  the  time  Cal  and  the  guard  took  then 
over,  I  think  they  went  alone.  I  don't  know  wh( 
went  in  afterwards. 

Mr.  Cannon:     AVhat  was  that? 

The  Witness:  At  the  time  Cal  took  them  in  th( 
cafeteria  office,  I  think  he  and  the  guard  were  there 
by  themselves.  I  don't  know  that  anybody  else 
went  in. 

Q.  (By  Mr.  Ryan)  :  What  was  Cal  Cannon  do^ 
ing  there  at  the  time?  You  say  he  went  in  with  th( 
ballots  to  his  office.  Where  was  he?  Was  he  preseni 
during  this  counting? 

A.  He  was  there  when  they  took  the  ballots  int( 
the  office.  Yes,  he  was  there.  [766] 

Q.  And  was  a  bulletin  issued  announcing  th( 
result  of  the  election? 
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A.  When  we  went  out — when  the  swing  shift 
was  over  and  we  went  out  the  gate,  some  flyleaves 
were — you  know,  these  yellow  sheets  or  white  sheets, 
Avere  out  there  and  they  gave  the  result  of  the  voting. 

Q.     Who  was  issuing  them  ? 

A.  Johnny  Gibson  and  Franklin  and  a  couple 
of  other  people  were  handing  them  out  right  at  the 
gate.  As  we  went  out  the  gate,  they  gave  us  one. 

Q.  Were  you  docked,  Mrs.  McBurnie,  for  the 
time  you  spent  there  counting  the  ballots? 

A.     No,  sir,  I  never  was. 

Q.     Docked  in  wages,  I  mean?  A.     No. 

Trial  Examiner  Batten:  What  was  the  result  of 
the  election? 

The  Witness:  Why,  the  tally  came  out  380  for 
us,  that  is  to  retain  Gibson,  and  Lawhorn,  and  Law- 
hon,  and  Reed — I  beg  your  pardon,  not  Gibson,  but 
McBurnie  and  the  others,  the  four  of  us. 

Q.     (By  Mr.  Ryan)  :     That  was  Lee  Lawhon 

A.     And  380 

Q.  Just  a  minute,  Mrs.  McBurnie.  I  want  to  get 
these  four  names  now.  Yourself,  Johnny  Reed,  Lee 
Lawhon  and  Earl  Lawhorn?  [767] 

A.  Yes,  we  had  380  votes,  and  I  believe  that 
Franklin  and  Gibson  had  381  at  that  particular  time, 
but  the  four  that  Mr.  Sullivan  pulled  out  of  the 
box  made  it  384  or  385  votes  they  got,  which  gave 
them  a  majority,  but  when  the  bulletin  came  out  it 
gave  it  entirely  different.  It  said  it  was  390,  or 
something  like  that,  for  them,  and  380  for  us. 

Q.     Mrs.  McBurnie,  the  bulletins  that  were  be- 
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ing-  handed  out  at  the  end  of  the  shift  that  night  by 
Gibson  and  Mr.  Franklin,  as  you  have  indicated, 
announced  the  result  as  394,  is  that  what  you  said  ? 

A.  394  for  them  and  380  for  us.  1  know  it  made 
a  difference  of  ten  votes,  because  it  should  have 
been  384  for  them  and  380  for  us,  counting  the  four 
ballots  that  Mr.  Sullivan  took  out  from  under  the 
box. 

Mr.  Cannon:     May  I  have  that  answer  read? 
(The  answer  was  read.) 

Q.  (By  Mr.  Ryan) :  About  two  weeks  after 
that,  Mrs.  McBurnie,  after  that  election,  did  you 
receive  a  notice  from  the  C.E.A.? 

A.     Yes,  I  did. 

Mr.  Rj^an:  Mr.  Reporter,  will  you  mark  this 
document  as  Board's  exhibit  next  in  order,  for  iden- 
tification, please? 

(Thereupon,  the  document  referred  to  was 
marked  Board's  Exhibit  No.  49,  for  identifica- 
tion.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 49,  for  identification,  a  document  entitled, 
''Notice  to  Herbert  [768]  Caffarel,  Florence  May- 
nard,  Lee  Lawhon,  Rachel  McBurnie,  and  Harold 
Benson,  members  of  Cannon  Employees'  Associa- 
tion, and  to  David  Sokol,  Esq.,  and  Charles  E. 
Taylor,  Esq.,  their  attorneys.  You  and  each  of  you 

will  please  take  notice" [769] 

*  *  *  * 

Q.     Mrs.  McBurnie,  pursuant  to  this  document, 
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wliicli  is  Board's  Exhibit  49,  for  identification,  was 

a  hearing  held  thereafter  about  July  15,  1944? 

A.  Some  time  at  that  time,  why,  yes,  I  received 
this  notice  and  a  subpoena  to  appear  as  a  defendant 
and  to  protect  myself  at  the  Friday  Morning  Club 
on  charges  signed  at  this  particular  time  by  Mr. 
Hall.  I  was  to  go  on  trial  to  find  whether  I  was 
guilty  or  not  guilty  of  the  acts  against  the  associa- 
tion. 

Q.     Did  you  attend  a  hearing? 

A.     I  certainly  did.  [770] 

Q.  Do  you  recall  that  as  the  hearing  progressed 
charges  were  dropped  against  all  of  the  defendants 
named  therein  except  yourself,  Herbert  Calfarel, 
and  Florence  Maynard? 

A.  At  that  particular  hearing,  it  lasted  for  two 
successive  Saturdays,  I  was  found  not  guilty  and 
Florence  Maynard  and  Herbert  Caffarel  were  found 


Q.     They  were  the  only  two  found  guilty? 

A.  Yes,  and  the  rest  of  the  charges  were  dropped 
against  the  people  that  were  served  with  these 
subpoenas,  and  one  of  the  jurors  was  a  man  that 
had  stuck  my  name  up  all  over  the  plant. 

Q.     After  that  hearing 

Trial  Examiner  Batten:  Just  a  moment.  What 
is  this  Friday  Morning  Club  ? 

The  Witness:     That  is  a  meeting  place. 

Trial  Examiner  Batten:     Oh,  that  is  where  the 
meeting  was  held,  is  it? 
'    The  Witness:     Yes,  the  place  of  the  meeting. 
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Q,  (By  Mr.  Ryan) :  You  say  you  were  present 
nt  this  hearing?  A.     Yes,  sir,  T  was. 

Q.  And  you  were  present  for  the  C.E.A.  in  an 
official  capacity  as  one  of  the  jurors? 

A.  The  Board  of  Directors  in  these  trials  sat 
as  the  trial  board. 

Q.     Who  were  they  at  that  time?  [771] 

A.  Johnny  Gibson  was  one  of  the  defendants 
and  yet  I  don't  know  whether  his  vote  counted  or 
not  against  him. 

Q.  He  is  not  listed  in  there  as  a  defendant,  Mrs. 
McBurnie. 

A.  Well,  we  had  him  on  trial.  He  was  one  of  the 
witnesses. 

Q.  Just  a  minute.  The  dociunent  specifies  the 
defendants  and  Gibson  is  not  one  of  them. 

A.  The  jury  found  us — the  Board  of  Directors 
found  us  guilty  or  not  guilty  and  Johnny  Gibson 
is  on  the  Board  of  Directors,  and  he  went  out  with 
the  jurors,  and  yet  he  was  one  of  the  men  that 
were 

Q.  He  was  one  of  the  complainants  against  you, 
wasn't  he?  A.    Yes. 

Trial  Examiner  Batten:  The  question  was,  Mrs. 
McBurnie,  who  acted  there  as  the  jury? 

The  Witness:  The  Board  of  Directors  at  that 
particular  time.  Harry  Grady  was  one. 

Q.     (By  Mr.  Ryan)  :     AYho  was  that? 

A.     Harry  Grady,  he  was  foreman. 

Q.     Foreman  of  the  jury? 

A.  Foreman  of  the  jury,  and  a  fellow  by  the 
name  of  Lou  Finley  and  Don  Schloeder. 
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Q.     Maynard  O'Brien ? 

A.  Maynard  O'Brien  is  the  name  I  was  trying 
to  think  of.  fie  is  an  electrician  there.  There  was 
one  more.  T  don't  remember  his  name.  [772] 

Trial  Examiner  Batten:  Were  they  the  Board 
of  Directors  at  that  time? 

The  Witness:  Yes,  sir,  they  were  the  newly- 
elected  ones.  There  had  been  an  election  since. 

Q.  (By  Mr.  Ryan)  :  There  had  been  an  elec- 
tion, had  there,  between  the  election  on  the  question 
of  ousting-  Franklin  or  you  from  the  C.E.A.  ? 

A.     Yes. 

Q.  And  that  was  between  the  time  of  that  and 
the  time  of  this  hearing?  A.     Yes. 

Q.  And  how  long  after  this  election  in  the  cafe- 
teria about  which  you  have  testified,  at  which  the 
question  was  whether  they  should  oust  you  or  oust 
Franklin  and  Gibson 

A.     That  happened  about  the  last 


Q.     Just  a  minute.  A.     Pardon  me. 

Q.  How  long  after  that  was  it,  approximately, 
that  they  had  an  election  to  elect  new  Board  of 
Director  members? 

A.  Well,  it  was  not  very  long  after  that,  be- 
cause they  took  it  for  granted 

Trial  Examiner  Batten:     Just  a  minute. 

The  Witness:  It  was  taken  for  granted  that 
Earl  and  Lee  and  Johnny  Reed  and  myself  were 
out. 

Mr.  Cannon:     I  move  to  strike  that.  [773] 

Trial  Examiner  Batten :    It  may  be  stricken.  The 
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question  is  how  long  after  was  this  new  election  for 

the  Board  of  Directors,  roughly?  Was  it  a  week? 

The  Witness:     Within  a  week. 

Trial  Examiner  Batten:    Within  a  week? 

The  Witness:  It  was  a  very  short  time,  because 
as  I  said,  it  was  taken  for  granted  that  this  other 
election  ousting  those — 

Mr.  Cannon:  T  move  to  strike  that.  Pardon  me, 
Mrs.  McBurnie.  I  move  to  strike  that  ''taken  for 
granted ' '. 

The  AVitness:    Yes,  it  was. 

Trial  Examiner  Batten :    It  may  be  stricken. 

Q.  (By  Mr.  Eyan)  :  After  this  election,  Mrs. 
McBurnie,  on  the  question  of  ousting  you  or  Frank- 
lin, the  election  you  have  just  described,  about  ^.  week 
or  so  after  that  a  new  election  for  the  Board  of 
Directors  was  held  to  fill  your  place  and  the  r)laces 
of  these  other  people  mentioned?  A.     Yes, 

Q.  Earl  Lawhorn,  Lee  Lawhon,  and  Johnny 
Reed.  A.     They  replaced  four  of  us. 

Q.     And  you?  A.     Yes. 

Q.  Where  was  that  election  held  to  elect  these 
new  members? 

A.  In  the  cafeteria.  All  elections  were  held  in  the 
cafeteria  at  the  Cannon  plant.  [774] 

Q.  In  this  election,  the  first  election  when  the 
vote  was  384,  or  whatever  it  was,  to  380,  do  you 
remember  how  the  ballot  read? 

A.  Yes,  sir.  It  said,  ''Will  w^e  retain  Johnny 
Gibson  or  Richard  Franklin  or  Rachel  McBurnie, 
Earl  Law^horn,  Lee  Lawhon,  and  Johnny  Reed?" 
That  is  the  way  the  ballot  read,  that  is  the  way  the 
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ballots  came  out  on  Wednesday,  and  that  is  the  way 
the  ])('ople  voted  on  it,  and  when  it  was  all  over,  it 
was  taken  for  granted  by  the  Association  and  every- 
body. We  didn't  have  a  res^ular  recall  or  anythin.j?. 
When  the  vote  came  out  380  for  us  and  384  for  them, 
the}^  took  it  for  granted  that  we  were  out  of  the 
Association,  off  of  the  Board  of  Directors. 

Trial  Examiner  Batten:  Bid  that  mean  the  only 
ones  left  were  Gibson  and  Franklin? 

The  Witness:    And  Al  Tuttle  and  John  Hepple. 

Trial  Examiner  Batten :  Whose  name  besides 
Gibson's  was  mentioned  in  the  ballot,  any  names? 

The  Witness:  I  don't  think  so,  no,  sir.  Johnny 
Gibson  or  Richard  Franklin,  to  retain  Johnny  or 
Richard  or  us  four. 

Trial  Examiner  Batten:  You  say,  then,  it  was 
just  taken  for  granted  that  what  that  ballot  meant 
was  that  you  were  thrown  out  of  office? 

The  Witness:    Yes. 

Trial  Examiner  Batten:  And  Gibson  was  re- 
tained ? 

The  Witness :    Yes.  [775] 

Trial  Examiner  Batten:  And  they  went  ahead 
and  elected — 

The  Witness :  Four  more  Board  of  Director  mem- 
bers to  replace  us. 

Trial  Examiner  Batten:  And  that  is  the  Board 
of  Directors  which  sat  as  a  jury? 

The  Witness:    Yes,  sir. 

Trial  Examiner  Batten:  When  you  had  your 
hearing  ? 

The  Witness:    Yes,  sir. 
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Q.  (By  Mr.  Ryan)  :  Now,  the  trial  was  held  on 
a  Saturday,  is  that  right,  the  first? 

A.  Saturday  at  noontime.  It  started  at  11:00 
o'clock,  I  think. 

Q.     And  after  starting  at  11:00,  it  ran  how  long? 

A.  I  believe  we  were  out  of  there  before  three 
in  the  afternoon. 

Q.  It  ran  on  two  successive  Saturdays,  is  that 
right?  A.    Yes,  sir. 

Q.     And  the  first  trial  date  was  July  15,  1944? 

A.     I  believe  it  was. 

Q.  During  those  trial  days,  this  group  of  direc- 
tors of  the  C.E.A.  that  were  sitting  as  a  jury,  were 
any  of  those  people  normally  employed  on  the  day 
shift  at  that  time,  do  you  know  ? 

Mr.  Cannon:    Of  your  own  knowledge. 

The  Witness:    I  don't  know.  I  really  don't. 

Trial  Examiner  Batten:  Let's  just  have  the  wit- 
ness [776]  testify. 

The  Witness:    That  is  true. 

Mr.  Cannon :    Well,  was  I  out  of  order  on  that  ? 

Trial  Examiner  Batten:  If  I  understood  you,  I 
think  you  were.  I  may  have  misunderstood  what  you 
said. 

Mr.  Cannon :    I  said  of  her  own  knowledge. 

Trial  Examiner  Batten:  Then  I  was  mistaken. 
That  is  all  right. 

Q.  (By  Mr.  Ryan) :  Wasn't  Johnny  Gibson  on 
the  day  shift  at  that  time? 

A.  Yes,  sir,  he  was,  but  Johnny  used  to  replace 
other  people  that  were  off  on  vacation.   In  other 
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words,  he  has  switched  ovei-  and  worked  the  swing 
shift,  and  I  would  not  swear  to  it  that  he  was  work- 
ing-— that  he  was  taking  company  time. 

Q.  After  that  trial,  Mrs.  McBurnie,  or  the  hear- 
ing ended,  did  you  thereafter  receive  a  communica- 
tion from  anyone,  verbally  or  otherwise? 

A.     Yes,   sir. 

Q.     About  the  verdict  of  the  trial  1 

A.  Not  as  to  the  verdict,  no.  We  were  found 
guilty  and  not  guilty  right  there  at  the  trial. 

Q.     You  were  told  that  at  the  hearing? 

A.  Yes.  The  Board  of  Directors  acted  as  a  jury 
and  said  that  they  found  us  guilty  or  not  guilty 
at  that  particular  [777]  time,  and  that  is  the  only 

notice  that  we  had.  [778] 

*  *  *  * 

HERBERT  L.  CAFFAREL, 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

*  *  *  * 

Q.  Were  you  ever  employed  by  Cannon  Manu- 
facturing Corporation  and  Cannon  Electric  De- 
velopment Company?  A.     Yes,  I  was. 

Q.  Approximately  when  did  you  begin  to  work 
for  that  company  ?  A.     It  was  in  June,  1940. 

Q.    M^hat  was  your  job  first? 

A.  My  job  first  was  on  drill  press  a  couple  of 
weeks. 

Q.    A  couple  of  weeks?  A.     Yes. 
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Q.     Then  you  were  transferred  to  another  job? 
A.     I  was  transferred  to  milling  machine. 
Q.     In  the  same  department?   [946] 
A.     In  the  same  department. 
Trial  Examiner  Batten:     Is  that  Department  11? 
The  Witness:     Well,  it  was  at  the  old  plant  and 

1  don't  know^  whether  they  had  segregated  all  the 
departments.  Incidentally,  we  stayed  over  thc^^e 
about  two  months  and  we  moved  to  Plant  2,  and 
it  was  called  Department  2;  and  it  is  called  that 
now. 

Q.  (By  Mr.  Ryan):  It  is  still  called  Depart- 
ment 2?  A.     That  is  right. 

Q.  When  did  your  employment  terminate  with 
the  company,  if  it  did?  A.     July  29,  1944. 

Q.     Mr.  Caffarel,  did  you  remain  in  Department 

2  all  the  time  that  your  w^orked  there? 
A.     All  the  time  I  worked  there. 

Q.  At  the  time  you  began  working,  who  was 
your  foreman?  A.     Dallas  Hough. 

Q.  How  long  did  he  continue  to  be  your  fore- 
man, approximately? 

A.  Well,  he  continued  to  be  my  foreman  until 
the  time  I  w^as  transferred  on  days.  See,  this  was 
swing  shift  I  started  on.  I  started  to  work  on  the 
swing  shift  and  then  I  was  transferred  on  days 
under  Leonard  Brooks. 

Trial  Examiner  Batten:     For  how  long? 

The  Witness :  I  think  it  was  aromid  five  montlis 
after  I  [947]  was  tirst  employed. 
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Trial  Examiner  Batten :  Who  was  your  foreman 
during  the  day? 

The  Witness:     I^eonard  Brooks. 

Q.  (By  Mr.  Ryan)  :  Did  he  continue  to  be  your 
foreman  all  the  rest  of  the  time  that  you  worked 
for  the  company? 

A.  No,  there  were  several  changes  made  after- 
wards. Ed  Bennet  became  my  foreman,  and  then 
later  on  there  was  another  change  in  the  foreman- 
ship  and  Dallas  Hough  came  on  days  again.  And 
then  the  final  analysis  of  it  was  that  Bob  Weber 
became  my  last  foreman. 

Trial   Examiner  Batten:     Bob  Weber? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Ryan) :  Now,  Mr.  Caifarel,  in  the 
early  part  of  1941  did  it  come  to  your  attention  that 
the  C.I.O.  was  beginning  an  organizational  drive 
among  the  employees  of  the  company? 

A.     In  1941? 

Q.     Early  part  of  1941.  A.     Yes. 

Q.  Did  it  thereafter  come  to  your  attention  an 
association  was  being  formed ;  also  was  coming  into 
existence  ? 

A.  Well,  the  first  that  I  knew  about  the  associa- 
tion was  through  Ned  Mandella.  See,  Ned  was 
working  at  the  tool  crib  and  I  was  working  on  a 
milling  machine  at  the  time.  [948] 

I  was  contacted — I  don't  remember  1)}^  whom — 
to  assist  in  organizing  the  C.E.A.  And  I  also  was 
contacted  by  the  C.I.O.  to  assist  in  organizing 
the  C.I.O. 
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I  became  very  friendly  with  Ned.  Incidentally, 
at  the  time  I  came  into  the  picture  was  when  Ned 
was  in  the  tool  crib  with  a  sheet  taking  names  down, 
and  he  approached  me  at  that  time  to  join  the 
C.E.A.  It  wasn't  the  C.E.A.  at  the  time.  It  was 
the  Cannon  Employees  Recreation  Association. 

Q.     That  is  what  it  was  called  first? 

A.     Yes,  that  is  what  is  was  called  then. 

Q.  Did  you  have  a  conversation  with  him  during 
those  early  stages  of  the  organizational  drive,  a])out 
your  assisting  him? 

A.     Yes.  He  solicited  my  assistance,  definitely. 

Q.     Did  it  take  place  at  the  tool  crib? 

A.  Well,  I  don't  know  whether  it  took  place 
at  the  tool  crib  or  not.  About  the  only  thing  I  can 
remember  at  the  tool  crib  is  he  wanted  me  to  join, 
he  wanted  me  to  sign  up. 

Mr.  Cannon:  May  I  ask  a  question  here,  for 
clarification  ? 

Mr.  Ryan:     Yes. 

Mr.  Cannon:  So  we  will  have  the  time  in  mind 
when  you  first  came  in  contact  with  Mandella,  with 
respect  to  Cannon  Employees  Recreation  Associa- 
tion, was  that  before  or  after  the  C.I.O.  began  its 
campaign  in  early  1941?  [949] 

The  Witness:     That  was  afterwards. 

Mr.  Cannon:  First  it  was  the  C.I.O.  and  then 
the  C.E.A.? 

The  Witness:  Well,  Ned  was  quite  busy  around 
there.  He  was  quite  interested  in  athletics  at  the 
time. 
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Mr.  Cannon  :     All  right. 

Q.  (By  Mr.  Ryan) :  Well,  would  you  place  this 
conversation  around  the  latter  part  of  February? 
Do  you  think  that  would  be  about  the  time  of  it? 

A.  Well,  we  became  friendly  immediately  after 
that.  After  he  was  signing  uj)  the  cards  at  the  tool 
crib  window.  Ned  was  running  a  sort  of  a  shoj) 
laundry  there.  He  used  to  take  the  boys'  laundries 
and  have  them  laundered  and  bring  them  in.  And 
he  used  to  distribute  the  mat  at  the  window. 

He  said,  '^I  think  you  would  be  a  good  organizer, 
you  have  a  nice  personality." 

I  said,  "All  right,  I  will  do  w^hat  I  can  for  you." 
So  then  w^e  hitched  on  from  then  on. 

Q.  Was  anyone  present  when  Mandella  talked 
to  you  like  that?  A.     No. 

Q.     Or  had  that  conversation  with  you? 

A.     No,  it  was  only  Mandella  and  I. 

Q.  This  was  about  the  time  he  had  the  sheets 
there  and  was  signing  up  names  for  the  Associa- 
tion? A.     Yes,  it  was  during  that  time. 

Q.  Did  you  hear  Al  George  testify  about  that 
matter?  [950]  A.     In  this  court  room? 

Q.     Yes.  A.     Yes,  I  did. 

Q.  He  fixed  the  time  some  time  in  February,  I 
believe,  1941.  Is  that  about  your  recollection  of 
about  the  time? 

A.     It  was  the  early  part  of  the  year,  yes. 

Q.  Thereafter  did  you  take  an  active  part  in 
the  organization  of  the  Association? 

A.     Oh,  yes,  I  did. 
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Q.  After  you  talked  to  Mandella  and  lie  had 
solicited  your  assistance,  did  you  thereafter  have 
further  conversations  with  him  about  organizing 
the  Association? 

A.  Oh,  yes.  In  fact,  we  would  see  each  other 
almost   every  day. 

Q.     Every  day?  A.     Yes,  that  is  right. 

Q.  Can  you  place  the  subject  matter  of  the  con- 
versations at  any  particular  time  after  the  first 
conversation?  Can  you  tell  us  how  many  days  later 
you  had  the  next  conversation? 

A.  You  mean  the  time  that  he  was  at  the  tool 
crib  ? 

Q.     Yes. 

A.  No,  I  can't  remember.  I  can't  remember  the 
amount  of  time.  It  wasn't  very  long  afterwards. 

Q.  Will  you  tell  us  what  you  did  in  connection 
with  the  formation  of  the  Association?  Just  what 
did  you  become  for  [951]  the  Association? 

A.  Well,  Ned  had  a  badge  printed — made  for 
me,  one  of  these  big  badges.  He  said,  "That  will 
give  you  color." 

He  said,  "You  take  care  of  the  girls.  You  have 
a  personality."  He  said,  "T  will  take  care  of  the 
men  and  the  rest  of  the  boys  will  take  care  of  the 
men,  and  all  you  have  to  do  is  take  care  of  the 
girls."  I  said,  "That  is  fine." 

Q.  Now,  about  how  long  was  it  after  he  first 
contacted  you  and  solicited  your  assistance  that 
he  had  this  badge  prepared  and  turned  it  over  to 
you? 
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A.  Well,  he  made  the  promise  that  T  was  to  l)e- 
come  a  ])oard  member,  and 

Q.     When  did  he  make  that  promise'? 

A.  In  the  early  part  of  the  campaign  against 
the  C.I.O.,  after  he  was  transferred  to  Department 
3,  the  assembly  department. 

Q.     When  was  that,  approximately? 

A.  Well,  it  was  a  short  time  after  the  inception 
of  the  Association.  That  is  not  the  C.E.A.,  but  the 
former  one.  Cannon  Employees  Recreation  Asso- 
ciation. 

Q.  Was  that  a  different  organization  than  the 
C.E.A.'? 

A.  Yes,  it  is  the  same  one.  The  recreation 
formed  into  the  C.E.A.  later  on. 

Q.  In  the  beginning  it  was  called  Cannon  Recre- 
ation Association?  [952]  A.     That  is  right. 

Trial  Examiner  Batten:  What  was  on  this 
badge  ? 

The  Witness:  "Member  of  the  Board  of  Direc- 
tors," and  my  name,  first,  in  big  letters. 

Q.  (By  Mr.  Ryan)  :  Did  you  w^ar  the  badge  on 
your A.     Lapel. 

Q.    clothes?  A.    Yes. 

Q.     About  the  plant  there?  A.     Yes. 

Q.  Did  you  solicit  anyone  for  membership  in  the 
Association  ? 

A.  Well,  I  was  talking  anti-C.T.O.  most  of  the 
time. 

Mr.  Cannon:     I  move  to  strike  that.  Go  ahead. 

Trial   Examiner   Batten:     It   is   not   responsive. 
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The  question   is:  did  you  sc^lieit  mcnil)ers  for  tlio 

Association  ? 

The  AVitness:    Yes,  1  did. 

Q.  (By  Mr.  Ryan) :  AVhat  departments  were 
you  active  in  in  that  regard,  in  soliciting? 

A.  In  Department  2  more  than  any  other  de- 
partment, at  that  time. 

Q.     That   was   your   own   department? 

A.     Yes,  that  is  right. 

Q.  Did  you  go  around  to  each  of  the  employees 
and  contact  them  when  you  were  talking  about 
the  C.E.A.? 

Mr.  Cannon:     I  thought  it  was  the [953] 

Mr.  Ryan:    Recreation  Association. 

The  Witness:     Yes,  that  is  right. 

Q.  (By  Mr.  Ryan) :  Can  you  think  of  any  of 
the  ones  you  talked  to? 

A.  Well,  I  talked  quite  a  lot  to  one  by  the  name 
of  Cliff  St.  Clair.  He  was  a  fellow  employee  on  the 
milling  machine.  And  Bill  Covey,  also.  He  is  also 
a  milling  machine  operator.  And  some  of  the  girls 
on  the  burr  bench.  I  have  forgotten  their  names. 

Q.  Was  this  during  the  first  weeks  of  your 
active  participation  in  the  Association? 

A.     Not  necessarily  the  first  week.  I  gradually 
worked  into  it  because  I  didn't  know  all  the  em- 
ployees, 3^ou  know;  I  had  to  make  acquaintances. 
*  *  *  * 

Trial  Examiner  Batten :  What  was  your  general 
discussion  [954]  with  these  employees?  I  think  you 
named  about  three  employees. 
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The  Witness:  T  told  them  tlie  advantages  of  the 
recreation  club  in  o])position  to  the  C.I.O.,  that  the 
dues  were  only  50  cents  and  that  we  weren't  obliged 
to  go  to  any  meetings  or  anything  like  that.  And 
that  we  retained  some  of  our  so-called  independ- 
ency, and  that  it  could  be  one  })ig  haj)i)y  family 
there  and  we  didn't  need  no  outside  hel]). 

Q.  (By  Mr.  Ryan)  :  Did  you  say  anything  else 
to  them? 

A.  Well,  I  said  quite  a  lot,  but  I  can't  remem- 
ber just  what  it  was. 

Q.  Did  you  bring  the  company  into  the  conver- 
sation in  any  way? 

A.  Well,  I  brought  the  company  in  at  the  time 
that  some  of  the  letters  that  were  lieing  written 
by  Mr.  Cannon  were  given  out  to  the  public,  and 
more  so  the  correspondence  with  Harry  Bridges. 

Q.  About  the  time  of  the  correspondence  Avith 
Harry  Bridges? 

A.  Yes.  He  wrote  letters  to  Harry  Bridges  and 
Harry  Bridges  would  answer,  making  quite  an  in- 
teresting conversation  between  the  employees  in 
the  plant. 

Trial  Examiner  Batten:  You  mean  by  that  you 
discussed  that  matter  with  these  employees 

The  Witness:    Oh,  yes. 

Trial  Examiner  Batten :    you  were  soliciting  ? 

You  discussed  that  matter  with  them?  [955] 

The  Witness:     About  the  Bridges  affair? 

Trial  Examiner  Batten :     Yes. 
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The  Witness:  Yes,  it  was  generally  discussed 
throughout  the  plant. 

Trial  Examiner  Batten:  Aside  from  tlie  general 
discussion,  did  you  discuss  it? 

The  Witness:     Yes,  I  did. 

Q.  (By  Mr.  Ryan):  Mr.  Caffarel,  will  you  tell 
us  what  you  did  in  your  efforts,  other  than  this 
solicitation  that  you  have  talked  about  now?  That 
is,  when  you  talked  to  these  employees  that  you 
have  named;  about  the  Association?  What  would 
you  do  l^esides  talk  to  them,  if  anything? 

Mr,  Cannon:     Ask  him  if  he  signed  them  up? 

Q.     (By  Mr.  Ryan):     Did  you  sign  them  up? 

A.  Yes,  that  was  part  of  my  job.  I  didn't  sign 
many  of  them. 

Q.    We  want  the  details. 

Trial  Examiner  Batten:  He  says  he  didn't  sign 
many.  Can  you  tell  us  about  how  many  you  did 
have  sign  cards? 

The  Witness:     I  should  imagine  five  or  six. 

Trial  Examiner  Batten:     Five  or  six? 

The  Witness:    Yes,  that  is  right. 

Q.  (By  Mr.  Ryan) :  Now,  at  the  particular 
time  that  you  talked  to  these  persons  you  have 
named,  did  you  talk  to  them  during  your  working 
hours?  [956]  A.     Yes,  I  did. 

Q.     Right  on  the  job?  A.     That  is  right. 

Q.  Did  you  have  occasion  to  know  whether  or 
not  the  foreman  was  aware  of  your  doing  that  ? 

Mr.  Cannon:    Just  a  minute.  I  object  to  that  as 
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calling  for  his  conclusion.  I  don't  mind   what  lie 

saw,  what  the  foreman  saw  or  said. 

Trial  Examiner  Batten:  I  think  what  he  should 
tell  is  whether  the  foreman  was  present. 

Q.  (By  Mr.  Ryan)  :  Was  the  foreman  present 
in  the  department  at  the  time? 

A.  Yes.  In  fact,  the  foreman  knew — they  were 
aware  of  what  was  going  on. 

Mr.  Cannon:     I  move  to  strike  it  out. 

Trial  Examiner  Batten:  That  may  be  stricken. 
The  question  to  you  is:  Was  the  foreman  there? 

The  Witness:  You  mean  when  I  was  organizing 
or  signing  them  up? 

Trial  Examiner  Batten:  Yes,  when  you  were 
talking  to  these  men. 

The  Witness:     No. 

Trial  Examiner  Batten:  He  didn't  hear  what 
you  said. 

The  Witness:  No,  the  foreman  didn't  hear  what 
I  said. 

Q.  (By  Mr.  Ryan) :  Can  you  give  us  some  spe- 
cific fact  which  [957]  would  indicate  whether  or 
not  the  foreman  knew  that  you  were  active  in  this 
C.E.A.? 

A.  Well,  later  on  I  can  bring  that  out.  But  at 
the  present  time  we  are  covering  the  first  phases 
of  the  Cannon  Employees  Recreation  Association. 

Q.  Did  you  continue  to  be  active  all  the  way  up 
to,  say,  the  first  National  Labor  Relations  Board 
election  that  was  held  there  in  Septeml)er,  1941? 

A.    Yes,  I  was  active  all  the  way  through. 
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Q.  Did  you  continue  with  Mandella  to  bo  active  ? 
Bid  you  work  together  all  of  that  time? 

A.     Yes. 

Q.  Who  else  besides  you  and  Mandella,  if  any- 
one, were  active  in  this  i>romotion  of  the  Asso- 
ciation ? 

A.  Well,  there  was  the  members  of  the  Board, 
Andy  Bereznak — shall  I  name  them? 

Q.     Yes. 

A.  Andy  Bereznak,  Roy  Whitney,  a  fellow  by 
the  name  of  Fish. 

Q.     George  Fish?  A.     Yes,  George  Fish. 

Q.  Where  did  he  work  at  tliat  particular  time, 
do  you  know?  Do  you  know  wdiat  his  jo):)  was  in 
the  plant? 

A.  Roy  Whitney,  I  believe,  worked  in  the  assem- 
bly. And  George  Fish — I  don't  rememl^er  where  he 
was  w^orking.  Pete  Vitale  was  w^orking  in  the  as- 
sembly.  [958] 

Mr.  Cannon:     AVho? 

The  AVitness:  Pete  Vitale.  And  Andy  Bereznak, 
I  think  he  w^as  w^orking  on  a  punch  press — I  am 
not  sure — on  the  swing  shift.  I  am  not  so  sure. 

Q.  (By  Mr.  Ryan) :  Do  you  know  wliat  Whit- 
ney's job  was,  whether  he  was  just  an  ordinary 
worker  ? 

A.  Yes,  he  was  just  an  ordinary  worker.  Several 
of  the  girls,  Helen  Olsen  and  Margaret  Gellinson. 

Q.     Where  did  she  work? 

A.     She  worked  in  Department  11,  in  Glen  Mc- 
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Clung's  depar'tment.  It  was  Herl)  Elgin's  depart- 
ment, also.  And  Bernice  Pei'kins, 

Q.  Now,  did  you  ever  see  any  articles  of  incor- 
poration for  the  Association  that  you  were  working 
for? 

A.  Well,  no.  No,  I  didn't  see  any  articles  of  in- 
corporation. 

Q.  Did  you  ever  see  them?  Did  you  ever  see  a 
booklet? 

A.  Yes,  later  on,  the  rules  and  the  by-laws  of 
the  Association  came  in  public. 

Q.  Mr.  Caffarel,  I  show  you  Board's  Exhibit 
35,  entitled  "Cannon  Employees'  Association,  Ar- 
ticles of  Incorporation,  By-Laws."  I  direct  your  at- 
tention to  the  outside  of  the  booklet  which  says, 
"Incorporated  under  the  laws  of  the  State  of  Cali- 
fornia, March  13,  1941."  Were  you  active  about 
that  time  in  soliciting  members  for  the  so-called 
Recreation   [959]  Association?  A.     Yes. 

Q.  Will  you  tell  us  whether  or  not  there  were 
two  organizations  side  by  side  in  the  plant,  that  is, 
Recreation  Association  and  an  Employees'  Asso- 
ciation, or  whether  there  was  just  one  organization  ? 

A.  Well,  the  Cannon  Employees  Recreation  As- 
sociation lapped  into  the  Cannon  Employees'  Asso- 
ciation. I  had  some  cards  printed  and  Ned  give  me 
the  cut  and  everything  else,  how  to  have  it  printed. 
That  is,  the  wording,  and  I  had  them  printed.  It 
was  Cannon  Employees  Recreation  Association.  But, 
however,  during  the  time  that  this  was  printed  we 
were  called  by  some  mem]:>ers — the  bulletins  that 
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came  out  of  the  gate  were  C.Jil.A.,  liad  C.E.A.  on 
them.  So  we  couldn't  quite  define  whicli  it  was, 
which  one  it  was.  But  Ned  said  that  was  all  right, 
he  knew  what  he  was  doing,  so  I  don't  know  what 
haj)j)ened. 

Trial  Examiner  Batten :  Let  me  understand  you. 
You  mean  during  the  time  you  were  soliciting 
people  for  the  Recreation  Association  there  were  bul- 
letins calling  it  the  C.E.A.  ? 

The  Witness:  That  is  right.  In  other  words,  we 
continued  to  use  the  cards,  the  Cannon  Employees 
Recreation  Association. 

Trial  Examiner  Batten:  You  mean  even  aftei- 
it  was  incorporated  under  the  C.E.A.?   [960] 

The  Witness:  That  is  right.  T  don't  know  how 
long,  it  might  have  been  a  couple  of  months. 

Q.  (By  Mr.  Ryan) :  You  got  some  cards 
printed,  I  believe  you  said,  some  additional  cards? 

A.     Yes,  that  is  right. 

Q.     About  when  was  that  that  you  got  them? 

A.  I  can't  remember  w^hen  it  was.  It  was  after 
the  first  yellow  cards  were  printed,  the  ones  with 
the  Cannon  emblem  on  them,  with  the  round  cor- 
ners; those  were  the  first  that  were  ever  printed. 

Trial  Examiner  Batten:  Show  him  the  red  ones. 
Were  they  the  ones  that  followed  the  yellow  ones? 

The  Witness:    Yes,  they  followed  the  yellow. 

Trial  Examiner  Batten:  I  think  there  are  one 
or  two  there  that  have  been  received. 

The  Witness:  The  different  colored  ones  were 
the   different   departments,  like  that    (indicating). 
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That  is  a  different  department,  Dei>artment  11.  Red 

was  Department  2,  and  so  on  down  the  line, 

Q.  (By  Mr.  Ryan) :  Were  blue  ones  in  that 
bunch  of  cards  I  gave  you  and  yellow  ones  and  red 
ones;  isn't  that  right? 

A.     Yes,  that  is  right. 

Q.  You  say  various  colors  were  used  in  the 
various  departments  ?  A.     That  is  right.  [961] 

Q.     But  the  wording  on  the  cards  is  the  same. 

A.     Is  the  same. 

Q.  "Cannon  Employees  Recreation  Associa- 
tion?" A.     That  is  right.    . 

Q.  Looking  at  the  card  on  the  top  of  the  pile  of 
cards  which  you  are  now  looking  at  of  Cannon  Em- 
ployees Recreation  Association,  I  notice  across  the 
bottom,  which  is  the  place  for  the  punching  of  the 
various  months  to  show  payment  of  dues  by  the 
members.  A.     That  is  right. 

Mr.  Cannon:  May  I  ask  a  question  there?  Are 
these  cards  of  different  colors,  aside  from  the  first 
batch  of  yellow  which  had  the  emblem  on  them,  are 
the  other  cards  you  had  printed  for  Cannon  Em- 
ployees Recreation  Association,  too? 

Mr.  Ryan:     Yes,  they  are. 

Q.  (By  Mr.  Ryan)  :  The  one  on  top  I  notice  is 
punched  out  as  late  as  July,  w^hich  indicates  that 
the  person  whose  card  it  is  appears  to  ])e  Evelyn 
Beck,  and  was  paying  dues  with  the  Recreation  Asso- 
ciation as  late  as  July,  1941,  at  least ;  is  that  right  ? 

A.     That  is  right. 

Q.     By   the   way,    I    started   to    show   you   this 
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Board's  Exhibit  35.  You  filed  this  as  the  avtick's 
of  incorporation  of  the  Cannon  Employees'  Asso- 
ciation? A.     Yes.  [962] 

Q.  I  notice  that  page  8  is  entitled  ''By-Laws, 
Cannon  Employees'  Association  (as  amended  No- 
vember 5,  1942)."  Were  you  there  when  the  amend- 
ments were  made?  A.     No,  I  wasn't. 

Q.  You  were  working  for  the  company,  though; 
isn't  that  right? 

A.  Yes.  I  mean  I  wasn't  at  the  Association's 
office. 

Q.  Now,  Mr.  Caffarel,  about  June  9,  1941,  I  ask 
you  if  the  Cannon  Employees'  Association  filed  a 
petition  with  the  National  Labor  Relations  Board 
for  an  election? 

Mr.  Ryan:     Counsel,  we  can  probably  stipulate] 
to  that.  I  have  the  file  in  the  case.  [963] 


*  *  *  * 


Mr.  Cannon:     Yes,  I  will  stipulate  to  that. 

Trial  Examiner  Batten:  What  is  the  number  of 
that  case? 

Mr.  Ryan:     That  case  number  is  21-R-1354. 

Trial  Examiner  Batten:  Now,  is  that  the  casej 
where  there  was  an  election  held  later? 

Mr.  Ryan:  Yes.  A  strike  took  place  early  in| 
September.  It  was  after  that. 

Trial  Examiner  Batten:  There  were  objections] 
filed  to  the  election? 

Mr.  Ryan:     Yes. 

Trial  Examiner  Batten:  Then  there  was  ai 
Board  petition? 
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Mr.  Ryan:  There  wasn't  a  Board  hearing-  on  the 
matter. 

Trial  Examiner  Batten:     It  was  by  consent? 

Mr.  Ryan:     Yes. 

Trial  Examiner  Batten:  There  were  objections. 
And  did  the  Board  pass  upon  the  objections  to  the 
election  ? 

Mr.  Cannon:     Yes. 

Trial  Examiner  Batten:  Well,  you  don't  need 
to  look  it  up  now,  but  do  that.  Mi*.  Ryan,  so  the 
records  are  complete.  Get  together  all  the  formal 
papers  in  connection  with  that  case,  the  petition, 
the  report  of  the  election,  the  objections  and  the 
disposition  of  them,  so  that  we  may  have  them  in 
the  record.  Mr.  Ryan,  I  assume  you  are  aware  of 
the  fact  that  Board's  Exhibit  35  hasn't  been  re- 
ceived. 

Mr.  Cannon:  It  may  be,  as  far  as  I  am  con- 
cerned. [964] 

Mr.  Ryan:  I  offer  it  in  evidence  as  Board's  Ex- 
hibit 35. 

Trial  Examiner  Batten:    It  may  l)e  received. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  35,  for  identification,  was  received 
in  evidence.) 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Mr.  Caffarel,  I  show  you 
Board's  Exhibit  35  and  ask  you  whether  or  not, 
after  you  have  read  it,  you  ever  received  a  copy  of 


494  National  Labor  Relations  Board  vs. 

(Testimony  of  Herbert  L.  Caffarel.) 

that  while  you  were  in  the  employ  of  the  company, 

about  May,  1941? 

A.  Yes,  these  were  given  out  at  the  gate  hy  the 
Cannoneer  staff;  Frank  Hobart  staff. 

Q.  That  Cannoneer  paper,  the  staff  of  the  Can- 
noneer paper?  A.     That  is  right. 

Mr.  Cannon:  What  is  that?  Is  that  a  "Making 
Dreams  Come  True"  letter? 

Mr.  Ryan:  No,  that  is  the  letter  suggesting  the 
formation  of  a  contact  committee. 

Q.  (By  Mr.  Ryan):  Now,  Mr.  Caffarel,  after 
you  had  received  [965]  that  letter,  did  you  have 
occasion  to  become  asociated  with  the  formation  and 
administration  of  that  contact  committee  which  is 
referred  to  in  Board's  Exhibit  51 

A.     Yes,  I  became  its  chairman. 

Q.  Now,  I  ask  you,  Mr.  Caffarel,  what  were  the' 
mechanics  by  which  you  became  the  chairman  of, 
that  Association? 

A.  Well,  after  this  letter  was  given  out  by  the 
company,  the  machine  was  set  up  by  Hobart 's  office, 
crew.  That  is,  Mary  Torrence  came  into  the  de-J 
partment. 

Mr.  Cannon:     Came  to  your  department? 

The  Witness:    Yes,  that  is  right.  And  the  ballots 
had  a  perforated  corner  with  the  number  of  the 
employee,  and  they  were  passed  around,  and  we  allj 
voted,  and  they  were  picked  uy)  again.  Before  you 
put  the  ballot  in  the  box,  the  stub,  the  corner  w^asj 
torn  off  and  it  was  retained  by  Miss  Torrence. 

Q.     (By  Mr.  Ryan):    This  girl? 
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A.  That  is  right,  this  gir],  and  it  so  hai)i)ened, 
ill  my  particular  department,  a  fellow  l)y  the  name 
of  Bob  T^atham  and  I  were  the  two  highest  num- 
bers. 

Q.     Under  that  voting? 

A.  Under  that  voting.  Then  we  had  another  elec- 
tion, an  election  eliminating  either  he  or  I.  I  won 
out  over  him. 

Mr.  Cannon:  What  is  this  othei-  fellow's  name, 
Bob   what?    [966] 

The  Witness:     Bob  Latham. 

Trial  Examiner  Batten :  How  was  the  second 
election  conducted? 

The  Witness:     The  same  way. 

Q.  (By  Mr.  Ryan) :  About  how  long  was  it 
after  this  document,  Board's  Exhibit  5,  was  re- 
ceived by  you,  that  this  election  was  held,  would 
you  say,  approximately? 

A.  I  don't  know.  However,  the  letter  stated  the 
date  that  this  contact  committee  was  going  to  begin. 
Mr.  Cannon  stated  that  in  the  letter. 

Q.  The  ballots  that  were  brought  down  were 
brought  down  by  this  Mary  Torrence? 

A.     That  is  right. 

Q.     Into  the  department?  A.     Yes. 

Q.     She  was  employed  in  Mr.  Hobart's  office? 

A.  I  think  she  was  co-editor  or  assistant  editor 
or  something. 

Q.  Was  it  during  your  working  hours  she  came 
into  the  department? 

A.     Yes.  The  first  time  it  was  around  3 :00  o  'clock 
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in  the  afternoon,  and  tlie  second  time,  I  don't  re- 
member whether  it  was  afternoon  or  in  the  morning. 

Q.  Did  she  have  the  ballots  with  her  when  she 
came  in  and  gave  them  out  to  you?  [967] 

A.     That  is  right. 

Q.  Did  you  all  mark  them  as  you  were  being     j 

given  the  ballots?            A.     That  is  right.  J 

Q.  Did  she  have  the  ballot  box  with  her?  1 

A.  Yes.  I 

Q.  You  deposited  the  ballot  in  the  box  after    I 

you  had  marked  it;  is  that  right?  j 

A.  That  is  right.  I 

i 

Q.  And  she  took  the  ballots  and  ballot  box  and 
went  out  of  the  department;  is  that  right? 

A.     That  is  right. 

Q.     Did  you   thereafter   receive   information   to    j 
the  effect  you  had  been  nominated?  \ 

A.  Yes.  She  came  back  with  a  big  sheet  with  all  i 
the  ditferent  departments,  and  who  was  elected,  j 
and  so  forth  and  so  on.  In  other  words,  the  tallv  '; 
sheet.  She  told  me  I  w^as  elected  in  Department  2.  ' 
There  was  to  be  a  meeting  in  the  conference  room  ■ 
upstairs  at  a  certain  date.  Shall  I  continue? 

Q.    Yes. 

A.  And  on  this  certain  date,  why,  we  all  met 
ujD  there,  all  the  contact  men. 

Q.  About  how  long  was  it  after  the  first  election 
that  you  had  the  second  election,  the  run-off  elec- 
tion, I  [968]  suppose  it  was. 

A.     It  was  only  a  few  days  later. 
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Q.  About  how  long  was  it  afte]-  tluit  tliat  slie 
notified  you  of  the   results? 

A.    Approximately  a  week. 

Q.  Then  you  held  a  meeting,  you  gathered  u]) 
in  the  conference  room,  those  who  had  been  elected, 
according  to  her  information? 

A.     That  is  right. 

Q.  Whom  did  you  meet  \^^th  up  there,  if  any 
one? 

A.  Well,  we  all  met  up  there.  Mr.  James  H. 
Cannon  was  present  and  I>o]:)  Cannon  was  present. 

Trial  Examiner  Batten:     Talk  a  little  louder. 

The  Witness:  Mr.  James  H.  Cannon  and  Bob 
Cannon  were  present,  and  they  suggested  we  form 
the  machinery  of  the  contact  committee.  So  they 
proceeded.  That  is,  we  proceeded  to  elect  a  tempo- 
rary chairman  and  a  vice-chairman  and  a  secretary. 

In  that  meeting  it  was  proposed  to  have  by-laws 
w^ritten  to  handle  the  contact  committee.  I  was 
elected  the  temporary  chairman.  ''Cupid"  Kane 
Avas  elected  vice-president  and  Claude  Turner  was 
secretary. 

Trial  Examiner  Batten:     Claude  Turner? 

The  Witness:  Claude  Turner,  yes.  At  the  next 
meeting,  why,  we  proceeded  to  elect  the  final  officers 
of  this  contact  committee.  It  so  hapjoened  that  each 
man  was  re-elected  [969]  from  the  temporary  posi- 
tion we  held  before.  In  other  words,  I  became 
chairman  and  "Cupid"  became  vice-chairman. 

Q.     (By  Mr.  Ryan)  :     By  whom? 

A.    Members  of  the  contact  committee. 
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Q.  You  had  an  election  between  the  members  to 
decide  who  would  hold  the  respective  offices? 

A.     That  is  right. 

Q.  I  show  you  Board's  Exhibit  9,  Mr.  Caffarel, 
dated  June  23,  1941,  and  ask  you  whether  or  not 
that  is  a  document  that  was  put  out,  that  you  par- 
ticipated in  the  putting  out  of  ?  There  are  two  pages 
to  it.  I  want  to  call  your  attention  to  that. 

A.     There  are  supposed  to  be  three  pages. 

Mr.  Cannon:     Supposed  to  ])e  three  pages'? 

The  AVitness:  No,  that  is  right,  yes.  One  of  them 
was  written  by  myself.. 

Trial  Examiner  Batten:     Which  one? 

The  Witness:     The  one  thanking  the  committee. 

Mr.  Cannon:  The  one  that  has  the  date  on  it 
of  June  23,  1941? 

The  Witness:  That  is  right,  yes.  Yes,  I  wrote 
this  (indicating).  Shall  I  read  it  I 

Q.  (By  Mr.  Ryan) :  No,  you  don't  have  to  read 
it.  That  is  the  first  page  of  the  exhibit? 

A.  That  is  right.  I  wrote  it  and  I  took  it  u]) 
to  Bob  Cannon  [970]  and  asked  him  what  he 
thought  about  it. 

Bob  said,  "Take  it  over  to  Frank  Hobart  and 
he  will  take  the  fly  specks  out  of  it  for  you."  Then 
I  took  it  to  Frank  Hobart.  The  next  time  I  saw  it 
it  was  given  out  at  the  gate  by  the  Cannoneer  staff 
attached  to  a  letter  by  James  H.  Cannon. 

Q.  Well,  what  you  mean  is  when  you  wrote  it  up 
you  wrote  up  a  rough  draft  and  took  it  to  Bob 
Cannon,  first,  the  rough  draft  of  this  document. 
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A.     That  is  right,  yes. 

Q.     Then  he  sui>-,i>ested  you  take  it  to  Ho])art? 

A.     Yes. 

Q.     You  took  it  to  Hobart;  is  that  right? 

A.     That  is  right. 

Q.  Then  thereafter  did  you  receive  any  com- 
munication from  Hobart  to  come  to  his  office 
about  it? 

A.  No,  I  didn't.  But,  however,  I  received  a  com- 
munication from  upstairs— I  don't  remember  who 
it  Avas — one  of  the  girls,  and  they  wanted  me  to 
put  my  signature 

Trial  Examiner  Batten :     On  a  stencil  ? 

The  Witness :  That  is  right.  As  it  appeared  here 
(indicating),  as  chairman  and  accepted  by  James 
H.  Cannon;  his  signature  appears. 

Q.  (By  Mr.  Ryan) :  When  you  went  up  to  put 
your  signature  on  the  stencil  the  document  was  as 
it  now  appears,  Board's  [971]  Exhibit  No.  9,  being 
a  2-page  document.  A.     Yes. 

Q.  You  affixed  your  signature  as  it  appeal's 
there  (indicating)  ?  A.     Yes,  that  is  right. 

Q.  The  document  was  distributed  to  the  em- 
ployees thereafter?  A.     At  the  gate,  yes. 

Q.     Who  distributed  them? 

A.  Well,  the  Cannoneer  staff.  Mary  Torrence 
was  out  there,  and  there  was  another  girl,  I  believe, 
that  worked  there  at  that  time. 

Q.  Thereafter  did  you  have  meetings  of  this 
contact  committee? 

A.    Yes,  we  had  quite  a  few  meetings. 
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Q.     Where  would  you  meet? 

A.  Meet  upstairs  in  the  conference  room  ad- 
joining James  H.  Cannon's  office. 

Q.  Did  you  have  any  regular  meeting  day  each 
week  ? 

A.  Well,  we  met  after  working  hours;  that  is, 
after  our  working  hours,  the  day  shift.  But  the 
committee  had  contact  men  from  every  department 
and  every  shift  that  blanketed  the  whole  shop. 

One  Saturday  we  had  a  case — I  have  forgotten 
Avho  it  w^as — that  was  held  on  a  Saturday  afternoon 
during  our  work  period,  that  is,  during  the  day  shift 
work  period.  [972] 

Mr.  Cannon:  These  are  meetings  of  the  griev- 
ance committe  you  mean? 

Mr.  Ryan:     Yes. 

Trial  Examiner  Batten:  What  do  you  mean  you 
had  a  case? 

The  Witness:    I  didn't  understand. 

Trial  Examiner  Batten :  What  do  you  mean  you 
had  a  case? 

The  Witness:     Well,  that  is,  a  grievance  case. 

Trial  Examiner  Batten:     Tell  us  about  it. 

The  Witness:  I  have  forgotten  the  fellow's 
name.  I  have  forgotten  the  particulars  of  the  case, 
but  I  do  remember  that  it  was  on  a  Saturday 
afternoon. 

Trial  Examiner  Batten:  Ts  that  what  you  used 
to  do  at  your  meetings,  take  up  grievances  the  em- 
ployees had? 

The  Witness:     That  is  right.  It  was  originally 
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set  up  as  a  contact  committee  to  contaxtt  tlie  diffi- 
culty   that    arose    between    management    and    em- 
ployees. 

Trial  Examiner  Batten:  Was  there  any  ref)re- 
sentative  of  the  respondents  present  at  these  meet- 
ings you  had? 

The  Witness:  Yes,  Bob  Cannon  would  sit  in 
some  and  Mr.  James  H.  Cannon  would  sit  in  some. 

Trial  Examiner  Batten:     Anyone  else? 

The  Witness:     No,  not  that  I  remember. 

Q.  (By  Mr.  Ryan)  :  Did  you  ever  take  up  the 
matter  of  discharge  of  an  employee  as  a  grievance? 

A.  Yes,  we  discharged  a  die  caster  by  the  name 
of  Bill  [973]  Citrowski. 

Mr.  Cannon:  After  the  grievance  hearing,  you 
mean  ? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Ryan) :  Did  you  take  up  the  mat- 
tei"  of  his  discharge  as  a  committee? 

A.     Yes.  It  ran  through  the  committee. 

Q.  Did  you  confer  with  Mr.  Bob  Cannon  or 
Mr.  Jim  Cannon,  or  both  of  them,  relative  to  that 
matter  ? 

A.  I  didn't  confer  with  them.  We  had  a  commit- 
tee set  up  of  three  men  that  w^ould  bring  the  griev- 
ances, that  is,  the  subject  of  the  grievances,  after  it 
was  passed  by  the  Board,  to  the  management.  I 
didn't  do  that  directly.  We  had  a  committee  set 
up  for  that  purpose. 

Q.  Three  of  your  own  members  would  go  up 
and  contact  the  management  about  it? 
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A.  That  is  right.  And  we  had  a  case  of  dis- 
charging a  foreman. 

Mr.  Cannon :  I  take  it  these  matters,  if  the  Com- 
missioner please,  are  not  being  heard  here  because 
of  improper  dischai'ge.  T  sui)pose  this  testimony 
runs  to  the  matter  of  the  organization  of  the  griev- 
ance committee,  so-called,  the  contact  committee. 

Mr.  Ryan:     Yes. 

Trial  Examiner  Batten:  I  assume  the  only  pur- 
pose of  it  is  simply  to  show  what  the  grievance  com- 
mittee did,  the  contact  committee. 

Mr.    Cannon:     Yes.    [974] 

Trial  Examiner  Batten:  It  is  not  for  the  pur- 
pose of  passing  upon  any  discriminatory  action. 

Mr.  Cannon:     That  is  what  I  understand. 

Trial  Examiner  Batten:     No. 

Mr.  Cannon:     Fine.  All  right. 

Q.  (By  Mr.  Ryan)  :  In  the  case  of  the  foreman, 
Mr.  Catfarel,  that  you  took  up  the  matter  of  his 
discharge,  did  you  take  that  up  as  a  committee  with 
Mr.  Cannon? 

A.  Yes.  Joe  Kales  was  foreman  of  the  die  cast. 
The  grievance  was  brought  up  l)y  the  employees. 

Q.     Had  he  been  discharged. 

A.  No,  there  were  no  grievances  against  the 
foreman.  It  was  brought  up  by  the  employees.  Then 
we  started  the  procedure  of  having  the  grievances 
— well,  that  is  wrong.  In  other  words,  we  acquired 
the  grievances,  we  received  them.  Then  Mr.  Bob 
Cannon  and  Mr.  Cannon  himself  more  or  less  tried 
Joe  Kales  in  our  presence. 
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Mr.  Cannon:     Tried  what? 

The  Witness:  Tried  him.  Tliat  is,  they  ques- 
tioned him,  I  would  say,  in  our  presence,  in  the 
contact  committee's  presence.  And  Mr.  Cannon  had 
a  stenographer  there  that  took  down  the  contents 
of  the  trial. 

Q.  (By  Mr.  Ryan)  :  After  the  trial  was  over, 
was  a  decision  made  by  anybody? 

A.  Yes,  a  decision  was  made  by,  T  believe,  Mr. 
Cannon  and  [975]  Mr.  Cromwell  was  waiting  down- 
stairs in  his  office  for  the  verdict.  I  don't  remem- 
ber exactly — I  wasn't  there — but  I  don't  remember 
exactly  what  took  place. 

Trial  Examiner  Batten:  You  mean  you  weren't 
present  ? 

The  Witness:  I  wasn't  present  between  Mr. 
Cannon  and  Mr.  Cromwell. 

Q.  (By  Mr.  Ryan) :  I  am  talking  about  what 
happened  in  the  trial,  at  the  conclusion  of  the  trial, 
about  the  decision,  if  any,  if  you  know. 

A.  We  didn't  vote  on  it.  We  were  just  in  there 
and  listening,  and  the  employees  that  were  called 
up  as  witnesses — there  was  the  contact  committee 
and  employees  that  were  called  up  as  witnesses, 
both  of  the  Mr.  Cannons,  and  the  stenographer  who 
were  present. 

Q.  The  grievance  had  been  brought  to  Mr.  Can- 
non through  your  committee;  is  that  right? 

A.  Yes,  more  so  through  John  I^a  Bash.  He  was 
working  in  this  die  cast  department. 

Trial  Examiner  Batten:    As  I  understand,  some 


504  National  Labor  Relations  Board  vs. 

(Testimony  of  Herbert  L.  Cafl'arel.) 

of  the  employees  complained  to  your  committee, 

first,  a))out  the  conduct  of  this  foreman? 

The  Witness :  Yes,  I  was  getting  to  that.  Johnny 
La  Bash  was  the  floor  leader  of  these  complaints. 
He  was  a  member  of  the  contact  committee,  as  I 
remember. 

Q.  (By  Mr.  Ryan) :  Now,  can  you  tell  us,  rela- 
tive to  the  [976]  personnnel  of  this  contact  com- 
mittee, whether  or  not  Cal  Cannon  vras  evei'  a 
member  of  it? 

A.  Cal  Cannon  was  elected  later  on  as  a  member 
of  the  contact  committee.  I  don't  know  in  whose 
place,  whether  it  was  Claude  Turner  or  Bruce 
Arnold. 

Mr.  Cannon :  Well,  I  submit  the  reference  to  this 
document  here  couldn't,  by  any  possible  chance,  re- 
fresh his  recollection.  Cal  Cannon's  name  doesn't 
appear  there,  or  anything  else. 

Trial  Examiner  Batten:  That  has  been  stated 
to  him. 

Mr.  Ryan:  The  document  doesn't  bear  the  name 
of  Cal  Cannon. 

Trial  Examiner  Batten:  As  I  recall,  the  witness 
looked  at  it  and  said  he  recalled  that  later  he  was 
elected  to  the  contact  committee  to  take  the  place 
of  someone  else. 

The  Witness:     That  is  right. 

Trial  Examiner  Batten:     Isn't  that  correct? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Ryan) :  What  department  did  he 
represent  as  a  member  of  the  contact  department? 
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A.  I  don't  know  for  sure,  but  he  was  connected 
upstairs,  that  is,  in  the  office  upstairs. 

Trial  Examiner  Batten:  Who  was  the  j)erson 
you  say  was  hiter  elected? 

The  Witness:     Cal  Cannon.  [977] 

Q.  (By  Mr.  Ryan) :  What  position  did  he  liold 
with  the  company  at  that  time? 

A.     I  don't  know  what  position. 

Q.  Well,  first  of  all,  will  you  tell  me  how  long" 
that  contact  committee  continued  to  function,  ap- 
proximately. 

A.  Oh,  I  think  somewhere  in  the  nei,i2:hborhood 
of  three  months,  I  believe. 

Q.     Three  months? 

A.     I  don't  know^  for  sure. 

Q.     About  three  months?  A.     Yes. 

Q.  It  was  sometime  between  the  beginning  of 
the  contact  committee  and  about  three  months  later 
that  Cal  Cannon  was  elected  to  the  committee;  is 
that  right?  It  must  have  been. 

A.  You  mean  from  the  time  the  committee  was 
started  until  the  time  Cal  Cannon  was  elected? 

Q.  No.  I  am  trying  to  find  out  approximately 
when  he  took  a  position  on  that  contact  committee. 

A.  Well,  I  don't  know  when  he  took  a  position. 
I  don't  know  the  date,  but  I  do  know  he  did  take 
the  position  as  a  contact  member  later  on,  after  the 
inception  of  the  contact  committee. 

Q.  Now,  while  you  were  chairman  of  that  con- 
tact committee,  did  you  continue  any  activities  with 
the  Cannon  Emjoloyees'  Association?  [978] 
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A.     Do  you  mean  continue  organizing'? 

Q.     With  Mandella.  A.     Yes,  T  did. 

Q.     Did  you  continue  to  wear  your  badge? 

A.  No,  I  took  the  badge  off.  I  took  the  badge 
off  after  I  became  chairman  of  the  contact  com- 
mittee. 

Q.  Did  you  ever  prepare  literature  for  the  Asso- 
ciation? A.     Occasional!}^,  a  few  pieces. 

Trial  Examiner  Batten:  Mr.  Witness,  will  you 
take  that  Board's  Exhibit  9?  Is  that  the  one  that 
lists  the  contact  committee? 

The  Witness:     Yes. 

Trial  Examiner  Batten:  Are  there  any  names  on 
there  of  people  who  were  active  in  the  Recreational 
Association  or  the  Cannon  Employees'  Association?] 

The  Witness:     Besides  myself? 

Trial  Examiner  Batten:     Besides  yourself,  yes. 

The  Witness:  One  here  definitely,  Frenchy  Mar-| 
tin.  I  believe  he  was  a  member  of  the  Board. 

Trial  Examiner  Batten:     Of  what  organization?] 

The  Witness:  He  had  been  formerly  a  member 
of  the  board  of  the  Cannon  Employees — I  don'tj 
know  whether  it  was  Association  or  Recreation. 

Trial  Examiner  Batten:  One  or  the  other.  Are* 
there  any  names  on  there  other  than  yours  and 
Martin  who  later  became  [979]  active  in  the  C.E.A.  ? 

The  Witness:  I  will  check  up  and  see.  Yes, 
James  Barton.  He  became  a  mem])er  of  the  board 
in  1944. 

Mr.  Cannon:     James  Barton? 

The  Witness:     Yes,  Jimmy  Barton. 
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Mr.  Cannon:  How  many  more  are  there  on  there 
besides  yourself? 

The  Witness:  Frenchy  Martin  and  Jimmy  Bar- 
ton. 

Mr.  Cannon:  That  is  Caffarel  and  Martin  and 
Barton  ? 

The  Witness:     That  is  right. 

Mr.  Cannon :  How  many  others  are  there  on  that 
contact  committee  than  those  three  who  were  on 
the  board  later  of  the  C.E.A.  ? 

The  Witness:  I  think  there  were  18  of  us  alto- 
gether. 

Q.  (By  Mr.  Ryan)  :  Now,  I  ask  you,  Mr.  Caf- 
farel, if  you  continued  as  chairman  of  the  contact 
committee  all  through  its  existence? 

A.    Yes,  I  did. 

Q.  Now,  was  that  organization,  did  you  go 
through  the  procedure  of  dissolving  it? 

A.  Yes.  After  the  election  between  the  C.I.O. 
and  the  C.E.A. 

Mr.  Cannon:     That  is  the  one  of  September  9th? 

The  Witness:  The  first  election.  Ned  contacted 
me  and 

Q.     (By  Mr.  Ryan):     Ned  Mandella?  [980] 

A.  Yes.  In  the  plant  it  was.  He  contacted  me 
in  the  plant  and  he  says,  "Well,  Doc, — "  He  didn't 
say  I  or  you.  He  says  ''we."  I  definitely  remember 
that. 

He  says,  ''Well,  we  have  to  disband  that  contact 
committee. ' ' 

I  said,  "What  do  you  mean  'we'?" 
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He  said,  ''AVe  will  have  to  disband  it."  He  said. 
*'I  want  to  be  there  when  you  disband  it." 

1  said,  "Well,  you  can  come  along  if  you  want 
to."  I  said  I  would  disband  it.  I  have  forgotten 
whether  it  was  that  same  afternoon  or  a  few  after- 
noons later.  However,  we  went  upstairs  together 
at  tliis  meeting  of  disbandment. 

Trial  Examiner  Batten:  You  say  you  disl)anded 
it.  What  do  you  mean? 

The  Witness:  In  other  words,  we  made  a  mo- 
tion the  committee  wouldn't  exist  any  more,  and 
so  forth  and  so  on. 

Q.  (By  Mr.  Ryan) :  The  meeting  took  place 
upstairs  where? 

A.     In  the  conference  room. 

Q.     There  at  the  plant?  A.     That  is  right.' 

Q.  Who  was  present  besides  yourself  and  Man- 
della? 

Mr.  Cannon:     Bid  you  say  Mandella  was  there?] 

The    Witness:     Yes,    Mandella    was    there.    The' 
majority  of  the  contact  committee  mem])ers.  And' 
after  the  motion  was  made  and  passed  and  every- 
thing, I  got  out  of  the  chair —  [981] 

Q.     (By  Mr.  Ryan)  :    What  motion  was  made? 

A.     That  we  disband  the  contact  committee. 

Q.    Who  made  the  motion? 

A.     I  have  forgotten  who  made  the  motion. 

Q.    Was  it  voted  on? 

A.  That  is  right,  it  was  voted,  and  it  went! 
through  unanimously.  I  got  up  and  said,  "Here  isj 
your  chair,  Ned." 
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He  took  the  head  of  the  table  and  he  began  mak- 
ing a  speech,  saying  he  was  going  to  take  the  eon- 
tact  committee  in  its  entirety,  Ijecause  we  had 
already  had  experience  of  grievances,  and  he  was 
going  to  make  that  part  of  the  C.E.A. 

Q.  Now,  Mr.  Caffarel,  I  ask  you  if  late  in  1942 
you  ran  for  the  office  of  president  of  the  Cannon 
Em]:)loyees'  Association. 

A.     No,  I  ran  for  office  as  a  member  of  the  board. 

Q.     A  member  of  the  board  of  directors? 

A.     That  is  right. 

Q.  I  ask  you  if  it  was  around  the  latter  part 
of  November,  1942,  to  the  best  of  your  recollection? 

A.     Yes,  it  was  the  latter  part  of  the  year.  The 

election  was  held  in  the  cafeteria.  [982] 
*  *  *  * 

Q.  (By  Mr.  Ryan):  Mr.  Caffarel,  thereafter 
you  ran  for  membership  on  the  board  of  directors 
in  about  November,  1942? 

A.     That  is  right.  The  Association 

Q.  Just  a  minute,  now,  Mr.  Caifarel.  Where  did 
the  election  take  place? 

A.     The  election  took  place  in  the  cafeteria. 

Q.     In  the  cafeteria?  A.     That  is  right? 

Q.  How  long  were  the  polls  open,  if  you  re- 
member ? 

A.  AVell,  they  were  open  long  enough  to  catch 
all  the  three  shifts. 

Trial  Examiner  Batten:  How  long  would  that 
be? 

The  Witness:     Well,  that  would  l)e — I  think  we 
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stayed  open  until — well,  sometimes  we  would  have 
the  balloting  up  to  12:00  o'clock  at  night,  and  then 
sometimes  we  would  stop  at  al)out  9:00,  aftoi*  we 
would  catch  the  swing  shift  on  their  luncli  hour. 

Q.  (By  Mr.  Ryan):  What  time  would  tluy 
l)egin  in  the  mornings? 

A.     6:30  or  7:00  o'clock. 

Q.     In  the  morning?  A.     Yes. 

Q.  And  the  occasion  when  you  were  running 
for  the  office  of  [985]  member  of  the  board  of  di- 
rectors, did  you  personally  act  as  an  election  clerk 
or  tallier  of  the  votes?  A.     No,  T  never  did. 

Q.     You  did  not?  A.     No. 

Q.  As  a  result  of  that  election,  did  you  l)ecome 
not  only  a  member  of  the  board  but  the  president 
of  the  Association? 

A.  I  w^as  elected  by  the  board  as  the  president 
of  the  Association. 

Mr.  Cannon:     You  were  elected  by  the  board? 

The  Witness:     That  is  right,  as  president  of  the 

Association.   [986] 

*  *  *  * 

Q.  As  president  of  the  Association,  Mr.  Caf- 
farel,  I  ask  you  whether  or  not  you  had  occasion 
to  leave  the  plant  on  any  occasion  during  your 
working  hours  to  take  care  of  matters  pertaining 
to  the  Association;  as  an  officer?  [990] 

A.  Yes,  we  had  several  meetings  of  the  Asso- 
ciation during  working  hours.  Not  when  I  was 
president,  but  when  I  was  treasurer  I  used  to  go 
to  the  bank  and  deposit  the  check  during  working 
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hours.  I  would  go  upstairs  and  get  tlie  fheck  and 

deposit  it,  and  go  to  the  bank. 

Q.  While  you  were  president  of  the  organiza- 
tion, did  you  have  any  pass  or  anything  to  get  in 
and  out  of  the  plant? 

A.  Mr.  Hawkinson  gave  me  a  pass.  It  was  a 
printed  card. 

Q.  About  how  long  after  you  became  president 
did  you  get  the  card,  do  you  recollect? 

A.     I  don't  remember  how  long  it  was. 

Q.  Can  you  give  an  approximate  estimate  as  to 
the  time? 

A.  I  imagine  it  was  about  three  or  four  weeks 
afterwards,  because  I  had  to  get  a  pass  from  my 
foreman  previous  to  that  time.  The  pass  Mr.  Henry 
Hawkinson  gave  me  I  could  go  just  right  out  the 
gate. 

Q.     Do  you  have  the  pass  with  you? 

A.     No,  I  haven't. 

Q.    What  happened  to  it? 

A.  I  guess  I  destroyed  it.  Incidentally,  Bill 
Attaway  had  one  similar  to  mine. 

Q.    Was  he  a  board  of  directors  member? 

A.     Yes,  he  was  a  meml^er  of  the  board. 

Q.  Now,  what  did  this  pass  entitle  you  to,  if 
you  can  recall?  [991] 

A.  Oh,  just  as  a  recognition  to  pass  the  guard. 
In  other  words,  you  couldn't  walk  out  the  gate 
without — you  just  couldn't  walk  out  the  gate,  they 
wanted  to  know  why  you  were  leaving  the  plant. 
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This  pass  signified  that  it  was  all  l'i^ht  for  mo  to 
leave  the  plant. 
Q.     When? 

A.     Whenever  I  saw  fit  to  leave  the  plant. 

*  *  *  * 

Trial  Examiner  Batten:  Yon  had  a  pass  that 
permitted  you  to  go  in  and  out  any  time  you 
wanted  to? 

The  Witness:     That  is  right. 

Trial  Examiner  Batten:  And  no  one  questioned 
you;  is  that  right?   [992] 

The  Witness:     That  is  right,  yes. 

Q.     (By  Mr.  Ryan) :     Can  you  mention  the  na- 
ture of  any  of  the  affairs  you  went  in  and  out  of* 
the  plant  at  will  to  take  care  of  while  you  were 
president  ? 

A.  One  of  them  was  the  time  that  we  went  t( 
the  bank  to  form  this — that  is,  for  the  recognitioi 
of  our  status  as  executive  members  of  the  Board; 
that  is,  financial  status.  That  w^as  during  the  day. 

Q.     AVas  that  while  you  w^re  president? 

A.  That  was  while  I  was  president;  Andy  Be-| 
reznak  and  myself,  and  James  B.  Nolan. 

Q.    Was  he  a  member  of  the  board? 

A.     He  was  a  member  of  the  board,  also. 

Q.     Shortly  after  you  became  president  of  the] 
organization  then  you  went  to  the  bank,  did  you^ 
that   you    were   using   as   the    depository    for   th( 
C.E.A.  financial  matters  and  had  a  conference  witl 
them  there  to  advise  them  as  to  the  fact  that  yoi 
were  new  successors  to  the  old  officials  of  C.E.A.  11 
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A.     That  is  right. 

Q.  Now,  approximately  how  long-  would  you  say 
it  was  after  you  became  president  of  the  C.E.A. 
that  you  did  that? 

A.     Several  days  afterward. 

Q.  Now,  where  did  you  go?  Where  was  the 
bank  you  went  to? 

A.  The  bank  was  the  Citizens  Bank  on  the  cor- 
ner of  Daley  [993]  and  Broadway,  Lincoln  Heights 
district. 

Q.     Have  you  named  all  that  went  with  you? 

A.     All  that  I  remember,  yes. 

Q.     Bereznak  and  Jim  Nolan? 

A.     And  myself. 

Q.  About  what  time  of  day  did  you  go  down 
there  ? 

A.     It  was  in  the  afternoon,  after  12 :00  o  'clock. 

Q.     But  during  your  working  hours? 

A.     Yes,  during  my  working  hours. 

Q.  Can  you  tell  us  about  how  long  you  were 
away  from  the  plant  on  that  occasion? 

A.     I  think  it  took  us  about  a  half  hour  at  least. 

Q.  You  returned  to  the  plant  after  you  had  been 
to  the  bank?  A.     Yes. 

Q.     You  returned  to  your  job?  A.     Yes. 

Q.     Did  you  receive  any  deduction  for  that? 

A.     Not  that  I  know  about. 

Q.  If  you  had  you  would  likely  remember  it; 
wouldn't  you? 

Mr.  Cannon:    I  submit  it  is  argumentative. 
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Trial  Examiner  Batten:  Well,  did  you  punch 
out  your  time  card? 

The  Witness:  I  don't  remom])er  whctlier  I  did 
on  that  occasion  or  not.  [994] 

Mr.  Ryan:  If  that  is  the  answer,  I  would  like 
the  time  card. 

Q.  (By  Mr.  Ryan) :  You  haven't  fixed  the  time 
you  went  yet.  Did  you  ever  have  a  conference  while 
you  were  president  relative  to  any  parties  or  social 
affairs  that  the  C.E.A.  was  going  to  sponsor,  during 
working  hours'? 

A.  Not  as  president,  but  as  treasurer.  We  had 
meetings  over  at  the  Association's  office. 

Q.  When  did  you  become  treasurer  of  the  orga- 
nization,  approximately  ? 

A.  I  became  treasurer — Mrs.  Florence  Maynard 
was  the  elected  president. 

Q.  Do  you  remember  what  year  that  was  when 
Mrs.  Maynard  became  president? 

A.     That  was  in  1943. 

Q.     About  March,  1943? 

A.     Yes,  just  about  then. 

Q.  She  became  president  and  you  became  treas- 
urer? 

A.  That  is  right.  She  became  president  by  a 
majority  vote.  And  I  became  president  by  choice 
of  the  board  of  directors'  members  vote.  [995] 

Q.    You  became  treasurer? 

A.  No,  I  became  president  by  the  Board  mem- 
bers' vote. 
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Q.  You  were  treasurer  then,  were  you  not,  until 
about  the  latter  part  of  December,  1943^ 

A.     1943? 

Trial  Examiner  Batten:     1942;  wasn't  it? 

The  Witness:     No. 

Mr.  Cannon:     1943. 

The  Witness:  I  was  elected  a  member  of  the 
Board  the  first  time  in  1943. 

Mr.  Cannon:     A  member  of  the  Board? 

Mr.  Ryan:     No. 

Q.  (By  Mr.  Ryan):  Mr.  Caffarel,  you  were 
president  before  Florence  Maynard;  were  you  not? 

A.     That  is  right. 

Q.  Florence  Maynard  became  i)resident  in 
March,  1943;  isn't  that  right? 

A.     That  is  right. 

Q.  So  you  must  have  l^een  president  before 
March,  1943?  A.     1942. 

Q.     1943  is  when  she  became  president. 

A.    Yes. 

Q.  All  right.  Then  you  took  over  the  job  of 
treasurer  after  she  l^ecame  president;  isn't  tliat 
right?  A.     That  is  right.  [996] 

Q.  You  continued  to  be  treasurer  until  the  latter 
part  of  that  year,  isn't  that  right,  from  March  until 
December,  1943? 

A.     Yes,  that  is  right,  until  the  latter  part. 

Q.  Now,  Mr.  Caffarel,  while  you  were  treasurer, 
will  you  tell  us  what  some  of  your  duties  were  as 
treasurer  of  this  association? 

A.     AYell,  the  duties  as  treasurer  was  to  make 
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the  deposits  in  the  bank  and  write  the  checks,  that 
is,  cosigner  with  the  president  of  the  association. 
And  to  turn  over  all  bills  and  everything  else  to 
the  secretary  of  the  association. 

Q.  Now,  you  would  take  these  deposits  of  the 
C.E.A.  down  to  the  bank;  isn't  that  right? 

A.     Yes. 

Q.     To  deposit  them  to  the  account  of  the  C.E.A.  ? 

A.     That  is  right,  yes. 

Q.  The  banks  close  around  here  about  three 
o'clock  in  the  afternoon;  isn't  that  right? 

A.     That  is  right. 

Q.  So  each  month  you  would  receive  a  certain 
amount  of  money  from  the  company;  isn't  that 
right  ?  A.     Yes. 

Q.  And  upon  receipt  of  the  money  you  would 
take  it  down  to  the  bank  each  month  while  you  were 
treasurer;  isn't  that  right? 

A.     Yes,  I  would  take  it  down  in  the  afternoon. 

Q.     Before  bank  closing  time? 

A.  Yes,  that  is  right,  before  bank  closing  time. 
I  would  stop  over  at  the  association  and  pick  up 
the  ])ank  book,  and  then  I  would  make  the  deposits 
and  bring  the  bank  book  back  to  the  association. 
And  then  I  would  go  back  to  work. 

Q.  On  those  occasions  when  you  would  leave  the 
company's  plant  and  return,  would  you  receive 
any  deductions  in  wages  for  the  time  you  would  be 
away  from  your  job? 

A.  No,  in  these  particular  instances  I  didn't  re- 
cv'wv  any  check-off. 
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Q.  Were  there  occasions  when  other  board  mem- 
])ers  would  accompany  you  to  the  bank  on  these 
trips  to  deposit  funds  for  the  C.E.A.? 

A.  Well,  at  on(^  time  there  was  Florence  May- 
nard,  myself,  and  Johnny  Gibson  went  to  the  bank, 
and  I  think  it  was  pertaining  to  some  changes  or 
something.  I  don't  know  what.  That  was  during 
working  hours.  I  always  told  my  foreman  I  was 
going,  when  I  left  the  department. 

Q.     Pardon  ? 

A.  I  always  told  the  foreman  I  was  leaving 
when  I  left  the  department. 

Trial  Examiner  Batten:  What  would  you  tell 
himf 

The  Witness:  I  told  him  I  was  going  to  the 
bank. 

Q.  (By  Mr.  Ryan)  :  Now,  were  there  ever  any 
occasions  when  you  would  ])e  over  to  the  C.E.A. 
office  during  your  working  [998]  hours,  while  you 
w^ere  either  president  or  treasurer  ? 

A.  Well,  the  one  time  there  was  something  about 
some  employee  in  Department  11.  I  don't  remem- 
l)er  what  the  trouble  was.  But  we  met  at  the  as- 
sociation office  in  the  morning  and  we  threshed 
out  this  grievance  between  this  employee.  I  don't 
know  what — I  know  the  employee  had  a  grievance 
of  some  kind.  We  threshed  it  out  right  there  that 
morning.  And  we  had  another  meeting  at  the  as- 
sociation office  concerning  Henry  Jones.  Henry 
Jones  was  elected  with  Florence  Maynard  as  a  mem- 
ber of  the  Board.    He  was  on  the  janitor's  staff 
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and  John  LaBash,  who  was  the  foreman  of  that 
respective    department,   had   caught   Henry   Jones 
stealing.   It  was  pertaining  to  laundry. 

Q.  At  least  he  was  accusing  him  of  that ;  is  that 
right? 

A.     That  is  right.  We  wanted  to  thresh  it  out. 

Q.     You  took  up  that  matter — 

A.  At  the  association  office.  And  the  next  day 
we  had  another  meeting  w^ith  Mr.  Wilcox,  and  fin- 
ally he  was  discharged. 

Q.  Do  you  recall,  was  that  while  you  were  presi- 
dent you  took  that  up? 

A.     I  think  I  was  treasurer. 

Q.  On  those  occasiosn,  were  your  wages  de- 
ducted for  the  time  you  were  away  from  your  work? 

A.     I  don't  think  so.  [999] 

Mr.  Ryan :  Miss  Reporter,  will  you  mark  this  as 
Board's  Exhibit  next  in  order,  please. 

(Thereupon,  the  document  referred  to  was 
marked  Board's  Exhibit  No.  55,  for  identifica- 
tion.) 

Q.  (By  Mr.  Ryan)  :  Mr.  Caffarel,  while  you 
w^ere  treasurer  of  the  C.E.A.,  that  organization  pub- 
lished a  weekly  newspaper,  isn't  that  right,  to  the 
employees?  A.     That  is  right. 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 55,  for  identification  Volume  1,  No.  16  of  the 
C.E.A.  News,  dated  Saturday,  July  17,  1943. 

Q.  (By  Mr.  Ryan)  :  Mr.  Caffarel,  I  direct  your 
attention  to  page  3,  to  the  first  column  there  on  the 
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left-hand  side  of  the  page,  '* Board  of  Directors 
M(H'tings  by  John  Gibson,  Secretary.  Minutes  of 
the  Board  of  Directors  Meeting.  The  directors  of 
tlie  Cannon  Employees'  held  a  special  meeting  in 
the  cafeteria  on  July  10th  at  8:10  a.  m." 

I  ask  you  if  you  were  present  ?  Read  this  and  tell 
me  whether  you  were  present  or  not. 

A.     Yes,  I  was  there. 

Q.  The  subject  matter  related  therein,  do  you 
remember  that  taking  place  at  the  meeting? 

A.  Yes,  the  C.E.A.  wanted  a  photographer  and 
Jolm  Petty  wanted  us  to  advance  him  the  money  to 
buy  a  camera,  and  we  would  deduct  out  of  his  wages 
every  week  and  he  would  sell —  [1000]  that  is,  the 
selling  of  the  pictures — we  would  deduct  the  amount 
from  the  price  we  had  advanced  on  the  kodak.  The 
meeting  was  in  the  cafeteria  with  Florence  May- 
nard  and  the  Board  of  Directors. 

Q.  Now,  the  hours  of  the  meeting  took  place  on 
July  10th? 

Trial  Examiner  Batten:     Meeting  of  what? 

Q.  (By  Mr.  Ryan)  :  The  hours  were  from  8:10 
a.  m.  in  the  morning  to  8:4,5  on  July  10th.  That 
was  during  your  working  hours? 

A.     Yes.  [1001] 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Now,  the  persons  named 
in  the  article  which  I  directed  your  attention  to, 
the  minutes  of  the  Board  of  Directors'  meeting, 
were  present  there  at  the  meeting ;  is  that  right  ? 

A.     That  is  right. 
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Q.  T  ask  you  whether  or  not  you  received  any 
deduction  from  your  pay  for  the  time  you  spent 
at  that  meeting-  ?  A.     No,  I  did  not. 

Mr.  Ryan:  I  offer  Board's  Exhibit  55  in  eA'i- 
dence.  [1003] 

Mr.  Cannon:  I  object,  as  to  the  objection  here- 
tofore made,  it  is  hearsay  and  not  within  the  basis 
of  the  charge  laid. 

Trial  Examiner  Batten :     It  will  be  received. 

(Thereupon,  the  dociunent  heretofore  marked 
Board's  Exhibit  No.  55,  for  identification,  was 
received  in  evidence.)  [1004] 


■X-      *      *      * 


Q.  (By  Mr.  Ryan)  :  On  that  particular  occas- 
ion, when  he  was  first  brought  into  the  C.E.A.  of- 
fice there  so  the  Board  of  Directors  could  look  him 
over,  I  believe  you  stated  that  was  around  No- 
vember some  time,  1942?  [1009] 

A.     Yes,  that  is  right. 

Q.  You  had  to  get  him  off  the  job  and  get  him 
over  there  in  that  particular  meeting? 

A.     Andy  Bereznak  invited  him  over. 

Q.     Anyway,  he  came  in  there  ? 

A.  He  came  in  there  during — that  is,  he  came 
in  during  the  working  time  of  His  shift;  yes,  that 
is  right.    If  that  is  what  you  mean. 

Q.  How  long  did  your  meeting  last  there  then, 
about  ? 

A.     Well,  the  meeting  lasted  imtil  about  5:30. 

Q.  From  what  time  to  what  time?  When  did 
it  begin  ? 
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A.  We  always  began  our  meetings  about  4:35 
or  4:40,  just  time  enough  to  wash  up  and  then 
come  over  there. 

Q.  What  took  place  at  the  meeting?  What  was 
said  and  what  was  done  and  by  whom? 

A.  Well,  Andy  said,  ''I  brought  Mr.  Franklin 
over  to  introduce  him  to  some  of  the  members  of 
the  Board  that  don't  know  him."  And  the  introduc- 
tions went  on. 

Then  I  called  the  meeting  to  order,  and  it  was 
suggested  by  Andy  that  Mr.  Franklin  become  the 
})ublicity  man  for  the  association.  And  he  got  a 
unanimous  vote.  Therefore,  he  was  appointed  by 
the  Board  to  handle  the  publication. 

Mr.  Cannon:  Will  the  Commissioner  ask  him  to 
keep  his  hands  down.  I  can't  hear  half  what  he 
says. 

Trial  Examiner  Batten :  You  dropped  your  voice 
(ni  the  [1010]  latter  part  of  your  statement.  I 
didn't  hear  it. 

The  Witness:  The  motion  was  made  and  car- 
ried out,  and  Mr.  Franklin  was  made  publicity 
agent  of  the  C.E.A.  at  this  particular  meeting. 

Q.  (By  Mr.  Ryan)  :  Now,  about  June  29,  1944, 
Ml'.  Caffarel, — before  that,  did  you  resign  from  the 
job  of  treasurer  of  the  C.E.A.  the  latter  part  of 
1943? 

A.  No,  I  was  defeated  in  the  final  participa- 
tion— 

Q.  There  was  an  election  held  in  about  Decem- 
ber, 1943,  for  new  members? 
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A.     That  is  right. 

Q.  Til  that  election  somebody  succeeded  you; 
is  that  right?  A.     That  is  right. 

Q.  Florence  Maynard  continued  on  as  an  of- 
ficial of  the  union,  however,  thereafter? 

A.  That  is  right.  They  had  an  election  and 
Johnny  Gibson  won  out  in  the  majority  vote  over 
Florence  Maynard.  And  Johnny  Gibson  became  the 
president  of  the  association. 

Q.  Florence  Maynard  continued  on  in  the  Board 
in  another  capacity? 

A.  Yes,  I  believe  she  continued  as  treasurer  or 
secretary.  I  don't  know.  I  wasn't  a  member  of  the 
Board  after  that. 

Q.  Then  do  you  recall  that  Rachel  McBurnie 
ran  for  the  Board  of  Directors,  as  a  member,  in 
the  spring  of  1944? 

A.  Yes.  I  actively  campaigned  for  Rachel  Mc- 
Burnie. [1011] 

Trial  Examiner  Batten :     For  whom  ? 

The  Witness:     For  Rachel  McBurnie. 

Q.     (By  Mr.  Ryan)  :     She  was  elected? 

A.  That  is  right.  She  was  elected  by  the  Board 
and  seated  for  a  few  minutes  and  then  unseated. 

Mr.  Cannon:     I  couldn't  hear. 

The  Witness:  She  was  elected  a  mcMulx^r  of  the 
Board  and  seated  for  a  few  minutes,  and  then  un- 
seated again. 

Q.  (By  Mr.  Ryan) :  Did  you  become  opposed 
to  the  policies  that  Franklin  and  Gibson  had  while 
thev  were  officials  in  1944  of  the  C.E.A.? 
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A.  I  became  opposed  more  so  against  Mr.  Frank- 
lin than  I  did  against  Mr.  Gibson. 

Q.  In  campaigning  for  McBurnie,  did  you  take 
the  ])Osition  that  you  were  trying  to  get  somebody 
on  th(^  Board  who  would  be  favorable  to  your  po- 
sition, as  opposed  to  Franklin's? 

A.     That  was  the  definite  idea. 

Mr.  Ryan:  Miss  Reporter,  will  you  mark  this 
document  as  Board's  exhibit  next  in  order,  for 
identification,  please. 

(Thereupon,  the  dociunent  referred  to  was 
marked  Board's  Exhibit  No.  56,  for  identifica- 
tion.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 56,  for  identification,  what  purports  to  be  a 
letter  to  Herbert  Caffarel,  signed  by  John  Gibson, 
C.E.A.  president.  It  is  on  the  letterhead  of  Can- 
non's Employees'  Association,  Inc.,  dated  June 
29,  [1012]  1944.   I  show  it  to  counsel. 

Trial  Examiner  Batten:     What  date  was  that? 

Mr.  Ryan :     June  29,  1944. 

Q.  (By  Mr.  Ryan)  :  I  show  you  Board's  Ex- 
hibit 56,  for  identification,  Mr.  Caffarel,  and  ask 
you  if  you  received  that  dociunent  on  or  about  the 
date  it  bears'? 

A.     Yes,  I  received  it  from  Johnny  Gibson. 

Q.     Where  were  you? 

A.  In  the  foreman's  office.  In  other  words,  a 
])artition  is  there  like  this  (indicating).  I  was 
standing  there  and  Johnny  came  up  and  gave  it 
to  me. 
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Q.     About  what  time  of  day  was  that? 

A.  It  was  aromid  4:30.  It  might  have  been  a 
few  minutes  after.  It  was  just  about  that  time. 

Q.  Was  anyone  present  when  Mr.  Gibson  gave 
you  the  letter? 

A.  Rachel  McBurnie,  Isabel  DeBreany,  Frank 
Enna;  Frank  Enna  being  the  foreman  of  the  sec- 
ond shift  of  Department  2. 

Trial  Examiner  Batten:     Frank  who? 

The  AYitness :     Enna ;  E-n-n-a. 

Q.  (By  Mr.  Ryan)  :  Was  there  a  conversation 
there  at  the  time? 

A.    Yes.  Rachel  said  she  had  gotten  one  of  them. 

Q.  You  are  referring,  by  one  of  them,  to  Board's 
Exhibit  56,  for  identification? 

A.  One  of  these  subpoenaes.  I  tore  it  in  half  and 
threw  it  [1014]  down.  Frank  ]ylcked  it  nj)  and 
looked  at  me.  He  didn't  say  anything.  He  pasted 
it  together  and  said,  "You  better  keep  it." 

Mr.  Cannon:     Who  said  that? 

The  Witness:  Frank  Enna,  foreman  of  the 
swing  shift  in  Department  2. 

Q.  (By  Mr.  Ryan):  Board's  Exhibit  56,  for 
identification,  is  pasted  together,  as  though  it  had 
previously  been  torn  apart? 

A.     That  is  rio-ht. 

Q.  You  say  this  foreman,  Frank  Enna,  pasted 
it  together  after  you  had  torn  it  apart? 

A.     That  is  right. 

Q.     Now,  the  letter  states: 

"This  is  to  notify  yoTi  that  you  have  been  ac- 
cused of  the  following  offense: 
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'"  'Spreading  false  reports  maliciously,  which  are 
detrimental  to  the  harmonious  relations  between 
members  of  this  association,  or  between  this  asso- 
ciation and  anyone  who  may  have  a  contract  with 
this  association.' 

"You  will  be  tried  on  these  charges  in  the  man- 
ner provided  by  our  C.E.A.  by-laws  on  Saturday, 
July  1,  1944." 

I  ask  you,  after  you  received  this  document,  did 
you  take  any  action  in  respect  thereto.  What  did 
you  do  after  [1014]  you  got  the  letter? 

A.  AVell,  I  went  over  to  Florence  Maynard  a 
little  later.  I  had  some  duties  to  perform.  Lots  of 
times  we  had  to  stay  until  five,  lots  of  times  we 
wouldn't  get  through  with  our  duties  until  5:15. 

Q.     What  duties  are  you  talking  about? 

A.  Preparing  the  daily  report  on  the  incentive 
plan.  The  incentive  plan  was  sort  of  a  productive 
incentive. 

Q.     What  did  you  have  to  do  with  that? 

A.     I  was  leadman  in  the  punch  press  section. 

Q.     You  were  a  leadman  ?  A.     That  is  right. 

Q.     How  long  had  you  been  a  leadman? 

A.     I  had  been  a  leadman  over  two  years. 

Q.  Had  you  been  leadman  while  you  were  presi- 
dent of  the  C.E.A.  and  treasurer  of  the  C.E.A.  ? 

A.    Yes,  I  was. 

Q.  This  incentive  plan  you  had  to  make  out,  did 
you  make  that  report  out  every  day? 

A.     Every  day  we  had  to  make  it  out. 

Q.     Just  what  was  that  report? 
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A.  Well,  it  was  just  a  copy.  The  production 
control — I  don't  know  just  how  to  explain  it. 

Q.  What  was  the  subject  matter  you  put  down 
there  ? 

A.  How  many  hours,  how  many  minutes  a  fel- 
low worked  on  a  [1015]  job,  and  what-not.  We  kept 
the  report  and  we  turned  it  over  to  the  foreman  at 
the  end  of  the  shift. 

Q.  Of  the  employees  in  your  group,  you  would 
make  that  out  on  them? 

A.     That  is  right. 

Mr.  Cannon:  Did  you  make  it  out  for  all  of 
them? 

The  Witness:  Yes.  They  had  cards  with  the 
time  elapsed,  and  time  started,  and  everything  else 
on  all  the  different  jobs.  The  jobs  were  all 
named 

Mr.  Cannon:  I  say,  did  you  make  it  out  for 
all  of  them? 

The  Witness:  All  the  employees,  yes;  we  all 
did. 

Mr.  Cannon:  I  mean  you  yourself  made  it  out 
for  your  group? 

The  Witness :     I  did,  yes. 

Trial  Examiner  Batten:  Perhaps  I  don't  under- 
stand it.  The  employees  kept  some  sort  of  a  record 
themselves,  did  they,  and  turned  it  in  to  you  ? 

The  Witness:  No.  These  cards  came  from  up- 
stairs with  the  time  marked  on  them.  I  would  stick 
them  on  the  punch  press  and  these  men  who  worked 
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on  the  job — and  tliey  kept    a   j)rivate  rec-ord,  yes, 

some  of  them,  and  some  didn't. 

On  the  end  of  the  shift  I  would  take  all  of  the 
different  cards  of  all  the  different  jobs  and  make 
a  written  copy  of  the  time  and  everything  else. 
Then  I  would  turn  that  [1016]  in  to  the  foreman 
and  turn  the  cards  in. 

Trial  Examiner  Batten:  In  other  words,  you 
would  make  a  sort  of  a  compilation  of  the  whole 
thing-  upon  which  the  employees'  wages  were  based; 
is  that  if? 

The  Witness:  That  is  right.  The  whole  entire 
shop  worked  like  that. 

Q.  (By  Mr.  Ryan)  :  I  guess  you  were  getting 
around  to  answering  the  question  I  asked  you  about 
what  you  did  after  you  got  that  letter. 

A.     I  went  over  to  see  Florence  Maynard. 

Q.  You  went  over  to  see  Florence  Maynard. 
Where  did  you  see  herf 

A.  I  saw  her  in  the  inspection — I  mean,  in  the 
inspecting  office  of  that  department.  Each  depart- 
ment had  an  inspector's  office. 

Q.     Is  that  where  she  was  working  at  the  time? 

A.     That  is  where  she  was  working. 

Q.     Did  you  have  a  conversation  with  her  there? 

A.    Yes.    She  said 

Mr.  Cannon:  May  I  have  an  objection  to  this, 
too,  as  being  hearsay? 

Trial  Examiner  Batten:  You  may  have  a  con- 
tinuing objection. 

Q.     (By  Mr.  Ryan) :     Mr.  Caffarel,  was  anyone 
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])resent  other  than  you  and  Miss  Maynard  at  the 

time  you  had  the  conversation?  [1017] 

A.  No,  it  was  only  Florence  and  I.  She  showed 
me  a  similar  one  to  this  and  she  said,  "Johnny  just 
gave  it  to  me." 

Q.  That  is  Board's  Exhibit  56,  she  showed  you 
one  like  it  ?  A.     Yes. 

Q.  What  did  you  and  she  say  there  in  that  con- 
versation ? 

A.  She  didn't  say  much  of  anything.  She  was 
pretty  angry  about  it. 

Q.  Did  she  say  anything?  Did  she  say  anything 
that  you  can  recall? 

A.     No,  she  berated  Franklin  and  Johnny. 

Trial  Examiner  Batten:     Just  a  minute. 

The  Witness :     I  am  trying  to  get 

Trial  Examiner  Batten:  If  you  recall  what  was 
said  there,  you  tell  us. 

The  Witness:     No,  I  can't  recall. 

Q.  (By  Mr.  Ryan)  :  What  you  said  and  what 
she  said.  A.     No. 

Q.     You  went  over  there  to  her?  A.     Yes. 

Q.     Did  you  go  over  to  talk  to  her? 

A.     Yes.    She  said,  "Look  what  I  got." 

Q.  What  did  you  say?  You  must  have  had 
something  on  your  mind  to  talk  to  her  about. 

A.  I  went  over  to  see  if  she  received  one  of 
these.  She  [1018]  said,  "Yes,  look  what  Johnny 
gave  me." 

I  said,  "Yes,  I  have  one,  too."  I  pulled  it  out 
of  my  pocket  and  showed  it  to  her. 
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Q.  Bid  you  and  she  do  anything  or  did  you  break 
up  and  go  your  s(^])arate  ways  i 

A.     I  can't  remember  what  she  said. 

Q.  T  am  not  asking  you  now  what  she  said.  I 
am  asking  you  what  you  and  she  decided  to  do,  if 
anything,  and  what  you  did  do  after  that"? 

A.  We  didn't  decide  to  do  anything  that  after- 
noon. But  several  days  later,  or  the  very  next  day 
Rachel  McBurnie  contacted  me  and  said  she  had 
engaged  an  attorney  by  the  name  of  Scott  Weller, 
and  she  asked  me  did  I  want  his  services.  I  said 
yes,  I  would  accept  his  services. 

Trial  Examiner  Batten:  Keep  your  hand  away 
from  your  mouth. 

The  Witness:  I  would  accept  his  services  in  con- 
junction with  the  other,  meaning  Florence  Maynard. 

In  the  meantime  the  A.F.L.  members  of  the  tool 
and  die  room  contacted  me  and  asked  me  did  I 
want  Mr.  Sokol,  their  representative,  to  represent 
me. 

I  said,  ''I  will  accept  him  jointly  with  Mr.  Wel- 
ler." 

Then  the  C.I.O.  contacted  me  and  asked  me  did 
I  want  their  attorney.  I  said,  ''Well,  if  you  will  get 
him  for  your  member,  I  will  accept  him,  but  I 
won't  hire  him.  I  will  [1019]  accept  him  in  con- 
junction with  the  other  two  attorneys." 

Q.  Then  on  July  1,  1944,  did  you  and  Florence 
Maynard  and  Rachel  McBurnie  and  Arnold  Ben- 
son— by  the  way,  do  you  know  Arnold  Benson? 

A.     Yes. 
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Q.  Did  he  also  receive  a  letter  such  as  Board's 
Exhibit  56,  about  the  time  you  did? 

A.    Yes. 

Q.     Those  1  mentioned  and  Arnold  Benson  and 

Dave  Sokol,  A.F.L.  attorney. 

*  *  *  * 

Mr.  Ryan :     May  I  have  the  last  question  ? 
(The  record  w^as  read.) 

Q.  (By  Mr.  Ryan):  And  an  attorney  named 
Weller.  Did  you  all  appear  at  the  C.E.A.  office 
on  the  morning-  of  July  1,  1944? 

A.     It  was  in  the  afternoon. 

Q.  AVill  you  tell  us  what  took  i^lace  at  the  office? 
AVho  was  there  representing-  the  C.E.A.,  if  any- 
body? 

A.  We  were  all  sitting  in  front  of  the  associa- 
tion office.  We  were  all  introduced  to  the  different 
attorneys.  We  walked  [1020]  into  the  association 
offices  and  the  entire  staff  of  the  Board  members 
was  there,  and  the  business  agents,  and  the  secretary 
of  the  association,  and  the  attorney  for  the  associa- 
tion. 

Q.     Mr.  Herntzinger  ? 

A.     That  is  right;  he  was  there. 

Mr.  Cannon:  I  thought  Mr.  Lewis  was  the  at- 
torney for  the  C.E.A. 

Mr.  Ryan:     This  was  in  1944.   That  was  earlier. 

Q.  (By  Mr.  Ryan) :  Mr.  Caffarel,  will  you  re- 
late what  took  place  at  that  meeting,  what  was  said 
and  what  was  done? 
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A.  Mr.  Soko],  Mr.  Weller,  and  all  of  us  walked 
into  the  office,  we  all  walked  in  to  the  C.E.A.  of- 
fice. All  the  members  of  the  Board  were  sitting 
there,  and  the  business  agent,  and  the  secretary  and 
Mr.  Herntzinger. 

Mr.  Sokol  asked  for  time  to  prepare  the  case  and 
for  a  bill  of  particulars,  I  believe. 

Q.     By  the  way,  in  Board's  Exhibit  56  you  are 

asked  to  appear  for  a  hearing  on  Saturday,  July  1, 

1944.    Was  that  why  you  were  going  over  to  the 

C.E.A.  office,  in  response  to  Board's  Exhibit  56? 

A.     That  is  right. 

Q.     Mr.  Sokol  and  Mr.  Weller  were  representing 
you  and  the  other  people  that  were  to  be  defended 
at  the  hearing;   is  that  right?  [1021] 
A.     That  is  right. 

Q.  Will  you  relate  the  rest  of  the  conversation 
that  took  place  there? 

A.  Mr.  Sokol  asked  Mr.  Herntzinger  if  he  was 
representing  the  association.  He  said  no,  he  wasn't 
there  in  the  capacity  of  representing  the  associa- 
tion; he  was  there  in  the  capacity  of  informing 
the  association. 

The  Board  members  agreed  to  give  us  time  to  pre- 
pare a  defense.  The  conversation  mostly  was  be- 
tween Mr.  Sokol  and  the  members  of  the  Board, 
and  the  business  agents. 

Mr.  Ryan:  Miss  Reporter,  will  you  please  mark 
this  document  as  Board's  exhibit  next  in  order,  for 
identification. 
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(Thereupon,  the  docimient  referred  to  was 
marked  Board's  Exhibit  57,  for  identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 57,  for  identification,  a  document  entitled 
"Notice"  and  signed  John  A.  Gibson  and  attached 
thereto  is  a  four-page  document  which  begins: 

"To  the  Executive  Board  of  the  Cannon  Em- 
ployees' Association,  Inc.: 

"Members  of  the  Cannon  Employees'  Associa- 
tion, Inc.,  do  by  these  presents  make  the  following 
charges  and  complaints  against  the  following  mem- 
bers of  the  Cannon  Employees'  Association,  Inc., 
to-wit : 

"Herbert  Caffarel,  Florence  Maynard,  Lee  Law- 
hon,  [1022]  Rachel  McBurnie,  and  Arnold  Ben- 
son. ' ' 

Mr.  Cannon:  I  will  stipulate  the  matter  was 
heard.  Subject  to  the  other  objection  that  it  is 
hearsay,  I  have  no  objection  to  its  going  in. 

Trial  Examiner  Batten:  That  is  the  same  docu- 
ment as  Board's  Exhibit  49? 

Mr.  Ryan:  With  respect  to  one  page.  It  refers 
particularly  to  this  witness,  Mr.  Examiner.  I  offer 
it  in  evidence  as  Board's  Exhibit  57,  for  identifica- 
tion. It  contains  one  page  of  the  other  document. 

Trial  Examiner  Batten:  There  being  no  objec- 
tion, it  will  be  received. 

(Thereupon,  the  document  heretofore  marked 
Board's  Exhibit  No.  57,  for  identification,  was 
received  in  evidence.) 
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Mr.  Ryan:  Will  you  stix)ulate  further  it  was 
served  on  this  witness? 

Mr.  Cannon:     Yes. 

Q.  (By  Mr.  Ryan)  :  Mr.  Caffarel,  pursuant  to 
the  receipt  of  this  notice  and  complaint,  which  is 
Board's  Exhibit  57,  you  received  that  after  your 
July  1st  meeting  with  the  C.E.A.  when  your  attor- 
ney asked  for  a  bill  of  particulars  and  a  delay? 

A.     That  is  right. 

Q.  Then  on  the  15th  of  July  you  were  called  in 
for  a  hearing;  [1023]  isn't  that  right? 

A.  Yes,  at  the  Wednesday  morning  breakfast 
club. 

Q.  A  trial  took  place  before  the  Board  of  Di- 
rectors of  the  C.E.A.  ?  A.    Yes. 

Q.  You  and  Florence  Maynard  and  Rachel  Mc- 
Burnie  appeared  there  with  your  attorneys,  David 
Sokol  and  Weller? 

A.  Yes.  As  to  Arnold  Benson,  the  charges  had 
been  dropped. 

Q.  The  trial  took  place  on  two  succeeding  Satur- 
days beginning  July  15,  1944;  isn't  that  right? 

A.     Yes. 

Q.  How  long  did  the  trial  last,  Mr.  Caffarel, 
each  day? 

A.  The  trial  started  about  12:00  o'clock  the  first 
Saturday  and  lasted  until  alxiut  five.  And  the  sec- 
ond Saturday  it  started  about  the  same  time  and  it 
ended  about,  a  little  earlier,  possibly  about  four 
or  four-ten,  somewheres  around  there. 

Q.  I  ask  you  if  at  that  time  the  members  of 
the  Board  of  Directors  of  the  C.E.A.  were  Johnny 
Gibson,  president, 
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A.     Johnny  Gibson,  president. 

Q.     — Harry  Grady,  vice-jjresident 

A.     That  is  right. 

Q.     And  Al  Tuttle,  secretary? 

A.     That  is  right. 

Q.     Maynard  O'Brien,  treasurer?  [1024] 

A.     That  is  right. 

Q.     Lou  Finley,  director  ?  A.     That  is  right. 

Q.     Jim  Barton,  director? 

A.     That  is  right. 

Q.     Don  Schloeder? 

A.     That  is  right. 

Q.  And  Richard  Franklin  was  business  man- 
ager; is  that  right?  A.     Yes. 

Q.  Were  those  persons  all  present  at  the  trial 
during  the  two  days  you  were  there? 

A.     Yes,  they  were  all  there. 

Q.  The  Board  of  Directors  sat  as  the  jury  in  the 
case  ?  A.     All  except  Johnny  Gibson. 

Trial  Examiner  Batten:  When  you  say  ''all  ex- 
cept Johnny  Gibson,"  does  that  include  Franklin? 

The  Witness :  No,  the  Executive  Board  sat  in  as 
jurors.  Franklin  is  not  in  an  executive  capacity. 
Franklin  is  the  business  agent.  He  is  not  in  an 
executive  capacity  of  the  association.  Executive 
Board.   The  Executive  Board  were  the  jurors. 

Q.  (By  Mr.  Ryan) :  You  are  talking  about  the 
Board  of  Directors  of  the  C.E.A.? 

A.  That  is  right,  all  except  Johnny  Gib- 
son. [1025] 
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Q.  At  that  time,  to  your  knowledge,  how  many 
of  the  persons  named  on  that  Board  of  Directors 
were  working  on  the  day  shift? 

A.  Johnny  Gibson,  Harry  Grady,  Jimmy  Bar- 
ton, Maynard  O'Brien,  Al  Tuttle,  Don  Schloeder, 
and  Lou  Finley  was  on  the  swing  shift  in  the  die 

cast. 

*  *  *  * 

Q.  (By  Mr.  Ryan)  :  Now,  at  the  conclusion  of 
the  trial  or  the  hearing,  did  you  receive  any  noti- 
fication from  anyone  as  to  the  verdict  in  regard 
to  yourself  and  McBurnie  and  Maynard? 

A.  Well,  after  the  Board  members  went  into 
the  chamber  and  then  came  back  with  the  verdict 
it  was  read  off  by  Mr.  Grady. 

Q.     Right  in  the  hearing  room?  [1026] 

A.     Right  in  the  hearing  room,  that  is  right. 

Q.  At  the  end  of  the  second  day's  session;  is 
that  right? 

A.  Yes.  Florence  Maynard  was  found  guilty  as 
charged — not  by  a  majority.  And  Rachel  McBurnie 
was  exonerated.  I  was  found  guilty  by  the  majority 
of  the  Board. 

Q.  You  and  Florence  Maynard  were  found 
guilty?  A.     That  is  right. 

Q.  Thereafter,  did  you  continue  to  work  for  the 
company  for  a  period? 

A.  Yes,  I  worked  for  the  company,  I  think, 
several  weeks  later. 

Trial  Examiner  Batten :     You  say  several  weeks  ? 

The  Witness :    Yes.   In  other  words,  I  continued 
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in  tlic  cniplo}'  of  tlic  o<)in))ai!y  iif'tcv  tlie  verdict  of 

the  members  of  the  Board. 

Q.  (By  Mr.  Ryan)  :  Well,  the  trial  began  on 
tile  15tli  and  ended  a  week  later,  the  following- 
Saturday,  and  you  were  discharged,  weren't  you, 
on  the  29th?    So  you  didn't  work  very  long. 

Anyway,  in  the  time  that  you  did  work  after  the 
end  of  tlie  trial,  Mr.  Cali'arel,  did  you  have  a  con- 
versation with  your  foreman  about  the  middle  of 
the  week  following  your  trial? 

A.  Yes.  Mr.  Weber  told  me  that  the  company 
had  decided  to  let  me  go,  he  understood  the  com- 
pany had  decided  to  let  me  go.  [1027]  He  was  going 
to  let  me  work  until  Saturday,  to  complete  the  week, 
so  when  Saturday  came,  about  11:30,  I  went  up  to 
him.  I  said,  ''Bob,  how  are  the  chances  of  checking 
in  any  tools  and  preparing  anything  while  the  whole 
force  is  here,  before  they  go  home." 

He  said,  ''That  is  all  right." 

I  checked  my  tools  in  and  everything.  He  said, 
^'Take  this  slip,  dismissal  slip,  and  take  it  over  to 
Mr.  Hawkinson." 

So  I  went  in  to  see  Mr.  Hawkinson  and  he  wasn't 
in  the  office.  I  started  out  toward  Mr.  Wilcox's 
office  in  the  front  building.  I  met  Mr.  W^ilcox  coming 
down  the  aisle  toward  Mr.  Hawkinson 's  office. 

AVe  stopped  and  had  a  conversation.  I  told  him 
what  I  wanted  to  see  Mr.  Hawkinson  about.  He 
said,  "Let's  go  in  the  office  here." 

Q.  What  did  you  tell  him  you  wanted  to  see 
him  about?   What  did  you  say? 
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A.  I  said  I  wanted  to  see  Mr.  Hawkinson  about 
my  discharge,  getting  my  check  and  a  clearance, 
and  avaliability  slip. 

Trial  Examiner  Batten:  It  is  twelve  o^clock. 
Have  you  completed  your  answer?  Have  you  fin- 
ished the  conversation? 

The  Witness:  No.  We  walked  in  to  Mr.  Hawk- 
inson's  office,  and  Mr.  Wilcox  informed  me  that 
according  to  Section  VIII  of  the  by-laws  of  the 
association,  why,  he  had  to  abide  [1028]  by  them 
and  let  me  go,  and  that  if  I  would  come  in  the  front 
office  with  him,  he  would  give  me  all  the  discharge 
instruments.  Then  when  we  got  there  Florence 
Maynard  was  in  Mr.  Wilcox's  office.  So  Mr.  Wil- 
cox was  seated,  and  I  sat  down.  She  asked  him  for 
the  same  thing  I  did. 

Q.     (By  Mr.  Ryan):     What  did  she  say? 

A.  She  said,  ''I  want  my  availability  slip  and 
my  check  and  everything." 

Mr.  Wilcox  said,  '^I  am  certainly  sorry  to  see  you 
two  people  go."  And  then  he  gave  us  the  check  and 
what-not,  and  we  left. 

Then  a  week  later  I  had  to  go  back  for  another 
cheek,  a  bonus  check  that  the  leadman  got  in  their 
respective  position.  I  went  back  three  or  four  days 
later  and  contacted  Mr.  Wilcox,  and  I  got  the  check 
and  left.  And  that  is  all.  I  haven't  been  back 
since.  [1029] 

Q.  (By  Mr.  Ryan) :  Now,  Mr.  Caffarel,  it  has 
already  hcen  testified,  I  believe,  that  your  job  as 
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treasurer  of  the  C.E.xV.  terminated  about  the  latter 
])art  of  1943?    Tliere  was  a  new  eU'ction  and  you 
were  defeated?  A.     Yes. 

Q.  I  ask  you  if  a])out  several  weeks  before  you 
Avere  voted  out  of  office,  as  it  were,  in  the  latter 
j)art  of  1943 — strike  that  question. 

While  you  were  on  the  Board  of  Directors  in 
the  C.E.A.  a  man  named  Lewis  was  attorney  for 
the  C.E.A.,  isn't  that  right? 

A.     Yes,  that  is  right. 

Q.  He  was  removed  from  that  job  during  the 
time  you  were  on  the  Board  of  Directors;  isn't 
that  correct?  [1030] 

A.     Yes,  he  was  voted  out  by  the  Board  members. 

Q.  Would  you  tell  us  approximately  when  it 
was  that  he  was  terminated  as  an  attorney  for  the 
C.E.A.  ? 

A.     At  a  meeting  of  the  association's  office. 

Q.     A  meeting? 

A.  Yes.  The  conversation  was  brought  up  by 
Richard  Franklin. 

Trial  Examiner  Batten :     When  was  this  ? 

The  Witness:  That  was  prior  to  the  time  of  my 
defeat  in  1943. 

Q.  (By  Mr.  Ryan)  :  Well,  we  have  established, 
I  believe,  that  Franklin  became  business  agent  about 
March,  1943.  With  reference  to  that  particular  date, 
can  you  fix  an  approximate  time  ? 

A.     A  short  time  after  that. 

Q.     After  Franklin  became  business  agent? 

A.    Yes. 
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Q.     Within  a  few  weeks'? 

A.  That  is  right.  Johnny  Gibson  and  Franklin 
started  the  campaign  to  rid  themselves  of  Joe — rid 
the  association  of  Joe  Lewis'  services. 

Q.  You  had  a  meeting,  I  take  it,  that  is,  the 
Board  of  Directors,  to  take  up  the  question  of  re- 
moving this  Lewis  as  attorney;   isn't  that  right? 

A.     That  is  right.  [1031] 

Q.  A  few  weeks  before  you  had  this  meeting, 
to  take  up  the  question  to  oust  him,  did  you  have 
a  conversation  up  in  Jim  Cannon's  office,  with  Mr. 
Jim  Cannon,  relative  to  Joe  Lewis? 

A.  I  had  a  conversation  with  Mr.  Cannon  in 
his  office  some  weeks  prior  to  that.  Mr.  Cannon 
told  me  that  he  didn't  approve  of  Mr.  Lewis  being 
the  association's  attorney  because — that  is,  because 
the  employees  were  paying  him  out  of  their  wages, 
money  for  his  services. 

Mr.  Cannon:     Paying  him  for 

The  Witness :  In  other  words,  paying  money  out 
of  their  salaries,  their  wages. 

Q.  (By  Mr.  Ryan)  :  Lewis  was  being  paid  a  re- 
tainer fee  for  so  much  a  month? 

A.     That  is  right,  $100.00  a  month. 

Q.  After  you  had  that  conversation  with  Mr. 
Cannon,  have  you  related  all  you  can  remember 
of  it,  by  the  way? 

A.    Yes,  that  is  about  all  I  can  remember  of  it. 

Q.  A  few  weeks  later  you  had  a  Board  of  Direc- 
tors' meeting.    Where  did  the  meeting  take  place? 

A.     It  took  place  at  the  association's  office. 


540  National  Labor  Belatioyis  Board  vs. 

(Testimony  of  Herbert  L.  Caffarel.) 

Q.  The  Board  of  Directors  were  present;  were 
they?  A.     Yes,  they  were  present. 

Q.     Was  a  motion  made  on  the  question  of  Lewis? 

A.  Yes,  a  motion  was  made  to  oust  Joe  Lewis. 
And  Johnny  [1032]  Gibson,  Margaret  Grady,  Flor- 
ence Maynard,  also. 

Q.     I  just  want  to  know  if  the  motion  was  made? 


A 

Q 

A 

Q 


Yes,  a  motion  was  made  by  Johnny  Gibson. 
Was  a  vote  taken  on  that? 
A  vote  was  taken. 

What  was  the  result  with  respect  to  the  ques- 
tion of  whether  Lewis  was  to  be  retained  or  ousted? 
A.     Well,  there  was  a  concerted  effort  made  by 
Johnny  Gibson  to  remove  Joe  Lewis  as  the  attorney. 
Q.     It  was  voted  on,  and  what  was  the  result? 
A.     The  result  was  that  five  voted  to  oust  him 
and  two  voted  to  retain  him.  Jim  Nolan  and  myself 
voted  to  retain  him. 

Q.  Did  you  vote  to  retain  him  because  you 
wanted  Lewis  retained,  you  thought  he  was  a  good 
lawyer,  I  mean?  Just  why  did  you  vote  to  retain 
him? 

A.  Yes,  I  thought  he  would  be  all  right  from 
having  so  much  experience  with  the  association 
previously;   he  had  been  connected  with  it.  [1033] 


*  *  *  * 


Cross-Examination 

*  *  *  * 

Q.  I  want  to  get  a  few  dates  here  clearly  in 
mind.  When  was  it  you  first  became  a  member  of 
the  C.E.A.  or  the  Cannon  Employees'  Recreation 
Association?    First,  you  became  a  member  of  the 
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Cannon  Employees'  Recreation  Association;   didn't 

you?  A.     Yes,  that  is  right. 

Q.     When  was  that?  [1040] 

A.  That  was  the  tinier  that  Ned  Mandella  was 
signing  them  u])  in  the  tool  crib  window. 

Q.     Approximately  what  date  was  that? 

A.     I  don't  know  what  date. 

Q.  January  or  February  in  1941,  Mr.  Ryan  re- 
minded you  as  to  the  testimony  of  George  on  your 
direct  examination.  I  think  you  said  it  was  some 
time  about  January  or  February,  1941.  I  want  to 
get  the  dates  here. 

A.  I  don't  remember  the  date,  but  that  is  when 
it  was. 

Q.  All  right.  Now,  then,  prior  to  that  you  had 
been  approached  by  C.I.O.,  hadn't  you? 

A.     No. 

Q.  You  said  that  the  Mandella  talk  with  you 
came  after  the  C.I.O.  began  their  operations;  is 
that  correct? 

A.  That  is  right.  The  C.I.O.  actually  began  that 
small  operation  in  Plant  No.  1  before  we  were  trans- 
ferred to  Plant  No.  2. 

Q.  The  C.I.O.  began  its  operations  before  Man- 
della ever  approached  you  on  the  C.E.A.  or  the 
C.E.R.? 

A.     Yes,  that  is  right. 

Q.  When  was  it  that  the  C.I.O.  asked  you  to 
become  one  of  their  solicitors  ? 

A.  Well,  they  asked  me  to  join  the  C.I.O.  on 
several  occasions,  many  occasions. 
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Q.     When  was  the  first  time?  [1041] 

A.  The  first  time  was  after  Mandella  started 
his  operations  at  the  recreation  club. 

Q.  Now,  that  is,  the  C.I.O.  contacted  you  to  as- 
sist them ;  is  that  right '? 

A.  Well,  no,  not  to  assist  them.  They  asked  me 
to  join  the  C.I.O. 

Q.  I  am  using  your  language  you  used  this 
morning.  You  said  you  were  asked  by  C.E.R.A.  to 
assist  them.  "And  I  was  also  contacted  by  C.I.O., 
to  assist  them." 

A.  Well,  what  I  mean  by  that  is  that  if  I  would 
join  the  C.I.O.^  that  I  would  be  an  assistant  of  them, 
like  the  opposition. 

Q.  I  see.  By  using  the  words  ''assist  C.I.O." 
you  merely  meant  they  asked  you  to  join;  is  that 
right?  A.     That  is  right,  at  the  time. 

Q.     When  was  that  they  asked  you  to  join? 

A.  Shortly  after  I  joined  the  Cannon  Employees 
Recreation  Association. 

Q.  And  that  would  be  shortly  after  January  or 
February,  1941? 

A.  That  would  be  shortly  after  the  inception  of 
the  Cannon  Employees  Recreation  Association. 

Q.  All  right.  I  say,  would  that  be  in  January  or 
February,  1941? 

A.     I  can't  fix  the  date  definitely.  [1042] 

Q.     Well,  who  contacted  you  for  C.I.O.  ? 

A.     Several  of  them.  Gus  Palm. 

Q.     I  want  the  first  one. 

A.     Gus  Palm  was  the  first  one. 
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Q.     Wher(!  ?  A.     In  Department  2. 

Q.     During"  working  hours? 

A.     During  working  hours. 

Q.     What  did  you  tell  him? 

A.     I  told  him  that  I  didn't  like  the  C.I.O. 

Q.  What  (4se  ?  Give  me  the  rest  of  the  conversa- 
tion, what  this  man  Palm  said  to  you  and  what  you 
said  to  him. 

A.     Well,  he  says,  ^'Here,  Doc,  sign  a  card." 

I  said,  "No,  I  don't  like  the  C.I.O."  I  said,  "I 
am  satisfied  with  Ned  Mandella." 

He  says,  "Well,"  he  says, — then  he  started  to 
give  me  a  talk  about  how  good  the  C.I.O.  was,  and 
everything  else.  [1043] 

Q.     Tell  me  what  he  said. 

A.  He  said,  "If  you  join  the  C.I.O.  you  get  pro- 
tection." It  wasn't  much  of  a  conversation.  Then 
I  waved  my  hand  and  walked  away. 

Q.  He  said  you  would  get,  among  other  things, 
protection?  A.     Yes,  that  is  right. 

Q.     Did  he  say  protection  from  what? 

A.     He  said  labor  protection. 

Q.     What  else  did  he  say? 

A.     That  is  all  I  can  remember. 

Q.  Where  were  you  standing  when  that  conver- 
sation was  had?  A.     In  Department  2. 

Q.     That  is  where  you  were  working? 

A.     That  is  right. 

Q.    At  your  machine?  A.     That  is  right. 

Q.     Where  was  this  man  Palm  standing? 

A.     There  was  activity  in  the  department,  when 
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you  work,  you  change  positions.   You  don't  stay  in 

the  same  position. 

Q.     It  was  during  the  shift;  was  it? 

A.     That  is  right. 

Q.     A\"ho  next  contacted  you  for  C.I.O.  ? 

A.  I  had  quite  a  few  of  them  to  try  to  talk  me 
into  the  C.I.O. 

Q.     Give  me  the  next  one  you  remember.  [1044] 

A.     Cliff  St.  Clair  tried  many  times. 

Q.     Many  times? 

A.  He  was  right  next  to  me  on  the  milling  ma- 
chine. 

Q.  Was  it  during  his  operations  he  was  talking 
to  you  about  it  ?  A.     Yes,  that  is  right. 

Q.     And  during  your  operations,  too? 

A.     Yes. 

Q.     During  your  shift  time? 

A.     That  is  right. 

Q.  Give  me  any  conversation  you  can  remember 
you  had  with  this  fellow  Cliff  St.  Clair  ? 

A.     I  can't  remember  that  conversation. 

Q.     Can't  you  give  me  anything  about  it? 

A.  Just  the  same  line  of  talk.  I  can't  relate 
word  for  word. 

Q.  I  know  you  can't  do  that.  You  remember  he 
wanted  you  to  sign  a  card  for  the  C.I.O. ;  is  that 
right  ?  A.     Yes. 

Q.     He  told  you  you  would  get  labor  protection? 

A.     That  is  right. 

Q.  Was  there  anything  else  he  told  you  about 
the  advantages  of  the  C.I.O.  ? 
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A.     I  don't  renieber. 

Q.  Who  was  the  next  man  or  another  man  you 
talked  to  that  [1045]  contacted  you  on  C.I.O. '? 

A.     T  can't  remember  the  names. 

Q.  ^'ou  said  you  were  contacted  by  a  number  of 
men.   Are  those  the  only  two  you  can  remember? 

A.     Yes. 

Q.  Now,  over  how  long  a  period  were  these 
solicitations  made  of  you  to  join  the  C.I.O.? 

A.     Periodically. 

Q.     Over  how  long  a  period? 

A.     Up  until  the  time  of  the  first  election. 

Q.     Up  until  September  9,  1941?  A.     Yes. 

Q.  All  right.  Now,  after  September  9,  1941, 
who,  if  anyone,  contacted  you  about  joining  the 
C.I.O.?  A.     No  one. 

Q.     No  one  at  all?  A.     No. 

Q.     How  is  that? 

A.     You  mean  after  September  9,  1941? 

Q.     Yes.  A.     That  was  after  the  election. 

Q.  I  know  it.  Didn't  anybody  contact  you  be- 
tween the  first  election  and  the  second  election 
about  joining  the  C.I.O  ? 

A.  Between  the  first  election  between  C.I.O.  and 
V.E.A.  [1046]  and  the  second  election  between  the 
C.I.O.  and  C.E.A.? 

Q.     Yes.  A.     No,  I  don't  think  so. 

Q.  Let  me  see  if  I  can  refresh  your  recollection 
about  that.  You  say  this  fellow  Franklin  became 
kind  of  a  publicity  man  for  the  C.E.A. ;  is  that 
right  ?  A.     Yes. 
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Q.  Franklin  wrote  a  lot  of  the  literature  in  con- 
nection with  that  campaign  between  C.E.A.  and 
C.I.O.,  on  the  second  election;  didn't  he? 

A.     That  is  right. 

Q.  So  you  have  that  period  quite  definitely  in 
mind  now,  do  you?  You  have  in  mind,  do  you,  that 
l^eriod  when  that  campaign  was  going  on? 

A.     Yes.   It  was  in  December,  1942. 

Q.     And  part  of  November,  wasn't  it,  in  1942? 

Mr.  Ryan :     What  was  in  1942  ? 

Mr.  Cannon :     The  campaign. 

The  Witness:     The  election  was  in  1943,  January. 

Q.  (By  Mr.  Cannon) :  I  am  coming  to  that. 
The  campaign  for  the  election  ran  in  November? 

A.     Sometime  up  to  the  time  of  the  election. 

Q.  During  that  period  did  anybody  ask  you 
about  joining  the  C.I.O.  ? 

A.     No,  I  don't  think  so. 

Q.  Did  you  see  anybody  around  the  plant  or  in 
the  plant  soliciting  for  members  for  the  C.I.O.  ? 

Mr.  Ryan :     I  am  going  to  ask  for  the  time  and  f 
place. 

Mr.  Cannon:  If  he  tells  me  he  did  or  didn't  I 
will  tie  him  down. 

Q.     (By  Mr.  Cannon) :     Did  you  at  any  time? 

A.  Did  I  notice  the  C.I.O.  organizing  in  the 
plant? 

Q.     Yes.   Before  the  election? 

A.  Well,  there  was  the  same  amount  of  activity 
there  was  in  the  prior  election. 

Q.     There  was  the  same  amount  of  activity? 
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A.     Yes,  on  both  unions. 

Q.  Both  unions  were  in  there  on  company  time 
soliciting  members,  werim't  they,  prior  to  the  sec- 
ond election? 

A.  As  the  Trial  Examiner  stated  before,  there 
is  no  use  kidding  ourselves. 

Q.  I  know,  but  that  is  true,  isn't  it?  You  re- 
member that? 

A.     Yes,  that  is  true;   sure,  both  of  them. 

Q.  Mr.  Cafferel,  did  you  think  when  you  were 
appointed  or  elected  on  that  grievance  committee 
that  the  election  under  which  you  were  elected  to 

the  grievance  committee  was  a  fair  election?  [1048] 

*  *  *  * 

Q.  In  any  event,  after  Mr.  Franklin  became  the 
publicity  man  in  November  or  December,  1942,  you 
were  a  member  of  the  Board  of  Directors  of  the 
C.E.A.  clear  up  to  the  time  when  he  was  voted  in 
as  the  business  agent  in  March,  1943;  weren't  [1061] 
you  ?  A.     That  is  right. 

Q.  What  office  did  you  hold  with  the  C.E.A. 
during  that  period? 

A.     When  he  was  voted  in  as  business  agent? 

Q.  No.  Between  November,  1942  and  March, 
1943,  what  office  did  you  hold? 

A.     Presidency. 

Q.  You  then  were  acquainted  with  the  publicity 
Mr.  Franklin  was  getting  out  at  that  time;  weren't 
you?  A.     With  the  leaflet,  yes  sir. 

Q.     You  had  read  them  all;  hadn't  you? 

A.     That  is  right. 
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Q.     And  approved  them?  A.     That  is  right. 

Q.  Now,  tell  me  what  it  was  that  first  made  you 
adverse  to  Mr.  Franklin. 

A.  Well,  Florence  Maynard  was  the  president  at 
the  time  he  became  editor  of  this  paper,  and  T 
was  the  treasurer. 

Q.  Just  a  minute,  now.  Then  you  did  become, 
you  were  still  friendly  with  him  until  you  were 
defeated,  is  that  right,  for  president? 

A.     Yes,  that  is  right. 

Q.     Go  ahead. 

A.  Oh,  I  didn't  particularly  like  the  line  of  at- 
tack in  [1062]  this  paper. 

Q.     Tell  me  in  what  particular. 

A.  Well,  I  can't  just  exactly  tell  you.  Things  I 
could  see  that  I  just  can't  explain  at  the  time. 

Q.  How  did  it  differ  from  the  line  of  attack  he 
used  prior  to  March? 

A.  This  is  the  main  reason  why  I  became  ad- 
verse to  his  method: — not  necessarily  adverse  to 
him,  but  his  method — he  would  control  the  Associa- 
tion through  the  News.  [1063] 


*  *  *  * 


(Thereupon,  the  document  referred  to  was 
marked  as  Respondent's  Exhibit  2,  for  identi- 
fication.) [1067] 

Mr.  Cannon :  I  will  hand  this  document  to  coun- 
sel, marked  Respondent's  Exhibit  No.  2  for  identi- 
fication. 

Q.     (By  Mr.   Cannon)  :     I  ask  you  if  you  are 
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ac(|naiiited  with  the  signature  of  Florence  Maynard 

on  there,  as  president?  It  being  dated  June  9,  1943. 

A.     I  don't  remember  this  at  all. 

Q.     Is  that  her  signature   (indicating)? 

A.     That  seems  to  be,  yes. 

Q.  Is  that  the  signature  of  John  A.  Gibson 
(indicating)  ? 

^\.     Yes,  it  looks  like  it  is. 

Q.  Let  me  see  if  I  can  refresh  your  recollection 
from  it.  By  the  way,  you  were  a  member  of  the 
board  of  directors  at  that  time,  weren't  you,  on 
June  9,  1943?  A.     I  think  I  was. 

Q.  Now,  reading  this:  ''This  is  to  inform  you 
that  the  Cannon  Employees'  Association  has  fairly 
tried  the  following  named  persons  for  A^arious  in- 
fractions of  our  by-laws,  found  them  guilty,  and 
duly  expelled  them  from  uiembershi])  in  this  or- 
ganization: Louis  Tournie,  Vivian  Sullivan,  Monna 
M.  Nye,  Joan  Lawrence,  Donald  M.  McClellan,  Wil- 
liam Youngberg  and  Erma  A.  Evenstead.  As  an 
additional  cause  for  action  these  persons  were  also 
expelled  for  non-payment  of  dues  along  with  Ada 
Lish,  Eloise  Hunt  and  Bernard  Mackey."  Do  you 
remember  that? 

A.  No,  I  don't  remember  that.  I  am  under  the 
impression  [1068]  that  the  grievance  committee 
of  the  Association  discharged  those  people.  I  really 
don't  remember  of  that  at  all. 

Mr.  Cannon:     I  see.   I  will  offer  it  in  evidence. 

Mr.  Ryan:     No  objection. 

Trial  Examiner  Batten:     It  will  be  received. 
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(Thereupon,  the  document  heretofore  marked 
as  Respondents'  Exliibit  2,  for  identification, 
was  received  in  evidence.)  [1069] 

[Printer's  Note] :  Respondents'  Exhibit  No.  2 
is  set  out  in  full  at  page  707  of  this  printed 
Record. 


*  *  *  * 


Q.  (By  Mr.  Cannon) :  I  want  to  get  this  again. 
You  were  a  director,  you  were  first  elected  a  direc- 
tor of  Cannon  Employees  Recreation  Association  or 
Cannon  Employees'  Association?  When  were  you 
first  elected  to  the  board  of  directoi's  ? 

A.     That  was  in  the  latter  part  of  1942. 

Q.     That  is  when  you  first  became  a  director? 

A.     That  is  right. 

Q.     How  long  did  you  continue  as  a  director? 

A.     I  continued  as  director  until  1943. 

Q.     What  time? 

A.     In  the  latter  part  of  the  year,  I  believe. 

Q.  During  the  whole  of  that  time  you  were  an 
officer,  too,  besides  a  director?  A.     Yes. 

Q.     You  were  either  president  or  treasurer? 

A.     Treasurer.  [1070] 

*  *  *  * 

Q.  In  every  instance  I  think  you  mentioned, 
when  you  left  to  go  to  do  your  banking  or  the 
C.E.A.  offices,  you  would  always  speak  to  your 
foreman  when  you  left;  wouldn't  you? 

A.     Yes,  I  always  told  him  when  I  was  going. 

Q.  Do  you  remember  an  occasion  or  two  when 
the  foreman  raised  some  fuss  about  going  so  often? 
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A.     No,  I  don't.  [107()] 

*  *  *  * 

Q.  When  you  had  gone  out  of  the  plant  you 
testified  this  morning,  while  you  were  a  director  or 
officer  of  this  Cannon  Employees'  Association,  did 
you  on  all  of  those  occasions  feel  it  was  necessary 
to  do  that  to  carry  on  the  business  of  the  Associa- 
tion ?  A.     Going  to  the  bank?   Yes. 

Q.  And  the  other  times  you  left  there  and  went 
to  the  Association's  office?  A.     Yes. 

Q.  In  other  w^ords,  you  never  did  go  out  of 
there  and  wander  around  on  your  own  personal 
business;    did  you? 

A.     No,  not  that  I  know  of.  [1077] 

*  *  *  * 

Redirect  Examination 


*  *  *  * 


Mr.  Ryan:  Miss  Reporter,  will  you  please  mark 
these  documents  as  Board's  exhibits  next  in  order 
for  identification? 

(Thereupon,  the  documents  referred  to  were 
marked  as  Board's  Exhibits  58  and  59,  for 
identification.) 

Mr.  Ryan :  I  have  had  marked  for  identification 
Board's  Exhibits  58  and  59  for  identification,  two 
documents.  Board's  Exhibit  58  is  entitled  ''To  My 
Fellow  Employees,"  and  purports  to  bear  the  sig- 
nature of  Florence  K.  Maynard. 

Board's  Exhibit  59 

Mr.  Cannon:     Is  there  a  date  on  that? 

Mr.  Ryan:     There  is  no  date  on  the  document. 
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It  refers  to  the  fact,  and  T  (luote,  "Saturday,  July 
1,  1944  I  am  to  be  tried  in  tlie  manner  required  l)y 
the  C.E.A.  ])y-laws.    I  am  accused  of  the  following- 
offense  : ' ' 

Board's  Exhibit  59  is  entitled  "Special  C.E.A. 
Bulletin,  from  the  board  of  directors."  Across  the 
bottom  are  the  words,  "We  have  just  begun  to 
fight."   [1080] 

Trial  Examiner  Batten:  Is  there  a  date  on  that 
latter  one,  Mr.  Ryan? 

Mr.  Ryan:  The  latter  one,  likewise,  does  not 
bear  a  date,  but  the  subject  matter  would  indicate 
the  time  it  was  put  out  in  relation  to  the  testimony 
of  this  witness. 

Q.  (By  Mr.  Ryan)  :  I  show  you  Board's  Ex- 
hibit 59,  Mr.  Caffarel,  for  identification,  and  ask 
you  if  you  know  whether  or  not  Florence  Maynard 
caused  that  to  be  published?  A.     Yes. 

Q.     Where  did  you  see  it,  first? 

A.     Well,  I  went  to  the  plant — 

Mr.  Cannon:     I  can't  hear  you. 

The  Witness:  The  morning  I  went  to  work  I 
immediately  heard  that  she  had  posted  something 
on  the  board  that  previous  evening.  I  asked  her 
about  it.  That  is,  when  she  came  to  work.  She 
said  yes. 

I  said,  "I  would  like  to  see  it." 

She  said,  "I  will  give  you  a  copy  of  it,"  so  she 
gave  me  a  copy. 

Q.  (By  Mr.  Ryan)  :  This  is  the  copy  she  gave 
you?  A.     This  is  the  copy  she  gave  me. 
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Q.  I  ask  if  that  was  within  a  few  days  after 
she  received  the  letter  from  Mr.  John  Gibson  of  the 
C.E.A.,  which  was  dated  the  29th  of  June,  which  is 
in  evidence  as  Board's  Exhibit  56,  notifying  you 
you  would  be  tried  on  July  Ist?  [1081] 

A.     Yes,  that  was  immediately  after. 

Q.     After  you  ,^ot  this  letter  of  June  29th? 

A.     That  is  right. 

Q.  I  believe  you  testified  she  also  got  a  letter 
identical  with  that  letter  of  June  29th? 

A.     Yes. 

Q.  Now,  I  show  you  Board's  Exhibit  59,  Mr. 
Caffarel,  and  ask  you  if  you  have  seen  that  before. 

A.     Yes. 

Q.     Where  did  you  see  it  first? 

A.     I  saw  that  at  the  gate. 

Trial  Examiner  Batten:     At  the  gate,  you  say? 

The  Witness:     Yes,  outside  the  plant. 

Q.  (By  Mr.  Ryan)  :  Was  it  being  distributed 
to  the  employees?  A.    Yes,  it  was. 

Q.     Copies  such  as  that  (indicating)  ? 

A.  Yes,  such  copies  as  that  were  being  dis- 
tributed as  leaflets. 

Q.  Was  that  in  connection  with  the  matters  that 
you  and  Florence  Maynard  were  involved  in,  that 
led  up  to  this  trial  of  July  15,  1944? 

A.    Yes. 

Q.  It  was  being  distributed  there  by  representa- 
tives of  the  C.E.A.? 

A.     Of  the  C.E.A.,  that  is  right.  [1082] 
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Mr.  Cannon:  Alwut  what  date  would  that  be, 
Mr.  Ryan  ? 

Mr.  Ryan:  It  would  be  just  prior  to  July  15th, 
some  time  prior  to  July  15,  1944. 

Mr.  Cannon:     Thank  you. 

Q.     (By  Mr.  Ryan)  :     Is  that  right? 

A.     That  is  right,  yes. 

Mr.  Ryan:  I  offer  Board's  Exhibits  58  and  59 
in  evidence. 

Mr.  Cannon:     No  objection. 

Trial  Examiner  Batten:     They  will  be  received. 

(Thereupon,  the  documents  heretofore 
marked  as  Board's  Exhibits  58  and  59,  for 
identification,  were  received  in  evidence.) 

[Printer's  Note] :  Board's  Exhibit  No.  58  is 
set  out  in  full  at  page  702  of  this  printed  Record. 

Mr.  Ryan:     I  have  no  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Cannon)  :  Calling  your  attention  to 
this  Board's  Exhibit  58,  where  Florence  Maynard 
says,  "To  me,  personally,  the  loss  of  my  job  here  at 
Cannon's  would  not  be  a  hardship,  since  I  had,  be- 
fore receipt  of  this  letter,  tendered  my  resignation 
to  the  company  for  other  reasons." 

You  knew  she  had  already  resigned  then;  didn't 
you? 

A.  No,  I  didn't  know  anything  about  that.  I< 
didn't  know  what  she  had  in  mind  when  she  wrote 
it. 

Q.     She  told  you  she  wrote  this  herself? 
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A.    Yes.  [1083] 

Q.  That  is  one  of  those  disohcargee  cases.  By 
the  way,  did  she  tell  you  what  the  other  reasons 
were  she  spoke  of?  A.     No. 

Mr.  Ryan:     Does  the  company  have  that  letter? 

Mr.  Cannon:  We  don't  have  it.  This  is  new  to 
me.  I  have  a  mass  of  stuff  I  am  going  to  try  to 
dig  out  over  the  week  end. 

Mr.  Ryan:  I  have  no  further  questions,  other 
than  to  ask  the  company  to  produce  her  letter. 

Trial  Examiner  Batten:  I  think  Mr.  Cannon  is 
going  to  search  and  see  if  it  can  be  foimd. 

Mr.  Cannon:     I  will  ask  them  to  do  so  down  at 

the  plant.  [1084] 

*  *  *  * 

Mr.  Cannon :  I  have  no  other  questions.  If  we 
have  a  [1085]  letter  referred  to  in  Board's  Exhibit 
58  about  where  she  had  already  resigned  we  will 

produce  it  if  we  can.  [1086] 

*  *  *     * 

JOHN  ALBERT  GIBSON, 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Ryan) :     Will  you  state  your  full 
name,  please,  Mr.  Gibson? 
A.     John  Albert  Gibson. 

Q.     What  is  your  address?  ] 

A.    3328  Hamilton  Way. 
Q.     Here  in  Los  Angeles?  A.    Yes. 

Q.    Mr.    Gibson,    were    you    ever    emi^loyed    by 
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Cannon    Manufacturing    Corporation?     Have    you 

been  employed  by  that  company?  [1091] 

A.    Yes. 

Q.     You  are  now  employed;   is  that  right? 

A.     That  is  right. 

Q.  AAHien  did  you  begin  your  employment  with 
that  company,  approximately? 

A.     March  10,  1941. 

Q.     What  is  your  capacity  now? 

A.     Electrician. 

Q.  About  how  long  have  you  held  that  job,  that 
same  job?  A.     Electrician? 

Q.     Yes. 

A.     Oh,  approximately  three  years. 

Trial  Examiner  Batten:  Are  you  assigned  to 
maintenance  work? 

The  Witness:     That  is  right,  yes,  sir. 

Q.  (By  Mr.  Ryan)  :  Mr.  Gibson,  you  have  been 
an  officer  and  member  of  the  board  of  directors 
of  the  Cannon  Employees'  Association? 

A.    Yes. 

Q.  When  did  you  first  become  a  member  of  the 
Board  of  Directors  of  the  C.E.A.,  as  best  you  can 
recall  ? 

A.  I  don't  recall  the  exact  date.  I  believe  it  was 
in  the  early  part  of  '42. 

Mr.  Cannon:     Is  this  a  director,  you  say? 

Mr.  Ryan:  I  say  a  member  of  the  board  of 
directors.  [1092] 

The  Witness:  Yes,  I  believe  it  was  in  the  early 
part  of  '42. 


Cannon  Manufacturing  Corp.,  et  al.         557 

(Testiinoiiy  of  John  Albert  Gibson.) 

Q.  (By  Mr.  Ryan)  :  In  addition  to  becoming  a 
member  of  the  board  of  directors  then,  did  you 
hold  an  office,  also?  A.    Yes. 

Q.     What  was  the  office?  A.     President. 

Q.    President  of  the  C.E.A.?  A.     Yes. 

Q.    How  long  did  you  continue  to  be  president? 

A.     Approximately  a  year  and  a  half. 

Q.  Did  I  understand  you  to  say  it  was  about 
1942  that  you  became  president? 

A.     No.   That  is  when  I  became  a  board  member. 

Q.  But  you  became  president  in  1944;  isn't  that 
right?  A.     That  is  right. 

Q.    About  the  beginning  of  1944?  A.     Yes. 

Q.  By  the  way,  how  many  elections  were  held 
during  the  time  that  you  were — beginning  with  the 
first  election  that  you  participated  in  to  get  to  be 
a  member  of  the  board  of  directors  of  the  C.E.A., 
up  to  just  recently?  How  many  elections  were  held, 
approximately,  for  the  various  positions  on  this 
C.E.A.?  [1093] 


*  *  *  * 


The  Witness:  Well,  we  had  an  election  early 
in  '43.  We  had  an  election  in  '44 — no.  Then  we  had 
another  election  in  '44 — no.  Then  we  had  another 
election  in  about  March  of  '43. 

Q.  (By  Mr.  Ryan)  :  Then  you  also  had  an  elec- 
tion about  the  middle  of  1944;    did  you? 

A.     That  is  right. 

Q.     About  July,  1944? 

A.     Yes,  that  is  right. 
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Q.  Were  all  those  elections,  to  your  knowledge, 
held  in  the  cafeteria? 

A.     That  is  right,  as  specified  in  our  contract. 

Q.  What  other  office  have  you  held,  Mr.  Gib- 
son, besides  the  office  of  president? 

A.     T  was  secretary  previous  to  that.  [1094] 

*  *  *  * 

Q.  Mr.  Gibson,  while  you  were  on  the  board  of 
directors  I  ask  you  if  you  had  an  arrangement  with 
the  company  which  allowed  you  to  take  time  off 
from  work  during  working  hours  for  a  certain 
amount  of  time  each  day  that  you  found  it  neces- 
sary to  take  care  of  Association  affairs,  without 
losing  your  wages? 

A.  Well,  th(^  reason  that  came  about  the  com- 
pany objected  very  strenuously  to  officials  of  the 
Association  running  around,  supposedly  on  union 
activity.  They  insisted  it  could  be  confined  to  one 
man,  namely,  the  chairman  of  the  board  of  direc- 
tors, which  was  myself.  So  we  worked  it  out  with 
Mr.  Hawkinson,  that  I  should  be  allowed  so  much 
time  each  day;  not  to  be  taken  unless  it  was  of  an 
absolute  necessity,  for  union  business  [1097] 

Trial  Examiner  Batten:  How  much  time  was 
that? 

The  Witness:  It  wasn't  to  run  over  two  hours 
in  any  one  day. 

Trial  Examiner  Batten :     If  it  was  necessary. 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Ryan) :  When  was  that  arrange- 
ment made,  approximately? 


I 
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A.  I  can't  recall  offhand.  T  imagine  about  the 
latter  part  of  '44. 

Q.  Thereafter,  after  the  arrangement  was  made, 
did  you  have  occasion  to  go  off  on  business  for  the 
Association  on  occasions  during  your  working 
hours?  A.     That  is  right. 

Q.  On  an  average  of  about  how  often  would  that 
happen  in  a  week,  would  you  say,  on  an  average. 

A.  Oh,  I  would  say  some  weeks  it  would  prob- 
ably happen  four  or  five  days  out  of  the  week. 

Q.  Now,  on  those  occasions,  Mr.  Gibson,  would 
you  check  out  when  you  left  the  plant?  I  mean 
clock  out?  A.     No. 

Q.  After  you  would  take  care  of  your  business, 
would  you  return  to  the  job? 

A.  Yes,  I  returned  to  the  job.  You  had  to  get 
your  foreman's  permission  before  you  were  allowed 
to  leave  the  plant. 

Q.  You  would  do  that  and  leave  the  plant  on 
Association  [1098]  business? 

A.     That  is  right. 

Q.  When  you  returned  to  the  plant  you  would 
return  to  your  job  then?  A.     Yes. 

Q.     In  the  department?  A.    Yes. 

Q.  Did  you  ever  receive  any  deductions  from 
wages  for  that  time  spent  away? 

A.  Yes,  there  were  occasions  we  spent  away 
from  the  plant 

Q.  I  mean  this  particular  arrangement  of  you 
personally,  when  you  would  go  away  on  this  Asso- 
ciation business. 
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A.  No,  that  was  stipulated  in  our  contract,  too, 
we  should  be  allowed  a  little  time  to  take  care  of 
the  Association  business  during  working  hours. 

Q.  Pursuant  to  that,  did  you  and  other  direc- 
tors take  time  off  from  work  for  Association  business, 
without  losing  wages? 

A.     We  have  on  occasions,  that  is  right. 

Q.  Has  that  continued  right  up  until  recently? 
I  mean  by  recently  up  until  about  two  months  ago? 

A.  It  continued  up  until  the  time  the  Associa- 
tion was  disestablished. 

Q.     About  when  was  that? 

A.    I  can't  recall  the  exact  date  on  it.  [1099] 

Q.     The  approximate  time,  Mr.  Gibson. 

A.     It  was  sometime  in  April. 

Q.     In  this  year?  A.     Yes. 

Q.  You  took  some  steps  to  disestablish  the  As- 
sociation? A.     That  is  right. 

Trial  Examiner  Batten:  Did  the  respondents 
take  any  steps  at  the  time  of  the  disestablishment? 
Did  the  companies  do  anything? 

The  Witness:     It  was  voted  on  by  the  members. 

Trial  Examiner  Batten:  I  am  not  talking  about 
the  Association.  I  am  asking  did  the  company  take 
any  steps  that  you  know  of. 

The  Witness:  No;  I  don't  personally  think  it 
was  any  of  their  business. 

Trial  Examiner  Batten:  I  asked  whether  the 
company  did  take  any  steps  of  any  kind,  that  you 
know  of. 

The  Witness:     No. 
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Mr.  Cannon:  You  mean  the  Cannon  Manufac- 
turing and  Cannon  Electric? 

Trial  Examiner  Batten:     That  is  right. 

Mr.  Cannon :  I  wanted  to  be  sure  he  knew  what 
you  were  talking  about. 

Trial  Examiner  Batten:  I  thought  you  under- 
stood when  I  said  respondents  and  companies  that 
I  meant  the  Cannon  [1100]  Electric  Development 
Company  and  Cannon  Manufacturing  Corporation. 

The  Witness:     Yes. 

Q.  (By  Mr.  Ryan)  :  Mr.  Gibson,  I  show  you 
Board's  Exhibit  29.  Is  this  the  contract  between 
the  company  and  the  C.E.A.  ? 

A.     That  is  right. 

Q.  In  that  contract  is  a  provision  relative  to 
directors,  board  of  directors  taking  time  off  for 
Association  business;   is  that  right? 

Mr.  Cannon:     Page  12. 

Q.     (By  Mr.  Ryan)  :     Is  that  page  12  ? 

A.     Yes. 

Q.     That  is  Section  X  on  page  12. 

A.  (Reading):  "The  company  agrees  that  any 
member  of  the  board  of  directors  and  the  Associa- 
tion business  representatives  shall  upon  approval  of 
the  management  have  the  privilege  of  appearing 
on  or  leaving  company  property  during  working 
hours  when  such  appearance  is  necessary  to  carry 
on  the  business  of  the  Association." 

Q.  Pursuant  to  that,  the  board  of  directors  did, 
from  time  to  time,  take  time  off  without  loss  of 
pay?  A.     That  is  right. 
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Q.  I  believe  there  is  a  paragraph  of  that  con- 
tract also  relative  to  the  provision  of  bulletin  boards 
for  the  C.E.A.'s  use.  The  management  was  to  pro- 
vide bulletin  boards?  [1101] 

A.     That  is  right. 

Q.  Did  they  provide  bulletin  boards  pursuant  to 
that  provision?  A.     Yes. 

Q.  Were  the  bulletin  boards  located  at  the  plant, 
at  various  places  in  the  plant?  A.    Yes. 

Q.  Mr.  Gibson,  while  you  were  an  officer  of  the 
C.E.A.,  did  the  C.E.A.  sponsor  social  affairs  from 
time  to  time?  A.     Yes. 

Q.  In  addition  to  the  existence  of  the  Cannon 
Employees'  Association  in  the  plant,  at  least  since 
1942,  there  has  been  an  organization  known  as 
Cannon  Recreation  Club;    isn't  that  right. 

A.     That  is  right. 

Q.  Now,  from  time  to  time  have  social  affairs 
been  jointly  sponsored  by  the  C.E.A.  and  the  Can- 
non Recreation  Club? 

A.  Yes.  The  reason  for  that  was  it  was  the 
wish  of  the  members  we  have  dances  more  often 
than  what  we  had  been  having  in  the  past.  And 
we  felt  the  Association  couldn't  afford  it  on  its 
own.  On  the  help  of  the  Recreation  Club  we  gave 
it  to  them  practically  monthly. 

Q.  That  would  mean  that  prior  to  1942  you 
hadn't  been  having  affairs  as  frequently  as  since 
then.  A.     That  is  right.  [1102] 

Q.  Since  1942,  up  to  the  time  you  say  you  dis- 
solved the  C.E.A.,  did  you  continue  to  cooperate 
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with  the  Recreation  Club  in  the  sf^onsoring  of  social 

affairs  and  dances?  A,     Yes. 

Q.  In  addition  to  monthly  dances,  what  other 
social  affairs  would  you  have? 

Mr.  Cannon:     What  is  it? 

Mr.  Ryan:  What  other  social  affairs  would  they 
have. 

The  Witness:     We  had  our  picnics. 

Q.     (By  Mr.  Ryan):     July  4th  picnics? 

A.    Yes.  We  had  our  baseball  games. 

Q.     Did  you  stage  a  carnival  on  occasions? 

A.     Yes,  that  was  similar  to  a  picnic,  though. 

Q.  What  was  the  arrangement  between  the 
C.E.A.  and  the  Recreation  Club  as  to  the  handling 
of  the  expenses? 

A.  Each  one  would  keep  track  of  the  amount  of 
money  they  spent,  and  after  the  affair  was  over, 
they  would  figure  up  how  much  each  party  owed. 

Q.     Was  the  expense  let  on  proportionate  basis? 

A.     50-50. 

Q.     50-50?  A.     Yes. 

Q.  During  the  time  that  you  were  an  officer 
of  the  Association,  who  was  the  head  of  this  Can- 
non Recreation  Club?  A.     Cal  Cannon.  [1103] 

Q.     Cal  Cannon?  A.     Yes. 

Q.  I  understand  that  he  is  not  now  head  of  that 
club;   is  that  right? 

A.  No,  he  is  no  longer  in  charge  of  the  cafe- 
teria. 

Q.     Approximately  when  did  he  leave  that  job? 

A.     We  had  numerous  complaints  from  the  em- 
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ployees  in  the  plant  about  the  situation  in  the  cafe- 
teria  

Q.  Mr.  Gibson,  I  am  not  interested  particularly 
in  the  qualifications  of  Cal  Cannon. 

A.  You  asked  me  when  he  left.  I  was  going 
to  tell  you  what  led  up  to  his  leaving. 

Trial  Examiner  Batten :  The  question  is :  When 
did  he  leave'? 

The  Witness:  I  don't  know  the  approximate 
date;   I  don't  recall. 

Q.  (By  Mr.  Ryan) :  Would  you  say  it  was 
about  six  months  ago  or  three  months  ago  or  two 
months  ago? 

A.     It  was  over  six  months  ago. 

Trial  Examiner  Batten:  You  jointly  sponsored 
some  of  these  affairs'?  I  want  to  see  if  I  under- 
stand you  correctly.  You  each  would  bear  part  of 
the  expense ;  is  that  correct  ? 

The  Witness:     That  is  right. 

Trial  Examiner  Batten:  Then  when  the  affair 
Avas  over,  out  of  the  proceeds  of  that  affair,  if 
there  were  any,  you  [1104]  would  each  take  first 
the  amount  each  had  spent. 

The  Witness:     That  is  right. 

Trial  Examiner  Batten :  If  there  was  any  profit, 
how  was  that  divided?  How  was  that  divided, 
50-50? 

The  Witness :  There  was  no  profit  in  that.  They 
were  given  strictly  for  the  employees. 

Trial  Examiner  Batten:  Wasn't  there  any  in 
the  carnival? 
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The  Witness:  No,  it  was  a  carnival  of  fun,  not 
a  game  you  participated  in. 

Trial  Examiner  Batten:  Did  you  put  the  money 
in  50-50,  or  how? 

The  Witness :  On  occasions  if  we  hired  the  hall, 
we  paid  for  the  hall.  If  we  hired  the  orchestra,  we 
paid  for  the  orchestra.  Tf  it  came  out  we  had  put 
out  more  than  we  had,  they,  in  turn  reimbursed 
us.  If  they  paid  out  more  than  we  did,  we  reim- 
bursed them. 

Trial  Examiner  Batten:  In  other  words,  when 
the  thing  was  finally  checked  up,  you  each  paid 
half  the  cost;   is  that  right? 

The  Witness:     That  is  right.  [1105] 

*  *  *  * 

Mr.  Ryan :  Mr.  Examiner,  I  have  no  further  wit- 
nesses, with  the  exception,  of  course,  if  this  man 
who  has  just  left  the  stand  finds  something  I  will 
put  him  back  on  possibly. 

I  now  have  a  few  more  exhibits  which  I  believe 
counsel  will  stipulate  to,  which  I  have  had  already 
marked. 

Board's  Exhibit  62-A  for  identification  is  a  copy 
of  a  letter  from  Carl  Brant,  field  organizer,  to 
James  H.  Cannon,  Cannon  Electric  Development 
and  Cannon  Manufacturing  Corporation,  3209 
Humboldt  Street,  Los  Angeles,  California ; 

Board's  Exhibit  62-B  for  identification  is  the 
reply  to  that  letter  from  James  H.  Cannon,  under 
date  of  May  26,  1941. 

I  ask  counsel  to  stipulate  that  Board's  Exhibit 
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62-A  is  a  copy  of  a  letter  received  by  Mr.  James 
H.  Cannon. 

Mr.  Cannon:     I  am  sure  it  is. 

Mr.  Ryan:  From  the  party  named?  And  that 
Board's  Exhibit  62-B  for  identification  is  Mr.  Can- 
non's reply  thereto. 

Mr.  Cannon:     So  stipulated. 

Mr.  Ryan:  I  offer  Board's  Exhibits  62-A  and 
62-B  in  [1200]  evidence. 

Trial  Examiner  Batten:     They  will  be  received. 

(The  documents  heretofore  marked  as 
Board's  Exhibits  Nos.  62-A  and  62-B,  for 
identification,  were  received  in  evidence.) 

[Printer's  Note] :  Board's  Exhibits  Nos.  62-A 
and  62-B  are  set  out  in  full  at  pages  704-705  of 
this  printed  Record. 

*  *  *  *  [1201] 

Trial  Examiner  Batten :  I  think  we  are  ready  to 
proceed.  Mr.  Ryan,  have  you  looked  up  those  mat- 
ters in  connection  with  those  "R"  proceedings? 

Mr.  Ryan:  Yes,  I  have  the  formal  papers  on 
one  of  them,  and  the  only  formal  papers  in  the 
first  "R"  proceeding  as  a  result  of  the  first  elec- 
tion that  I  can  find  in  the  file  was  the  petition 

Mr.  Cannon:  Pardon  me,  what  is  the  number  of 
tliat,  Mr.  Ryan— R-1354? 

Mr.  Ryan:  Yes,  that  is  the  original  one,  I  be- 
lieve, and  the  second 

Trial  Examiner  Batten:  Well,  in  that  first  one 
weren't  there  objections  filed? 

Mr.  Ryan:     If  there  were,  I  don't  know  what 


I 


Cannon  Manufacturing  Corp.,  et  al.         567 

]ia])[)('ii('d  to  them,  l)ocaus('  tlic  file  didn't  contain 
tJieni. 

Trial  ExamineT  Batten:  Does  the  file  indicate 
that  objections  were  filed*? 

Mr.  Ryan:  It  indicates  to  the  extent  that  there 
is  an  order  dismissing  protest  of  the  conduct  of  elec- 
tion, but  the  objections  are  not  in  the  file.  They 
must  have  been  removed  for  some  reason  or  another. 
The  file  doesn't  indicate  what  happened,  whether 
they  were  sent  to  Washington  or  what.  The  other 
fih^  is  quite  complete  on  the  second  election. 

Trial  Examiner  Batten:  I  think  we  probably 
better  have  [1209]  marked  what  you  have  there 
so  that  matter  will  be  cleared  up. 

Mr.  Ryan :  In  connection  with  the  first  case,  the 
petition  was  the  only  thing  I  could  find,  the  original 
petition  which  I  brought. 

Mr.  Cannon:     It  is  the  petition  for  what? 

Mr.  Ryan:  It  is  the  petition  for  investigation 
and  certification  of  representatives  pursuant  to  Sec- 
tion 9  (C)  of  the  National  Labor  Relations  Act, 
before  the  first  election,  filed  by  the  C.  E.  A. 

Mr.  Cannon:  Do  you  have  the  Order  dismissing 
protest  of  the  conduct  of  election  October  17,  1941? 

Trial  Examiner  Batten:  Let's  see,  67-A  will  be 
the  petition  and  the  order  dismissing  protest  of  the 
conduct  of  election  will  be  67-B.  The  petition  will 
be  67-A  and  the  order  67-B. 

Mr.  Cannon:  How  do  we  get  into  those  objec- 
tions? Could  that  be  done  by  reference  and  then 
it  could  be  supplied  by  record  from  Washington  or 
wherever  they  are. 
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Trial  Examiner  Batten:  if  they  are  not  in  the 
file  here,  I  don't  know.  How  about  the  consent 
election  agreement? 

Mr.  Ryan:  That  is  already  in  there.  If  we  find 
them  before  the  end  of  the  hearing,  we  will  put 
them  in  evidence. 

Trial  Examiner  Batten:  I  wish  you  would  con- 
tinue to  look  for  the  objections  because  it  is  really 
what  we  should  have,  and  if  we  don't  find  thera 
here  I  wish  you  would  make  [1210]  some  search  for 
them  in  the  Washington  file. 

Mr.  Ryan:  Miss  Reporter,  reserving  67-A  for 
the  petition,  will  you  please  mark  this  document  I 
hand  you  as  67-B  for  identification. 

(The  documents  referred  to  were  marked  as 
Board's  Exhibits  67-A  and  67-B;  Board's  Ex- 
hibit 67-A  being  reserved,  and  Board's  Exhibit 
67-B  for  identification.) 

Mr.  Cannon:  Board's  Exhibit  67-A  will  be  the 
petition  for  election? 

Mr.  Ryan:     Yes. 

Mr.  Cannon:  Board's  Exhibit  67-B  is  the  order 
dismissing  protest  of  the  conduct  of  election? 

Mr.  Ryan:  Yes.  It  is  signed  by  William  R. 
Walsh  and  is  dated  October  17,  1941. 

Miss  Reporter,  will  you  please  mark  this  docu- 
ment as  Board's  Exhibit  68- A  for  identification? 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  68- A,  for  identification.) 
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Trial  Examiner  Batten:  What  is  the  number  of 
the  second  case? 

Mr.  Ryan:  The  second  case  is  No.  21-R-1804, 
but  the  Board  gives  it  a  different  number.  The 
formal  papers,  some  of  them  are  marked  with  the 
Board's  number  4601. 

Mr.  Cannon:     That  is  4601? 

Mr.  Ryan:  That  is  the  Board's  number  in  Wash- 
ington. 

Miss  Reporter,  will  you  please  mark  these  docu- 
ments as  [1211]  Board's  Exhibits  next  in  order? 

(The  documents  referred  to  were  marked 
as  Board's  Exhibits  Nos.  68-B  through  68-P, 
inclusive,  for  identification.) 

Mr.  Ryan:  I  have  had  marked  as  Board's  Ex- 
hibit 68-A  for  identification  the  petition  for  in- 
vestigation and  certification  of  representatives  pur- 
suant to  Section  9  (C)  of  the  National  Labor  Re- 
lations Act  filed  in  Case  No.  21-R-1804  on  Septem- 
ber 21,  1942. 

Mr.  Cannon:  Just  a  minute,  I  don't  know  how 
I  am  going  to  keep  track  of  them.  That  is  File  No. 
921942? 

Mr.  Ryan:     That's  right. 

Mr.  Cannon :     AVhat  exhibit  is  that  ? 

Trial  Examiner  Batten:     68-A. 

Mr.  Ryan:  As  Board's  Exhibit  68-B,  I  have  had 
marked  what  purports  to  be  a  copy  of  a  telegram 
to  Cannon  Manufacturing  Corporation  and  Cannon 
Electric  Development  Company  from  the  United 
Elecrical,  Radio  and  Machine  Workers,  Local  1421, 
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C.I.O.,   dated  September  21,  1942,  notifying  them 
that  the  union  has  filed  a  petition. 

Mr.  Cannon:  That's  right.  That  is  the  one 
starting  out  with  "We  again  serve  notice  that  we 
represent  a  majority  of  your  employees — " 

Mr.  Ryan:  Yes.  As  Board's  Exhibit  68-C  we 
have  a  letter  addressed  to  the  National  Labor  Re- 
lations Board,  [1212]  T\venty-First  Region,  atten- 
tion of  Mr.  George  A.  Yager,  field  examiner,  dated 
September  26,  1942,  from  H.  F.  Brady,  operations 
manager,  on  the  letterhead  of  Camion  Manufactur- 
ing Corporation,  and  it  starts  out  with  ''In  reply 
to  your  letter  of  September  22,  we  submit  the  fol- 
lowing:" 

Board's  Exhibit  68-D  is  the  notice  of  hearing 
w^hich  w^as  issued  by  the  Acting  Regional  Director 
on  the  18th  day  of  November,  1942,  in  this  case  No. 
21-R-1814. 

Board's  Exhibit  68-E  is  the  decision  and  direc- 
tion of  election  by  the  Board  issued  in  this  matter 
and  the  Board's  number  for  that  case  is  Case  No. 
R-4601.  The  decision  w^as  issued  on  the  31st  day 
of  December,  1942. 

Mr.  Cannon:  Pardon  me  just  a  minute,  I  just 
w^ant  to  keep  these  together,  if  I  can. 

Mr.  Ryan:  Board's  Exhibit  68-F  is  a  document 
entitled  "Motion  to  Amend  Title  of  Petitioner  in 
Case  No.  R-4601"  filed  January  11,  1943. 

Board's  Exhibit  68-G  is  a  document  entitled,  "Af- 
fidavit in  Opposition  of  Motion  to  Amend  Title  of 
Petitioner,  United  Electrical,  Radio  and  Machine 
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Workers  of  America,  T^ocal  1421,  C.T.O.,  ''signed  by 
Bill  Attaway  on  behalf  of  the  Cannon  Employees' 
Association  on  January  12,  1943. 

Mr.  Ryan:     January  12,  1943. 

Board's  Exhibit  68-H  is  a  document  entitled 
"Amendment  to  Decision  and  Direction  of  Elec- 
tion issued  by  the  Board  at  [1213]  Washington, 
D.  C,.  on  the  16th  day  of  January,  1943. 

Board's  Exhibit  68-1  is  a  document  entitled  "Pe- 
tition to  Review  Action  of  the  Regional  Director 
for  the  Twenty-First  Region"  and  is  filed  by  the 
Cannon  Employees'  Association  in  this  matter  on 
January  20,  1943,  with  the  Board.  It  has  to  do 
with  the  setting  up  of  the  election,  I  believe. 

Mr.  Cannon:  May  I  have  just  a  moment  to  look 
at  that? 

Mr.  Ryan:     Yes. 

Mr.  Cannon:     Petition  for  what? 

Mr.  Ryan:  That  is  the  petition  to  review  action 
of  the  Regional  Director  for  the  Twenty-First 
Region. 

Mr.  Cannon:     Thank  you. 

Mr.  Ryan :  And  it  is  Exhibit  68-1  for  identifica- 
tion, and  it  apparently  was  received  by  the  Board 
on  January  20,  1943. 

Board's  Exhibit  68- J  for  identification  is  a  docu- 
ment entitled  "Answer  to  Petition  to  Review  of 
the  Regional  Director  for  the  Twenty-First  Region, 
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which  document  was  filed  by  the  C.I.O.  in  this 
case  and  was  received  by  this  office  on  January  22, 
1943. 

J3oard's  Exhibit  68-K  for  identification  is  a 
document  entitled  "Certification  of  Counting  and 
Tabulating  of  Ballots  dated  January  25,  1943." 

Mr.  Cannon:  May  I  have  that  just  a  moment, 
Mr.  Ryan? 

Mr.  Ryan:     Yes.  [1214] 

Mr.  Cannon :  Certification  of  counting  and  tabu- 
lation of  ballots,  dated  January  25,  1943.  Thank 
you. 

Mr.  Ryan:  Board's  Exhibit  68-L  for  identifica- 
tion is  a  document  entitled  "Report  on  Ordered 
Election  in  this  Matter,"  and  is  dated  at  Los  An- 
geles, this  25th  day  of  January,  1943,  and  signed 
by  E.  J.  Eagen,  Regional  Director  of  the  National 
Labor  Relations  Board,  by  George  A.  Yages,  field 
examiner. 

Board's  Exhibit  68-M  is  a  docimient  entitled  ''Ob- 
jections to  Conduct  of  Election"  filed  by  the  Can- 
non Electric  Local  1013,  that  is  the  United  Elec- 
trical Radio  and  Machine  Workers  of  America, 
C.I.O.,  and  was  received  on  February  2,  1943. 

Board's  Exhibit  68-N  for  identification  is  a  doc- 
ument entitled  "Report  on  Objections  to  Conduct 
of  Election"  from  E.  J.  Eagen,  Director,  National 
Labor  Relations  Board,  Twenty-First  Region,  dated 
March  18,  1943. 
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Ml'.  Cannon:  T.et  mo  get  that  a,gain — report  on 
what? 

Mr.  Ryan:     On  objections  to  conduct  of  election. 

Board's  Exhibit  68-0  for  identification  is  a  docu- 
ment entitled  '^ Supplemental  Report  on  Objections 
to  Conduct  of  Election,"  signed  by  E.  J.  Eagen, 
Regional  Director,  National  Labor  Relations  Board, 
'J'wc^nty-First  Region,  dated  April  6,  1943. 

Board's  Exhibit  68-P  for  identification  is  a  doc- 
ument entitled  "Supplemental  Decision  and  Cer- 
tification of  Representatives,"  issued  by  the  Board 
in  Washington,  D.  C.  this  4th  [1215]  day  of  April, 
1943. 

Mr.  Ryan:  I  will  ask  counsel  to  stipulate  that 
the  papers  I  have  marked  are  formal  papers  in  con- 
nection with  the  Case  No.  R-4601,  which  is  the 
Board  number  case,  the  Regional  number  was 
R-1804,  which  refers  to  the  same  case. 

Mr.  Cannon:  I  have  no  objection.  I  was  only 
wondering  if  it  were  part  of  the  same  proceeding. 
So  as  to  keep  everything  in  order,  I  will  w^ant  to 
offer  as  my  response  certain  additional  papers  bear- 
ing on  that  matter. 

Trial  Examiner  Batten:  I  would  say  that  you 
may  do  so  as  soon  as  you  dispose  of  these. 

Mr.  Cannon:  Maybe  I  can  do  it  better  after 
recess.  I  will  assemble  them  together. 

Trial  Examiner  Batten:  Board's  Exhibits  68-A 
through  [1216]  Board's  Exhibits  68-P  will  be  re- 
ceived in  evidence,  being  the  formal  papers  in  Case 
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No.  R-4601.  Board's  Exhibit  ()7-B  will  be  received, 
and  how  about  68-A? 

Mr.  Ryan:     As  I  stated,  the  copies  of  that  are 
being  typed  now  and  are  in  the  pool. 

(Thereupon,  the  documents  heretofore 
marked  as  Board's  Exhibits  Nos.  67-B  and 
68-A  through  68-P,  for  identification,  were  re- 
ceived in  evidence.) 

*  *  *  * 

FRANK  G.  HOBART, 
a  witness  called  by  and  on  behalf  of  the  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.     (By  Mr.  Cannon)  :    Mr.  Hobart,  you  are  em- 
ployed by  whom? 

A.     Cannon  Electric  Development  Company. 

Q.     And  what  is  your  job  down  there? 

A.     Director  of  employee  relations. 

Q.    And  do  you  also  handle  the  pul^lication  of 
the  Cannoneer? 

A.     Yes,  I  handle  all  publications. 

Q.     And  what  is  the  Cannoneer? 

A.     The  Cannoneer  is  the  general  term  that  is 
applied  to  the  internal  house  magazine. 

Q.     Published  how  often? 

A.     Published  monthly. 

Q.     And  do  you  know  when  it  began,  approxi- 
mately? A.     Approximately  January,  1941. 

Q.     Now,  have  you  been  the  editor  in  chief  or  in 
charge  of  that  publication  since  it  began? 

A.     Yes. 
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Q.     Up  to  the  present  time?  A.     Yes. 

Q.  Do  you  know  a  youn^  lady  by  the  name  of 
Elsie  Monjar?  A.    Yes. 

Q.     Elsie  Monjar?  A.     Elsie  Monjar,  yes. 

Q.  Was  she  formerly  a  contributor  or  on  the 
staff  of  contributors  of  the  Cannoneer? 

A.     Yes. 

Q.  She  has  tesified,  Mr.  Hobart,  in  this  case  con- 
cerning conversation  had  with  you  sometime  in 
1941,  concerning-  her  being  removed  from  the  staff 
of  contributors  to  the  Cannoneer.  Will  you  please 
state  whether  or  not  you  remember  having  such 
a  conversation  with  her?  A.     Yes,  I  do. 

Q.     Now,  tell  us  first  about  when  it  occurred? 

A.     Well,  it  was  in  the  latter  part  of  1941. 

Q.     All  right.  Where?  A.     In  my  office. 

Q.    At  the  Cannon  plant?  A.    Yes. 

Q.  And  who  was  present  besides  yourself  and 
Miss  Monjar?  [1222]  A.     No  one. 

Q.  Just  state  what  the  conversation  was  as  near 
as  you  can  recall. 

A.  In  general?  It  is  a  little  bit,  sometime  ago, 
but  my  recollection  of  it  is  this:  I  told  hei'  that  I 
didn't  like  to  have  any  reporters  working  for  other 
publications  which  were  circulated  in  the  plant,  for 
the  reason  that  when  they  would  have  any  articles 
that  they  might  pick  up  or  any  features  they  might 
get  ahold  of  for  publication,  they  would  have  to 
decide  whether  they  would  like  to  give  it  to  the 
Cannoneer  or  possibly  some  other  publication,  and 
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I  had  no  other  reporters  connected  with  any  other 

papers  ? 

Q.     Did  you  so  tell  her? 

A.     Yes,  I  did  so  tell  her. 

Q.  At  that  time  did  you  know  that  she  was  a 
writer  or  one  of  the  correspondents  for  this  U.E. 
Magazine?  A.     That's  right. 

Q.  Well,  now,  did  you  make  any  statement  to 
her  that  she  would  either  have  to  resign  from  the 
Cannoneer  staff  or  resign  from  the  U.E.  staff? 

A.  Well,  I  think  I  put  it  this  way:  That  I  didn't 
like  to  keep  her  on  the  ''Cannoneer"  if  she  felt 
that  she  would  have  to  write  for  the  other  paper 
circulated  about  the  plant. 

Q.  As  a  matter  of  fact,  what  has  been  your 
experience  as  a  newspaper  man  in  the  past?  [1223] 

A.  I  was  started  in  high  school  as  a  newspaper  re- 
porter, and  I  took  a  college  course  with  the  idea 
of  making  that  my  work.  I  later  worked  on  a  num- 
ber of  papers  in  Texas  and  also  Los  Angeles.  I  was 
city  editor  and  news  editor  of  the  Los  Angeles  Rec- 
ord. [1224] 

*  *  *  * 

Q.  (By  Mr.  Cannon) :  In  this  conversation 
that  you  had  with  [1225]  Miss  Monjar,  Mr.  Hobart, 
were  you  following  a  different  or  the  same  custom 
that  was  followed  by  you  in  your  representation  of 
other  papers,  in  asking  that  writers  on  one  staff 
may  not  write  for  competitive  papers? 

A.     That  was  the  same  policy. 

*  *  *  * 

Q.    Was  anything  else  said  about  giving  Miss 
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Monjar  the  choice  of  writing  on  one  or  the  other 

paper? 

A.  I  think  that  covers  the  situation  exactly.  I 
gave  her  the  choice.  The  explanation  was  that  I 
didn't  think  that  she  could  represent  both  papers, 
not  necessarily  because  of  the  fact  it  was  a  C.I.O. 
paper,  but  I  had  no  reporters  that  were  writing 
for  the  C.E.A.  Bulletin.  She  was  the  only  one  of 
all  the  30  or  35  reporters  or  stalf  members  who 
was  writing  for  another  paper. 

Q.  At  my  request,  Mr.  Hobart,  have  you  re- 
viewed the  staff  writers  by  name  on  the  Cannoneer 
about  the  time  you  had  this  conversation  with  Miss 
Monjar?   [1226] 

A.     Yes,  I  have. 

Q.  And  have  you  found  that  among  those  staff 
writers  were  both  C.E.A.  and  C.I.O.  members? 

A.  There  are  members  of  both  unions,  or,  at 
least  people  that  were  affiliated  with  those  unions. 

Q.  As  you  said,  there  w^ere  none  that  you  know 
of  except  Miss  Monjar  who  were  writing  for  any 
other  bulletin  or  for  any  other  publication. 

Trial  Examiner  Batten:  Just  a  minute.  If  you 
are  going  to  take  bulletins,  you  are  covering  more 
territory.  I  don't  consider  the  bulletins  in  the  same 
category. 

Mr.  Cannon:     I  wdll  withdraw  the  question. 

Q.  (By  Mr.  Cannon)  :  Do  you  know  of  anyone 
except  Miss  Monjar  who  was  on  the  staff  of  the 
"Cannoneer,"  w^ho  at  the  same  time  was  writing 
for  any  publication  for  any  other  unions '? 
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A.     I  do  not.  [1227] 


*  *  *  * 


HENRY  HAWKINSON, 
a  witness  called  by  and  on  behalf  of  the  respond- 
ents,  being   first   duly   sworn,   was   examined   and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Cannon)  :  Mr.  Hawkinson,  you  are 
employed  by  the  Cannon  Manufacturing  Corpora- 
tion? A.     I  am. 

Q.     And  in  what  capacity? 

A.     General  superintendent. 

Q.  That  is,  you  liaA^e  charge  of  general  main- 
tenance, of  all  the  organization  in  the  plant  ? 

A.     That  is  correct. 

Q.     And  how  long  have  you  been  so  employed? 

A.     A])out  three  years. 

Q.  And  before  that,  were  you  employed  in  the 
same  place?  A.     Yes,  I  was. 

Q.     In  what  capacity? 

A.     As  a  tool  room  foreman. 

Q.  And  how  long  did  you  work  as  a  tool  room 
foreman  before  you  became  general  superintendent  ? 

A.     I  would  say  close  to  about  3  or  4  years. 

Q.  Now,  did  you  as  a  tool  room  foreman  have 
supervision  of  a  man  named  Ned  Mandella?  [1232] 

A.     I  did. 

Q.     Did  he  work  under  you  for  a  time? 

A.     He  worked  for  me  about  six  months  or  more. 

Q.  And  where  was  he  working?  In  what  par- 
ticular division? 
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A.  H(^  was  working  in  the  tool  crib  as  a  tool  cril) 
attendant. 

Q.  And  did  you  do  anything  towards  having  him 
removed  from  that  department 'i?  A.     I  did. 

Q.    What  did  you  do*? 

A.  I  contacted  the  superintendent  and  told  him 
that  I  could  not  have  Mr.  Mandella  working  there 
any  longer  because  he  was  spending  too  much  time 
doing  other  business  outside  of  his  regular  duties. 

Q.     And  whom  did  you  contact  and  tell  that  to? 

A.     Ray  Cromwell,  who  was  then  superintendent. 

Q.  General  superintendent,  and  he  held  then  the 
same  job  you  now  hold?  A.     That's  right. 

Q.  There  has  been  considerable  testimony  here 
concerning  Mandella 's  soliciting  membership  in 
various  organizations  and  also  soliciting  for  custom- 
ers for  some  deal  he  had  for  a  laundry. 

A.  Yes,  he  had  been  in  the  laundry  business  for 
years,  and  he  was  running  off  raffles  on  rifles. 

Q.  Did  you  come  in  contact  with  him  at  all 
where  any  [1233]  question  was  had  concerning  the 
formation  of  a  union?  A.     No,  I  did  not. 

Q.  Did  you  know  of  anything  to  the  effect  that 
he  was  signing  up  people  to  some  organizations  or 
clubs?  A.     No,  I  didn't. 

Q.  Now,  calling  your  attention  to  this  man  Ar- 
mant,  do  you  know  him? 

A.     Well,  I  remember  him,  yes. 

Q.  Calling  your  attention  particularly  to  the 
time  when  he  returned  to  the  plant  after  having 
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some  kind  of  arbitration  hearing,  did  you  attend 

the  arbitration  hearing  yourself? 

A.     No,  I  did  not. 

Q.     But  you  remember  his  coming  back  to  work  .'' 

A.     Yes,  he  was  reinstated. 

Q.  Were  you  at  that  time  general  superintend- 
ent or  foreman?  A.     General  superintendent. 

Q.  Now,  calling  your  attention  to  the  testimony 
he  gave  to  the  effect  that  he  had  a  conference  with 
you  and  Bob  Cannon  that  day  he  came  back  to 
work,  do  you  remember  having  such  a  conference 
at  that  time? 

A.  No,  I  do  not.  I  do  not  know  when  he  came 
back  to  work. 

Q.  Now,  directing  your  attention  to  the  time 
when  there  w^as  a  strike  or  a  threatened  strike,  and 
the  meeting  in  the  cafeteria,  do  you  remember  hav- 
ing a  conference  with  both  Cannon  and  Armant 
at  that  time?  [1234]  A.        Yes,  I  do. 

Q.     Where  did  that  occur  to  your  recollection? 

A.     As  far  as  I  can  remember,  in  my  office. 

Q.     And  is  that  on  the  factory  floor? 

A.     Yes. 

Q.  Who  else  was  present  besides  yourself,  Ar- 
mant and  Cannon? 

A.  I  think  the  foreman  in  the  department  was 
there. 

Q.     What  is  his  name? 

A.     I  think  it  was  Bill  Yockey. 

Q.  Tell  us  what  the  conversation  was,  will  you? 
•    A.    Well,  to  begin  with  it  was  on  a  Saturday,  I 
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remember  that.  I  was  around  there  to  about  5:00 
o'clock,  and  just  as  I  left  the  factory,  why,  some- 
body told  me  there  was  a  strike  or  walkout,  and  I 
went  back  in  again  and  Mr.  Mandella  and  the  whole 
bunch  of  workers  were  down  in  the  cafeteria,  and 
Mr.  Mandella  was  holding  a  speech  down  there,  and 
I  went  up  there  and  asked  him  what  it  was  all 
about,  and  he  said  he  would  not  work  as  long  as 
Mr.  Armant  was  in  the  plant.  I  tried  to  get  him 
back  to  work  but  couldn't  do  anything  with  him. 
Mr.  Robert  Cannon  was  called  in  and  he  talked  to 
him,  and  he  was  pretty  beligerant.  So,  before  this 
man  went  home 

Q.     What  man?  A.     Armant. 

Trial  Examiner  Batten:  Was  there  another  man 
named  [1235]  Fellows  involved  in  this  thing? 

The  Witness:     Yes,  I  believe  there  was. 

Q.  (By  Mr.  Cannon)  :  First,  before  you  get  up 
to  that,  before  Armant  went  home,  how  many 
people  would  you  approximate  were  in  the  cafe- 
teria ? 

A.  Well,  I  would  say  one  hundred  or  one  hun- 
dred fifty  people. 

Q.  And  this  was  just  after  the  swing  shift  had 
gone  home?  A.     Yes. 

Q.  And  what  shift  was  Armant  working  on  when 
he  came  back  that  day?  A.     Swing  shift. 

Q.  And  when  you  had  your  conversation  with 
Mandella,  before  Bob  Cannon  came  down,  were  you 
on  the  premises  or  where? 
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A.  No,  I  was  just  talking  to  them  there,  for 
the  people  to  go  back  to  work. 

Q.  Did  you  talk  to  the  people  yourself,  trying 
to  get  them  back? 

A.  Yes,  I  don't  remember  what  I  said,  but  I 
thought  they  should  go  back. 

Mr.  Ryan:    I  object  to  what  you  thought. 

Trial  Examiner  Batten:  The  question  is  what 
you  told  them,  not  what  you  thought. 

The  Witness:    Yes. 

Q.  (By  Mr.  Cannon) :  Did  you  hear  any  part 
of  Mandella's  speech  that  day?  [1236] 

A.  I  probably  did,  but  I  can't  remember  exactly 
what  he  said,  except  that  I  remember  that  he  didn't 
want  to  go  back  to  work  before  those  two  men  were 
removed. 

Q.  During  the  same  afternoon,  did  you  and 
Armant  have  a  talk  with  Bob  Cannon? 

A.     Yes,  we  did. 

Q.  That  is  the  particular  conversation  I  am 
after.  Now,  is  that  the  one  that  occurred  in  your 
office?  A.     That's  right. 

Q.     State  what  was  said. 

A.  We  told  him  that  under  the  circumstances 
that  production  was  needed  that  it  would  be  better 
for  him  to  go  home,  and  we  would  be  willing  to 
pay  him  for  the  time  he  lost,  and  at  the  same  time 
we  would  have  an  arbitration  on  it. 

Q.     You  told  him  that? 
'    A.     I  told  him  that. 
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Q.  And  was  anything  said  about  why  you  wanted 
him  to  go  back  home  that  day? 

A.  So  that  the  other  fellows  could  go  back  to 
work. 

Q.  Did  Mr.  Armant  make  any  request  of  you 
that  he,  Armant,  be  allowed  to  make  a  speech  in 
the  cafeteria'?  A.     Not  that  T  remember. 

Q.  In  any  event,  did  you  tell  him  he  could  not 
make  a  speech?  A.     No.  [1237] 

Trial  Examiner  Batten:  The  question  is,  do  you 
recall  him  asking  you  that. 

The  Witness:     No,  I  don't  recall. 

Q.  (By  Mr.  Cannon)  :  Now,  what  was  the  rest 
of  the  conversation,  then,  in  addition  to  what  you 
told  us? 

A.  That  is  about  all.  Armant  went  home  and  the 
people  went  back  to  work  again. 

Trial  Examiner  Batten:  Did  Fellows  go  home 
too? 

The  Witness:  I  think  he  went  home,  too,  as  I 
recall  it. 

Q.  (By  Mr.  Cannon)  :  Now,  were  you  on  the 
day  shift  before  the  swing  shift  came  on? 

A.     That's  right. 

Q.  And  do  you  recall  seeing  a  man  named  Andy 
Bereznak  and  a  man  named  Barnett  around  the 
people  that  morning? 

A.     Well,  I  didn't  see  him  myself. 

Q.     Were  they  on  the  swing  shift  or  day  shift? 

A.     I  really  can't  recall  if  they  worked  on  days 
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or  nights.  I  think  Andy  worked  on  the  swing  shift 

at  that  time. 

Q.  And  in  any  event,  you  don't  have  a  recollec- 
tion of  them  circulating  among  the  employees? 

A.     No. 

Q.  Did  you  hear  any  talk,  while  these  people 
Tvere  moving  around,  about  this  being  a  production 
meeting  in  the  cafeteria?  A.     No. 

Q.  Did  you  have  any  advance  information  at  all, 
Mr.  [1238]  Hawkinson,  about  this  gathering  in  the 
cafeteria  ? 

A.  No,  I  certainly  didn't.  It  surely  struck  me 
like  lightning. 

Q.  I  mil  ask  you  to  state,  Mr.  Hawkinson,  dur- 
ing the  time  that  you  were  foreman  before  you 
began  your  general  superintendent,  did  you  ever 
discriminate  for  or  against  any  union  members 
down  there? 

Mr.  Ryan:  Mr.  Examiner,  I  object  to  that  as 
calling  for  a  self-serving  declaration. 

Trial  Examiner  Batten:  Well,  he  can  say 
whether  he  did  or  didn't.  Of  course,  I  don't  intend 
to  be  bound  by  it.  I  will  take  the  evidence  in  the 
record  and  determine  it  for  myself  whether  there 
has  been  or  not,  but  I  have  no  o))jection  to  the 
witness  answering  the  question. 

The  Witness :  Not  to  my  knowledge.  As  far  as  I 
know,  the  labor  laws 

Q.  (By  Mr.  Cannon)  :  What  I  am  asking  about, 
was  there  any  discrimination?  Did  you  prefer  one 
group  over  any  one  else  in  giving  them  the  work? 
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A.     No.  [1239] 

*  *  *  * 

Cross-Examination 

Q.  (By  Mr.  Ryan) :  Mr.  Hawkinson,  on  the 
day  that  Mr.  Armant  came  back  to  work  that  you 
have  testified  about,  where  did  you  first  learn  that 
some  of  the  employees  were  in  the  cafeteria? 

A.  I  can't  recall.  I  was  ready  to  go  home;  I  was 
right  outside  the  door  ready  to  go  back,  and  some- 
body said  there  was  a  general  walkout. 

Q.    Who  told  you  that? 

A.  One  of  the  employees.  I  don't  remember  who 
it  was. 

Q.     Then,  what  did  you  do? 

A.     I  went  down  to  the  cafeteria? 

Q.    You  did?  A.     Yes.  [1241] 

Q.     And  what  did  you  see  when  you  got  there  ? 

A.  Mr.  Mandella  was  there  talking  to  the  em- 
ployees, and  I  asked  him  what  it  was  about. 

Q.  Did  you  call  him  over  to  see  what  it  was  all 
about  ? 

A.  Yes,  I  called  him  over  and  asked  him  what 
it  was  all  about,  and  he  said  that  this  Armant  was 
disqualified  from  working  in  there,  and  he  wanted 
him  to  be  removed. 

Q.     He  wanted  him  to  be  removed? 

A.     Yes. 

Q.    What  did  you  say  to  him  then? 

A.  I  told  him  then  that  there  was  nothing  I 
could  do  right  then.  I  couldn't  fire  a  man  just  like 
that,  because  the  man  was  reinstated.  So,  that  is 
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when  Mr.  Cannon  was  called  in,  as  I  said  before, 
and  then  finally  he  agreed  of  his  own  free  will  to  go 
home  tliat  night  so  that  everybody  could  go  back 
to  work. 

Q.  Well,  how  many  employees  did  the  company 
have  at  that  time"? 

A.  I  would  say  probal^ly  about  300  on  that  shift, 
probably  less,  probably  al^out  250  on  the  swing 
shift. 

Q.  You  didn't  get  up  and  make  any  speech  to 
the  employees  there,  did  you? 

A.  No,  I  don't  think  I  did.  I  proba))ly  talked  to 
some  of  the  fellows. 

Q.  I  am  interested  in  what  you  know  that  you 
said.  Now,  if  [1242]  you  know  that  you  said  some- 
thing to  the  employees,  say  so,  and  we  will  be  glad 
to  hear  what  you  said. 

A.     I  asked  them  all  to  go  ])ack  to  work. 

Q.  Where  were  you  then  when  you  asked  them 
to  go  back  to  work?  A.     In  the  cafeteria. 

Q.  Did  you  go  up  in  front  of  them  and  address 
the  crowd?  A.     Yes. 

Q.    What  did  you  say? 

A.  T  asked  them  to  go  back  to  work  because 
production  was  needed,  and  they  said  they  weren't 
going  to  go  back  to  work. 

Q.     Who  said  that?  A.     Mr.  Mandella. 

Q.     Did  you  say  anything  more?  A.     No. 

Q.     You  just  walked  out?  A.     Yes. 

--    Q.    Were  the  employees  standing  up  or  sitting 
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down?  A.     They  were  standing  up  at  that  time. 

Q.     Al)out  what  time  of  day  was  that? 

A.     About  5:00  o'clock,  between  5:00  and  5:30. 

Q.  And  what  did  you  do  after  that?  Did  you 
walk  out  of  the  cafeteria? 

A.  Yes,  I  went  up  to  my  office,  and  Mr.  Cannon 
came  down. 

Q.     Which  Mr.  Cannon?   [1243] 

A.    Mr.  Robert  Cannon. 

Q.    And  you  and  he  talked  together? 
.  A.     That 's  right. 

Q.  And  what  did  Mr.  Cannon  say  and  what  did 
you  say? 

A.  We  were  just  talking  about  as  to  how  we 
could  get  the  people  back  to  work.  We  didn't  want 
a  walkout. 

Trial  Examiner  Batten:  Did  Mr.  Cannon  talk 
to  the  employees  or  with  Mr.  Mandella? 

The  Witness:  He  talked  to  Mandella.  He  came 
into  the  cafeteria  and  talked  to  Mandella. 

Q.  (By  Mr.  Ryan)  :  Were  you  present  when  he 
was  talking  to  Mandella? 

A.  I  can't  remember  what  he  said.  I  probably 
was  present  when  he  talked  to  him,  ]3ut  it  was  a 
long  time  ago. 

Q.  Then  you  and  Bob  Cannon  talked  in  your 
office  afterwards?  A.     That's  right. 

Q.  Was  anyone  else  present  besides  you  and 
Mr.  Cannon? 

A.     This  Armant  was  present  there.  • 

Q.    Who  else  was  there? 
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A.  The  foreman,  Mr.  Yockey,  and  he  agreed  to 
go  home,  and  we  would  pay  him  for  the  night's 
work. 

Q.  I  ask  you,  Mr.  Hawkinson,  whether  anyone 
said  that  it  was  a  production  meeting  out  there? 

A.  No,  everybody  was  hollering  that  a  strike 
was  going  on. 

Q.    Who  was  hollering? 

A.  Some  of  the  peo])le  there.  I  can't  remember 
just  who  was  [1244]  there. 

Q.  There  were  considerable  people  working  at 
the  time? 

A.    Just  a  few  people  in  some  departments. 

Q.  Now,  this  Andy  Bereznak  and  George  Bar- 
nett,  you  heard  also  that  they  had  been  going 
through  the  plant  before  that  time? 

A.     No,  I  didn't. 

Q.     When  did  you  first  find  that  out  ? 

A.  When  I  was  going  home  somebody  told  me 
that  there  was  a  walkout. 

Q.  When  did  it  first  come  to  your  attention  that 
George  Barnett  and  Bereznak  had  gone  through  the 
various  departments? 

A.     That  never  came  to  my  attention. 

Q.     Never  did?  A.     No,  sir. 

Q.  When  you  are  on  your  job,  do  you  stay  in 
your  office  most  of  the  time? 

A.     I  was  out  in  the  plant  quite  a  bit. 

Q.    At  that  time  you  were  out  at  the  plant  ? 

A.  Yes,  I  am  always  around  the  plant  quite  a 
bit. 
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Q,  And  still  you  didn't  see  any  employees  leav- 
ing their  jobs  until  som(4iody  told  you  about  it? 

A.     I  was  ready  to  go  home,  and  it  went  fast. 

Q.     You  didn't  see  them  walk  off? 

A.  No,  because  I  was  just  outside  the  door,  and 
somebody  [1245]  hollered  there  was  a  walkout,  and 
by  that  time  the  people  were  walking  to  the  cafe- 
teria. 

Q.    Walking  out  of  the  cafeteria? 

A.     No,  walking  from  the  plant  to  the  cafeteria. 

Q.     Where  were  you  at  that  particular  moment? 

A.  I  was  out  in  the  lobby  ready  to  go  home.  I 
had  my  hat  and  coat  on  ready  to  go  home. 

Q.  As  a  matter  of  fact,  you  didn't  deduct  any 
wages  from  these  employees  for  the  time  they  were 
in  the  cafeteria  that  day,  did  you?  They  got  their 
full  pay  that  day  that  they  went  into  the  cafeteria 
to  listen  to  Mandella? 

A.  I  can't  remember,  because  it  was  only  about 
a  half  hour  when  the  whole  thing  was  over.  I  don't 
think  we  did. 

Q.     You  say,  ''I  don't  think  we  did?" 

A.  I  can't  remember  whether  we  did.  I  don't 
think  so. 

Q.    You  don't  think  you  deducted  any  wages? 

Mr.  Cannon:  I  will  stipulate  that  we  did  not 
make  any  deductions. 

Mr.  Ryan:    I  will  accept  the  stipulation. 

Q.  (By  Mr.  Ryan) :  Did  you  go  down  to  talk 
to  Armant  when  he  was  working  on  his  job? 

A.     That's  right. 
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Q.     Did  you  go  down  and  talk  to  him? 

A.     I   did. 

Q.  When  was  it  that  you  went  and  talked  to  him 
w'ith  respect  [1246]  to  this  conversation  that  you 
had  with  Mandella  in  the  cafeteria? 

A.  After  I  came  back  from  the  cafeteria,  after 
I  found  out  what  it  was  all  about. 

Q.     Then,  you  talked  to  him?  A.     Yes. 

Q.     He  w^as  working  on  the  job?  A.     Yes. 

Q.  There  were  other  employees  working  in  that 
department,  too? 

A.  There  were  a  few,  not  very  many  of  them, 
just  a  few. 

Q.     What  did  you  say  to  Armant  at  that  time? 

A.  Well,  I  can't  remember  exactly  what  I  said, 
])ut  I  said  as  far  as  I  w^as  concerned  I  didn't  have 
anything  against  him.  I  couldn't  tell  him  to  go 
home,  but  I  said  in  the  interest  of  war  production, 
it  would  be  better  for  him  to  go  home,  and  we 
would  pay  him  for  the  night's  wages,  and  he  finally 
decided  to  do  so  on  his  own  accord. 

Q.  By  the  way,  w^hat  did  Mandella  say  to  you 
in  the  cafeteria  about  why  he  w^ouldn't  work  and 
why  these  other  employees  weren't  going  to  come 
back  to  work?  What  did  he  say  to  you  in  that 
connection,  if  anything? 

A.  All  he  said  was  that  as  long  as  the  other  fellows 
were  there,  they  weren't  going  back  to  work. 

Q.     What  did  he  mean? 

A.     I  think  Fellows  and  Armant,  but  I  think  Fel- 
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lows  worked  on   [1247]  days.  1  am  not  certain  on 

that. 

Q.     Did  you  say  anythin^t;-  in  rejjly  to  that? 

A.     I  probably  did. 

Q.     What? 

A.  Well,  I  tried  to  talk  the  men  into  going  back 
to  work. 

Q.     What  did  you  say  ? 

A.     I  said,  what  is  the  difference? 

Q.     And  what  did  Mandella  say? 

A.     He  said  it  made  a  lot  of  difference. 

Q.     Did  he  explain? 

A.  I  can't  remember  just  what  he  said.  It  was 
(juite  a  long  time  ago,  and  it  would  be  pretty  hard 
to  remember  just  what  the  actual  conversation  was. 

Q.  Well  now,  going  back  to  the  conversation  with 
Armant  there,  while  he  was  working  in  his  depart- 
ment, will  you  tell  us  what  the  conversation  was. 

A.  Well,  as  far  as  I  can  remember,  I  went  over 
to  Armant  and  told  him  that  I  had  nothing  against 
him  at  all,  or  something  like  that,  and  I  told  him 
that,  however,  that  the  people  were  going  on  strike 
and  that  production  was  very  vital  and  so  forth, 
and  I  thought  it  would  be  a  good  gesture  on  his  part 
if  he  would  go  back  home.  Of  course,  at  first  he  was 
a  little  belligerant  about  it,  and  we  had  quite  a  talk. 

Trial  Examiner  Batten :  You  said, ' '  We  had  quite 
a  talk?" 

The  Witness:    Him  and  I.  [1248] 

Q.     (By  Mr.  Ryan) :    What  did  you  say? 

A.  As  far  as  I  was  concerned,  he  was  all  right, 
but  as  far  as  the  union  was  concerned  they  were  on 
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strike,  and  it  was  necessary  to  have  the  production 

going. 

Q.     Did  you  say  that  to  him?  A.     Yes. 

Q.     What  did  he  say? 

A.  Well,  he  felt  that  he  hadn't  done  anything, 
and  that  he  was  entitled  to  work. 

Q.  Well,  he  hadn't  done  anything  as  far  as  you 
were  concerned?  A.     No. 

Q.     Is  there  anything  else  that  you  recall  ? 

A.     No,  it  is  quite  sometime  ago. 

Q.  Did  you  take  him  back  to  Bob  Cannon's  of- 
fice? 

A.  No,  he  came  to  my  office.  He  was  working  close 
to  my  office. 

Q.     So  you  asked  him  to  come  into  your  office? 

A.     That's  right. 

Q.  And  then  after  he  got  into  your  office,  did 
Mr.  Bob  Cannon  come  in? 

A.     Bob  Cannon  was  in  there  then. 

Q.  What  was  he  doing  in  your  office  at  that 
time  ? 

A.  He  was  already  in  the  cafeteria  and  came 
back. 

Q.  You  were  talking  to  him  first  then  before  you 
talked  to  Armant?  [1249] 

A.  I  probal^ly  did.  I  think,  I  talked  to  Armant 
a  couple  of  times. 

Q.  What  took  place  when  you  and  Bob  Cannon 
and  this  Armant  got  together  in  your  office?  What 
was  the  conversation? 

A.  Just  that  we  would  like  to  have  the  employees 
back  to  work  because  production  was  vital  and  was 
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needed,  and  he  said,  "O.K."  and  finally  went  home. 

Q.  You  also  told  him  that  you  would  give  him 
a  J 1  earing  *? 

A.  Well,  we  had  nothing  to  do  with  that.  There 
was  an  arbitration  coming  uj).  That  came  under  the 
jjersonnel  department,  and  I  wasn't  acquainted  with 
that. 

Trial  Examiner  Batten :  I  thought  you  said  some- 
thing about  the  arbitration. 

The  Witness :  Well,  that  most  likely  there  would 
be  one. 

Trial  Examiner  Batten:  Well,  you  told  him  that 
there  would  be  an  arbitration. 

The  Witness:    Yes,  that's  right. 

Q.  (By  Mr.  Ryan)  :  What  did  you  have  in  mind 
when  you  said  there  might  likely  be  an  arbitration? 

A.  Well,  I  had  in  mind  that  there  would  be  an 
ar])itration. 

Q.  So  far  as  you  know,  at  that  time  you  knew 
from  your  being  in  your  position  in  the  plant  that 
Armant,  that  there  was  nothing  wrong  with  Ar- 
mant? 

A.  No,  there  was  nothing  wrong  with  Armant. 
As  far  as  I  was  concerned  he  was  O.K.  [1250] 

Q.  You  couldn't  point  out  anything  as  far  as  his 
work  was  concerned? 

A.    No,  I  didn't  have  anything  against  Armant. 

Q.  I  believe  you  testified  that  Ned  Mandella  was 
transferred  from  the  tool  crib  over  to  the — 

A.     Assembly,  yes. 

Q.     To  the  assembly,  is  that  right? 

Q.     Do  you  know  about  when  he  was  transferred? 
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A.     Xo,  sir,  I  can't  remenilxT  that.  It  must  have 
l)een  around  1939  or  1940. 
*  *  *  *  [1251] 

Mr.  Cannon:  In  connection  with  this  Case  No. 
21-R-1354,  I  desire  to  offer  as  Respondent's  Exhibit 
12— 

Trial  Examiner  Batten:  Are  there  several  docu- 
ments in  that  connection? 

Mr.  Cannon:    Yes. 

(Thereupon,  the  documents  referred  to  were 
marked  Respondent's  Exhibits  Nos.  12- A  and 
12-B,  for  identification.) 

Mr.  Cannon:  12-A  is  the  notice  of  election,  em- 
ployees of  Cannon  Electric  Development  Company 
and  Cannon  Manufacturing  Corporation,  the  elec- 
tion to  be  held  September  9,  1941  and  the  appending 
dociunents.  I  have  already  exhibited  them  to  Mr. 
Ryan. 

Respondent's  Exhibit  12-B  is  copy  of  Certificate 
of  Results  of  Consent  Election,  touching  upon  the 
election  held  September  9,  1941.  [1259] 

Trial  Examiner  Batten :     What  date  is  that  ? 

Mr.  Cannon:  That  is  dated  September  10,  1941, 
and  I  will  state  for  the  record  and  for  the  benefit 
of  all  of  us  that  following  this  last  document  I  men- 
tioned which  has  been  marked  as  Respondent's  Ex- 
hibit 12-B,  came  thc^  order  dismissing  the  protest 
of  the  conduct  of  election  which  was  offered  by  the 
Board  as  Board's  Exhibit  67-B,  and  I  would  like  to 
waive  the  offer  of  duplicates  unless  you  require 
them. 
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'I'rial  Examiner  Batten:  No,  I  have  waived  the 
duplicates  on  the  others. 

Mr.  Ryan:    You  are  on  Exhibit  12-B  now? 

Mr.  Cannon:    Exhibit  12-A  and  12-B,  yes. 

Trial  Examiner  Batten:  Any  objections  to  the 
exhibit,  Mi*.  Ryan  ? 

Mr.  Ryan:     I  have  no  objection. 

Trial  Examiner  Batten:  Respondent's  Exhibits 
12-A  and  12-B  will  be  received. 

(Thereupon,  the  documents  heretofore  marked 
Respondent's  Exhibits  Nos.  12-A  and  12-B,  for 
identification,  were  received  in  evidence.) 

[Printer's  Note]:  Respondent's  Exhibit  No. 
12-B  is  set  out  in  full  at  page  709  of  the  printed 
Record. 
*  *  *  *  [1260] 

ROBERT  J.  CANNON, 

a  witness  called  by  and  on  behalf  of  the  respondents, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Cannon) :  Your  name  is  Robert  J. 
Cannon?  A.     That's  right. 

Q.  And  you  a]'e  the  vice-president,  are  you,  of 
the  Cannon  Manufacturing  Corporation? 

A.     That's  right. 

Q.  You  have  been  such  for  several  years,  have 
you  not?  A.    Yes. 

Q.  And  what  other,  if  any,  titles  do  you  hold  there 
in  the  plant?  A.     General  manager. 

Q.  And  are  you  in  charge  of  all  affairs  in  the 
absence  of  James  H.  Cannon,  your  father? 
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A.     Yes. 

Q.     And  liave  lieon  so  for  several  years? 
A.     Yes. 

*  *  *  *  [1292] 
Q.     (By  Mr.  Cannon)  :    During  the  whole  of  this 

period  that  you  had  been  there  as  general  manager — 
by  the  way,  how  long  have  you  been  general  manager  ? 

A.  I  got  the  title  of  general  manager  in  April 
or  May  of  1942. 

Q.  And  you  have  acted  as  such  up  to  the  present 
time?  A.    Yes,  continually. 

*  *  *  *  [1298] 
Q.     Now,  I  want  to  call  your  specific  attention  to 

some  testimony  given  by  Mr.  Armant  concerning 
some  activities  of  yours  during  the  time  this  so- 
called  strike  was  in  progress.  Do  you  recall  the 
occasion  when  you  talked  to  Armant  on  the  date 
when  the  people  lined  up  in  the  cafeteria  ? 

A.    Yes. 

Q.  Tell  me  the  circiunstances  of  that,  Mr.  Can- 
non. 

A.  I  had  already  gone  home,  and  I  got  a  phone 
call.  I  don't  remember  who  the  individual  was  who 
phoned,  but  he  said  that  a  group  walked  out  of  the 
plant,  and  I  better  get  right  back  there.  So,  I  drove 
there  as  fast  as  I  could  and  went  out  in  the  cafeteria, 
and  I  was  met  on  the  floor  about  half  way  to  the 
cafeteria  by  Mr.  Hawkinson,  superintendent  at  the 
time,  and  we  walked  out  to  the  cafeteria  together. 
There  were  roughly  100  or  150  people  standing 
around  there. 

Souk;  were  sitting  on  tal)les,  some  were  sitting  on 
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the  backs  of  chairs,  and  people  in  tlie  back  were 
standing  on  chairs.  [1325]  There  was  a  general  mob 
of  people  and  with  them  Mandella  in  the  middle. 
When  I  arrived,  he  was  making  some  sort  of  a 
si)eech  and  waving  his  arms  around,  and  as  soon  as 
1  walked  in  he  indicated  to  me  in  a  very  loud  voice 
that  they  were  out  on  strike  and  would  not  go  back 
to  work  as  long  as  Mr.  Armant  was  in  the  plant. 

On  the  way  down  Mr.  Hawkinson  told  me  the  gist 
of  the  thing  and  had  advised  me  that  Mr.  Armant 
was  still  on  his  machine.  So,  I  told  Mr.  Mandella 
that  we  didn't  like  being  muscled  around  by  their 
gestures  of  walkouts  and  things.  But  yet,  he  did 
have  his  crowd  worked  up  to  such  a  pitch  that  for 
the  sake  of  allowing  them  to  cool  off,  we  did  consent 
to  arbitrating  the  case,  but  that  we  would  not  agree 
then  and  there  to  removing  Mr.  Armant  as  an  em- 
ployee. 

So,  after  a  few  minutes  they  agreed  that  that 
would  be  all  right,  if  we  would  get  him  out  of  the 
plant  that  evening.  So  I  agreed  to  that,  and  they 
went  back  to  work. 

I  then  went  to  the  superintendent's  office  and 
called  Mr.  Armant  and  told  him  about  it.  He  objected 
to  it  and  wanted  to  make  a  speech  explaining  his 
side  of  the  case,  and  in  explaining  it  he  waved  his 
arms  around  a  little  bit,  and  the  superintendent's 
office  has  an  open  window,  so  I  told  him  to  come  to 
m}^  office  upstairs. 

I  then  explained  to  him  that  w^e  would  be  willing 
to  pay  him  for  his  time  off,  and  we  would  arbitrate 
the  case,  and  [1326]  that  we  would  arbitrate  the 
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thing  with  the  union.  He  refused  and  he  insisted  on 
his  rights  to  talk  to  these  people  and  explain  his 
side  of  the  case.  So  I  asked  him  to  go  again,  and  I 
said  if  he  didn't  agree  to  go,  I  would  have  to  have 
liim  removed.  So  he  agreed  to  go. 
*  *  *  *  [1327] 

Cross-Examination 

Q.  (By  Mr.  Ryan):  Mr.  Cannon,  you  are  now 
general  manager  and  vice-president,  is  that  right,  of 
the   Cannon   Manufacturing  Corporation? 

A.     That's  right. 

Q.     When  did  you  become  general  manager? 

A.     In  April  or  May  of  1942. 

Q.  And  when  did  you  become  vice-president  of 
the  corporation? 

A.  The  title  of  vice-president  was  bestowed  upon 
me  in  1941,  as  I  remember,  which  coincides  with 
the  date  that  the — I  am  not  sure,  whether  it  was 
1939,  the  date  of  the  dissolving  of  the  corporation, 
but  I  think. 

Mr.  Cannon:  I  will  get  you  the  exact  date  from 
the  minute  book,  if  you  want  me  to. 

Q.  (By  Mr.  Ryan) :  Well,  is  the  statement  ap- 
proximately correct? 

Trial  Examiner  Batten:  When  the  corporation 
was  organized,  you  were  vice-president? 

The  Witness :  No,  the  corporation  was  organized 
in  1915. 

Trial  Examiner  Batten :  Then,  you  had  a  change 
in  name? 
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The  Witness:  And  in  19.^39  the  name  was 
changed.  [1330] 

Trial  Examiner  Batten:  And  that  is  when  you 
l)(>eame  vice-president  ? 

The  Witness:  I  am  quite  sure  it  coincides  with 
that.  The  title  of  vice-president  was  not  used  very 
generally  until  1940  when  I  had  occasion  to  write 
letters.  It  being  a  privately  owned  corporation,  the 
corporate  affairs  were  fairly  simple  as  far  as  I  was 
concerned. 

Mr.  Cannon:     That  is  the  approximate  date? 

Q.  (By  Mr.  Ryan) :  Mr.  Cannon,  prior  to  be- 
coming general  manager,  what  was  your  position, 
what  position  did  you  hold  aside  from  the  vice- 
presidency  ? 

A.  Well,  we  had  never  been  awfully  strong  on 
titles,  but  my  Dad  left  me  the  title  before  he  left 
on  a  trip  in  1941.  He  was  president  and  general 
manager,  and  he  called  me  assistant  general  man- 
ager at  that  time. 

Q.     When  was  that,  about?  A.     About  1940. 

Q.  And  you  continued  to  be  assistant  general 
manager  until  you  became  general  manager,  is  that 

right?  A.    Yes.  [1331] 

*  *  *  * 

JAMES  H.  CANNON, 
a  witness  recalled  by  and  on  behalf  of  the  Respond- 
ents, having  been  previously  duly  sworn,  was  exam- 
ined and  testified  further  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Cannon):    Mr.  Cannon,  have  you 
ever  been  able  to  find  the  contract  with  the  In- 
ternational? 
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A.  Oh,  yes,  ])ut  we  haven't  located  the  same 
copy.  I  wouldn't  trust  an  unsigned  one,  because  in 
tliose  instances  they  were  usually  submitted  two  or 
three  times  before  they  were  acceptable,  but  our 
office  copy  disappeared. 

Q.  But  you  have  been  unable  to  locate  it  in  the 
last  few  days?  A.     No. 

Mr.  Cannon:  I  will  state  to  the  Examiner  that 
we  are  trying  to  locate  it,  and  if  we  are  not  able 
to  find  it,  we  will  try  to  get  it  from  the  A.  F.  of  L., 
if  we  can. 

Q.  (By  Mr.  Cannon)  :  Mr.  Cannon,  you  have 
been  here  all  during  this  time  that  your  son  Robert 
was  on  the  stand?  A.     Today,  yes. 

Q.  You  heard  your  son's  testimony  with  respect 
to  the  strike  of  the  C.I.O.  that  was  held  about  Sep- 
tember 2,  1941,  did  you?  A.     Yes. 

Q.  Now,  is  there  anything  in  connection  with 
that  strike  or  [1337]  in  connection  with  the  con- 
ference held  with  the  National  Labor  Relations 
Board  that  you  know  of,  in  addition  to  what  your 
son  has  testified? 

A.  Well,  at  the  Board's  offices,  as  I  recall  it, 
we  assembled  in  the  ante  room  first,  and  there  were 
representatives  of  the  A.  F.  of  L.,  C.I.O.  and  C.E.A., 
and  the  company  there,  and  we  assembled  in  Mr. 
Walsh's  office.  There  was  Robert  and  myself  who 
represented  the  company,  and  it  seems  to  me  that 
you  attended  the  meeting.  Connelly  was  there  for 
the  C.I.O.,  and  the  A.  F.  of  L.,  I  am  not  sure  who 
represented  them,  but  they  weren't  too  enthusiastic 
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about  the   election   proposition   in   any  event,   and 
Washington  had  the  Board  on  the  wire  that  morn- 
ing. 

Q.     Is  that  what  the  men  there  told  you? 

A.  They  told  us  there  at  the  time  that  the  strike 
had  been  occasioned  by  the  discharge  of  five  em- 
ployees, and  I  agreed  to  a  consent  election  and  sug- 
gested that  the  five  employees  be  maintained  on  the 
payroll  until  their  cases  were  settled  by  an  outside 
tribunal.  This  wasn't  satisfactory  to  the  C.I.O.  They 
insisted  that  they  be  put  back  in  the  plant  and 
wanted  to  know  if  they  could  issue  that  order.  Lt. 
Commander  Powell  was  there  as  an  observer  in  the 
Navy,  and  he  said  there  will  be  blood  shed  by  the 
next  shift — they  had  loud  speakers  going  and  that 
morning  they  had  a  fight  there.  There  was  about 
1500 [1338] 

Trial  Examiner  Batten:  Just  a  minute,  are  you 
going  to  tell  us  about  what  happened  at  the  Board  ? 

The  Witness:  It  led  up  to  the  Board's  hearing. 
I  consented  to  take  the  five  back,  with  the  exception 
of  the  one,  the  Navy  would  not  accept,  by  the  name 
of  Frenchy. 

Q.     (By  Mr.  Cannon):     Frenchy  Martin? 

A.     Yes,  but  the  other  four  were  re-instated. 

Q.  And  then  thereafter  did  you  hold  a  hearing 
on  them,  Mr.  Cannon  ? 

A.     I  don't  recall  that  we  did  at  that  time. 

Q.  Now,  then  later  on  you  had  a  hearing,  did  you 
not,  with  respect  to  George  and  Fellows'? 

A.  No,  that  was  on  Armant  and  Fellows,  and  the 
sole  difficulty  there — it  wasn't  merely  an  arbitra- 
tion proposition ;  it  was  an  oversight  in  the  contract 
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that  the  union's  own  lawyer  didn't  know  a])out,  call- 
ing for  the  discharge  of  an  employee  if  recom- 
mended by  the  union,  provided  the  company  man- 
agement concurred  in  the  charges.  Api)arently  those 
two  had  been  discharged  without  investigation  on 
the  management's  part,  but  merely  on  the  repre- 
sentation made  by  the  union. 

So,  we  held  a  hearing,  myself  representing  the 
company,  one  individual  representing  the  C.E.A., 
and  a  neighboring  manufacturer,  and  Lt.  Comman- 
der Powell  was  there  as  an  observer  for  the  Navy. 

Q.     What  occurred?  [1339] 

A.  Armant's  record  appeared  to  be  very  black, 
and  in  my  opinion,  he  had  a  police  record  and 
changed  his  name  without  any  apparent  reason, 
and  he  had  been  a  trouble  maker,  and  I  heard  a  lot 
of  complaints  about  him,  and  quite  a  set  of  com- 
plaints which,  I  think,  are  still  available.  And  the 
chap  Fellows,  the  only  thing  I  had  against  him 
was  he  called  me  an  S.O.B.,  and  he  didn't  like  the 
C.E.A.  So,  I  re-instated  Fellows  and  confirmed  the 
discharge  of  Armant.  [1340] 

Q.  (By  Mr.  Cannon) :  Now,  then,  in  connec- 
tion with  the  second  National  Labor  Relations 
Board  election,  do  you  recall  what  occurred  at  the 
plant  prior  to  that  election,  Mr.  Cannon?  [1341] 

A.     The  second  election? 

Q.     In  the  second  election. 

A.  I  didn't  pay  any  attention  to  that.  That  was 
,iust  a  squabble  between  the  C.E.A.  and  the  C.I.O., 
and  they  fought  it  out  on  its  merits. 

Q.    Now,  did  you  at  any  time  do  anything,  or 
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did  you  at  any  time  suggest  to  any  person  as  to  who 
should  be  the  officers  or  directors  of  the  Camion 
Employees'  Association?  A.    Positively  not. 

Trial  Examiner  Batten:  I  presume,  Mr.  Ryan, 
that  you  want  to  continue  your  objection. 

Mr.  Ryan:     Yes,  I  do. 

Q.  (By  Mr.  Cannon)  :  AVell,  did  you  make  any 
suggestions  to  them  as  to  who  should  be  an  officer 
of  that  Association*? 

A.  Never  did,  and  I  have  expressed  myself  re- 
peatedly that  they  should  establish  their  officers 
democratically  by  honest  balloting. 

Q.  On  all  of  these  elections  that  you  have  been 
speaking  about,  I  mean  these  elections  for  officers 
or  directors  of  the  C.E.A.,  did  you  participate  in 
any  way?  A.     In  no  way  whatsoever. 

Q.  In  connection  with  the  election  of  this  con- 
tact committee  in  the  first  instance — how  long,  by 
the  way,  did  that  contact  committee  operate? 

A.  I  don't  think  it  really  ever  got  functioning. 
They  had  [1342]  the  committee  elected  by  secret 
ballot,  and  then  I  was  informed  that  it  didn't  meet 
the  labor  laws  as  it  was  set  up  in  Washington,  and 
the  C.E.A.  started  to  organize,  I  guess,  under  that 
old  name  of  the  Association. 

Q.  The  Cannon  Employees  Recreation  Associa- 
tion? 

A.  Yes,  sir,  and  the  C.I.O.  came  in  at  that  time. 
We  were  actually  operating  under  the  A.  F.  of  L. 
Machinists  contract,  but  they  were  not  functioning. 

Q.  Did  you  have  anything  to  do  with  the  non- 
functioning A.F.  of  L.  and  their  contract? 
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A.  No,  unless  you  can  say  that  they  all  quit 
paying  dues. 

Trial  Examiner  Batten:  What,  if  anything,  did 
you  do  in  connection  with  this  contract  committee? 
I  mean  after  the  officers  were  elected,  did  you  do 
anything  about  it? 

The  Witness:  Commissioner,  at  that  time  I 
didn't  in  any  way  set  it  up. 

Trial  Examiner  Batten :  Well,  did  you  do  any- 
thing to  disestablish  it  or  to  abolish  it,  or  if  you 
found  out  that  it  wasn't  proper,  what  steps  did  you 
take,  if  any  ?  What  did  you  do,  just  let  it  die  ? 

The  Witness:  It  perished  almost  before  it  got 
really  into  what  you  might  call  a  nebulous  form. 
They  were  all  trying  to  set  up  committees  in  the 
shop,  the  C.E.A.,  the  A.  F.  of  L.,  the  Cannon  Em- 
ployees' Association,  and  they  all  anticipated  bar- 
gaining independently  with  us.  Every  one  [1343] 
wanted  to  bargain.  We  didn't  have  any  union. 

Trial  Examiner  Batten:  In  other  words,  you 
didn't  take  any  steps  to  abolish  it  by  notifying  either 
the  committee  or  the  employees  that  it  was  im- 
proper? It  died  only  a  natural  death? 

The  Witness:  Frankly,  I  don't  know,  but  I  was 
informed  that  it  wouldn't  meet  the  requirements  of 
the  Labor  Act.  [1344] 

(The   documents   heretofore   marked   as   Re- 
spondents' Exhibits   Nos.  20,  through  28,   for 
identification,  were  received  in  evidence.) 
^5  [Printer's  Note] :  Respondent's  Exhibits  Nos. 

26,  27  and  28  are  set  out  in  full  at  pages  710-711 
of  this  printed  Record. 


Gannon  Manufacturing  Corp.,  et  al.         605 

(Testimony  of  James  H.  Cannon.) 

*  *  *  * 

JAMES  H.  CANNON 
a  witness  recalled  by  and  on  hehalf  of  the  Respond- 
ents, having  been  previously  duly  sworn,  was  exam- 
ined and  testified  further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Cannon) :  Mr.  Cannon,  when  you 
were  on  the  stand  last  evening  at  the  conclusion  of 
the  Board  hearing,  as  I  recall,  we  were  discussing 
this  contact  committee  and  whether  or  not  any- 
thing was  done  by  you  to  disestablish  that  contact 
committee.  I  think  the  last  of  it  was  that  you  had 
no  recollection  of  that  matter  as  to  whether  any- 
thing was  done.  Can  you  state  whether  you  have 
refreshed  your  recollection  at  all  in  that  regard*? 

A.  Well,  I  have  no  recollection  of  any  direct 
statement  by  me,  but  the  election  which  superseded 
that  in  any  event  held  the  bargaining  agency  would 
be  established  legally,  and  it  would  wipe  out  the 
contact  committee,  if  it  was  in  existence. 

Trial  Examiner  Batten:  My  question  was  and 
still  is,  did  you  do  anything  to  tell  the  employees 
that  it  was  out  or  that  it  was  illegal? 

The  Witness:  I  can't  recall.  There  were  too 
many  [1363]  things  at  that  time,  and  this  is  not  im- 
pressed on  my  memory. 

Q.  (By  Mr.  Cannon)  :  Do  you  recall  whether 
or  not  any  of  the  members  of  the  old  contact  com- 
mittee later  became  directors  or  officers  of  the  Can- 
non Employees'  Association. 

A.     I  don't  have  any  tie-in  on  that,  but  I  would 
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assiinic  that  tlierc  would  be  a  considerable  number 
on  account  of  the  fact  that  the  contact  committee 
was  elected  by  secret  ballots,  and  they  would  elect 
their  favorite  choice,  and  they  would  elect  several 
of  those. 

Q.  Well,  did  you  make  any  request  of  any  of 
the  employees  that  they  elect  any  particular  person 
on  any  board  or  committee? 

A.  I  certainly  did  not,  and  I  leaned  over  back- 
wards to  avoid  any  indication  that  w^ay.  I  wanted 
absolutely  a  democratic  choice  in  the  employees. 

Q.  Is  that  the  same  situation  with  respect  to  all 
of  these  organizations  that  you  mentioned,  including 
the  contact  committee,  the  Cannon  Emi)loyees  Rec- 
reation Association,  the  Cannon  Employees'  Asso- 
ciation and  the  Cannon  Employees  Association,  In- 
corporated ? 

Mr.  Ryan:  I  object  to  that  as  calling  for  a  self- 
serving  declaration,  there  being  no  foundation  laid 
for  it. 

Trial  Examiner  Batten:     He  may  answer  it. 

The  Witness:  There  was  absolutely  no  indica- 
tion on  my  part  as  to  choice,  because  of  the  fact 
that  I  was  combating  [1364]  complaints  of  internal 
interference  in  the  plant,  and  the  only  way  to 
satisfy  the  employees  is  to  have  them  confident  that 
they  were  making  their  own  selections. 

Q.  (By  Mr.  Cannon) :  Now,  I  asked  Robert 
Cannon  about  the  use  of  the  Cannon  Company  trade- 
mark on  cards  of  the  Cannon  Employees'  Associa- 


Cannon  Manufacturing  Corp.,  et  al.         607 

(Testimony  of  James  H.  Cannon.) 
tion.  Do  you  recall  seeing  those  cards  or  the  Asso- 
ciation bearing  that  emblem'? 

A.  It  was  called  to  my  attention,  and  I  was 
very  much  incensed  about  it,  and  it  was  immediately 
ordered  stopped,  and  the  only  way  we  could  trace 
it  is  that  they  probably  took  it  from  our  mem- 
oranda matter. 

Q.     And  was  that  the  first  time  you  saw  it? 

A.  It  was  the  only  time  it  was  called  to  my  at- 
tention. 

Q.  The  action  you  took  on  it  was  right  soon 
after  it  came  to  your  attention? 

A.     Immediately. 

Q.  Now,  I  would  like  you  to  state  when  it  was, 
as  near  as  you  can  recall,  when  it  was  that  Mr. 
Cromwell  left  the  employ  of  the  company? 

A.  The  date  there  is  not  definitely  fixed  in  my 
mind.  It  was  some  time  in  1942,  as  I  recall  it,  pos- 
sibly along  about — well,  I  can't  hold  it  down  to  the 
month.  We  can  establish  that  in  the  records.  It  was 
about  the  middle  of  the  year. 

Q.     About  May  or  June  of  1942? 

A.  I  thought  it  was  a  little  bit  later  than  that, 
or  maybe  not.  [1365] 

Q.  Did  you,  j^rior  to  his  discharge,  have  any 
conversation  with  him  concerning  any  of  his  union 
or  anti-union  activities? 

A.  I  had  constant  trouble  with  him  from  the 
first  moment  on  that.  He  came  from  Dayton  w^here 
they  had  no  unions,  and  he  was  very  antagonistic 
against  the  union.  He  was  going  constantly  against 
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instructions    and   causing   me    trouble,   because   he 

Avasn't  fair  with  the  men. 

Q.  And  that  is  when  it  was  that  you  terminated 
your  relationship  wdth  him? 

A.  I  didn't  discharge  him  directly.  It  was  my 
intention  to  allow  him  a  little  more  time  after  I  got 
Mr.  Brady,  but  his  conduct  became  so  obnoxious 
that  I  had  to  let  him  go. 

Q.  When  you  say  that  he  was  going  contrary 
to  the  management,  in  some  particulars,  will  you 
indicate  w^hat  you  mean  on  that? 

A.  Well,  the  stock  room  was  the  first  place  we 
had  trouble.  We  set  up  a  new  system,  and  because 
it  came  from  the  outer  office  he  told  the  employees 
to  disregard  it,  and  he  was  very  unfair  on  the  labor 
13  r  obi  ems. 

Q.  And  did  you  have  conversations  with  Mr. 
Cromwell  concerning  the  attitude  he  had  taken  with 
the  organization? 

A.  I  warned  him  time  and  time  again,  but  it 
didn't  do  any  good. 

Q.     What  do  you  mean? 

A.  His  attitude  to  labor  was  antagonistic,  and 
Ave  had  no  right  to  interfere  with  them  in  any  man- 
nei',  and  they  could  belong  to  any  union  they  de- 
sired. [1366] 

Q.  And  has  that  always  been  your  attitude  from 
the  period  of  this  organization  in  1941,  at  least  up 
to  the  present  time? 

A.  I  think  you  will  find  bulletins  which  indi- 
cated that  they  could  belong  to  any  unions.  [1367] 
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*  *  •?(•  * 

Mr.  Cannon:  At  this  time,  just  so  the  record 
will  be  clear,  I  want  to  file  the  amendment  to  an- 
swer, the  original,  and  then  I  want  to  serve  Mr. 
Ryan  a  copy  of  it.  May  I  serve  you  one,  also,  for 
the  A.  F.  of  L.  and  Ql.0.1 

Mr.  Ryan:     Yes. 

Trial  Examiner  Batten:  That  may  be  marked 
and  received  as  Board's  Exhibit  1-Z. 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  1-Z,  and  was  received  in 
evidence.)   [1369] 


*  *  *  * 


Cross-Examination 

Trial  Examiner  Batten:  I  have  a  question  of 
Mr.  Cannon.  Do  I  understand  that  the  C.E.A.  was 
recently  disestablished,  or  recently  went  out  of  busi- 
ness? 

The  Witness :  I  heard  that  they  disincorporated, 
and  I  was  dumbfounded,  because  when  they  disin- 
corporated they  were  no  longer  existent,  and  it  left 
us  without  any  bargaining  agreement. 

Trial  Examiner  Batten:  You  mean  the  contract 
that  you  had  with  the  C.E.A.  ? 

The  Witness:     Yes,  they  were  incorporated. 

Trial  Examiner  Batten:  And  it  was  understood 
that  that  corporation  was  dissolved? 

The  Witness:  I  heard  from  some  source  that  it 
was  dissolved.  I  have  seen  nothing  official. 

Trial  Examiner  Batten:     After  you  received  that 
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information,  have  yon  or  anyone  representing  the 
company   taken    any    [1872]    action   notifying   the 
employees  that  it  was  no  longer  in  existence,  that 
the  contract  is  no  longer  is  existence? 

The  Witness:  No,  the  employees,  as  I  would  un- 
derstand it,  are  members  of  the  corporation,  and  if 
they  dissolved  they  w^ould  know. 

Trial  Examiner  Batten:  The  question  is,  the 
company  didn't  take  any  steps  to  notify  them 
about  it. 

The  Witness:     No,  that  I  know  of. 

Trial  Examiner  Batten :  Did  the  C.E.A.  officially 
notify  you  that  it  had  been  dissolved  and  that  the 
contract  was  therefore  void? 

The  Witness:  I  don't  recall  receiving  any  of- 
ficial notice,  but  I  w^as  told  that  it  was  dissolved. 

Mr.  Cannon:  Well,  the  documents  I  offered  in 
evidence  this  morning,  Exhibits  30  and  29,  which 
you  rejected,  have  reference  to  it. 

Trial  Examiner  Batten:  Yes,  I  know  I  rejected 
both  of  those.  The  point  is,  I  am  not  concerned  with 
what  happened  afterward.  I  am  concerned  with 
whether  or  not  it  was  dissolved.  Mr.  Ryan,  I  think 
you  better  have  some  representative  of  the  C.E.A. 
Is  Mr.  Grady  here  ? 

Mr.  Grady:     Yes. 

Trial  Examiner  Batten:  Are  you  in  the  position 
to  give  us  that  information? 

Mr.  Grady:  Mr.  Gibson  was  the  one  that  handled 
that  the  [1373]  most.  However,  I  can  give  you  a 
little  information  on  it,  or  attempt  to. 
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Trial  Examiner  Batten:  Well,  we  will  see  later. 
I  think  we  should  have  something  here  which  would 
indicate  what  the  present  status  of  the  C.E.A.  is. 

Mr.  Grady:     The  present  status? 

Trial  Examiner  Batten:  Tf  you  want  to  testify 
on  it,  you  w^ill  have  to  come  up  here  and  be  sworn. 

Mr.  Cannon:  Mr.  Cannon,  did  you  have  any- 
thing* to  do  with  the  dissolution  of  the  C.E.A.,  if  it 
was  dissolved? 

The  Witness:     I  certainly  did  not. 

Mr.  Cannon:  After  you  had  been  advised  that 
the  C.E.A.  had  been  dissolved,  did  you  give  any  in- 
structions with  respect  to  the  non-checkoff  of  dues? 

The  Witness:  They  held  an  election  there  of 
some  sort,  or  a  vote,  rather,  and  the  collection  of 
dues  had  gone  through  tabulating  by  that  time  when 
we  got  the  information  that  they  dissolved,  so  we 
held  that  payment  in  abeyance  and  notified  the 
members  that  it  would  be  refunded  on  the  next  pay 
check. 

Mr.  Cannon :  You  then  have  the  money  that  was 
checked  off  under  the  old  C.E.A.  contract,  or  it  has 
already  been  refunded  to  the  C.E.A.  members  ? 

The  Witness :     We  either  got  it  or  refunded  it. 

Mr.  Cannon:  Did  anybody  make  any  demand 
upon  you  for  [1374]  that  money? 

The  Witness:  Not  that  I  know  of.  If  they  had, 
Bob  would  probably  have  received  it. 

Mr.  Cannon:     That  is  all. 

Mr.  Ryan:  Mr.  Cannon,  you  say  you  notified 
the  C.E.A.  members  in  your  plant  that  they  would 
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be  reimbursed  for  the  dues  you  checked  off.  Now, 
since  you  heard  that  the  C.E.A.  was  dissolved,  how 
did  you  notify  these  C.E.A.  members? 

The  Witness:  My  recollection  is  that  we  were 
going"  to  i^ublish  it  in  the  Camioneer  in  the  next 
issue,  which  they  always  receive. 

Mr.  Ryan:     Have  you  published  it? 

The  Witness:  I  don't  think  that  the  second  issue 
is  off  the  press  yet,  if  it  isn't  out  today.  I  wouldn't 
say  that  it  hadn't  gone  out  in  the  preceding  issue. 
Robert  might  have  received  some  inquiries,  or  un- 
doubtedly had  some  questions  from  the  employees, 
but  they  didn't  come  to  me  direct. 

Mr.  Cannon :  I  am  going  to  ask  Mr.  Robert  Can- 
non about  that.  I  want  the  record  cleared  up. 

Trial  Examiner  Batten:     It  should  be. 

Mr.  Ryan:  Since  this  rumor  to  the  effect  that 
the  C.E.A.  was  disestablished  or  dissolved,  have  you 
had  a  contract  with  any  organization  out  there? 
Have  you  any  contract  now? 

The  Witness:     We  haven't  any  contract  now. 

Mr.  Ryan:     You  have  none  now?  [1375] 

Mr.  Cannon:  I  don't  know  whether  he  has  or 
not,  frankly.  It  is  calling  for  his  conclusion  whether 
he  has  or  not.  If  there  was  a  dissolution  of  the  cor- 
poration, there  is  a  legal  question  in  my  mind 
Avhether  the  contract  does  exist  or  not. 

Trial  Examiner  Batten :  It  depends  on  the  State 
law.  Certainly  I  can't  leave  this  thing  up  in  the  air 
in  this  position. 
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Mr.  Cannon :     Well,  I  am  going  to  try  to  clear  it 

up,  if  I  can. 

*  *  *  * 

ROBERT  J.  CANNON, 

a  witness  recalled  by  and  on  behalf  of  the  Respond- 
ents, having  been  previously  duly  sworn,  was  exam- 
ined and  testified  further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Cannon)  :  Mr.  Cannon,  referring 
to  Exhibits  29  and  30  for  identification,  is  that  the 
first 

Trial  Examiner  Batten:     You  mean  rejected. 

Mr.  Cannon:  Well,  they  are  still  marked  for 
identification. 

Q.  (By  Mr.  Cannon)  :  All  right,  referring  to 
rejected  Exhibits,  Respondents'  Exhibits  29  and  30, 
is  that  the  first  information  [1376]  you  received 
concerning  any  purported  dissolution  of  the  C.E.A.  ? 

A.  Well,  I  knew  the  election  was  going  on  just 
before  then,  and  I  had  heard  the  results,  although 
I  don't  know  who  I  heard  it  from.  I  heard  that  the 
results  of  the  election  that  the  C.E.A.  had,  that  they 
voted  to  become  a  part  of  the  M.E.S.A. 

Q.  After  you  heard  that  rumor,  did  you  receive 
rejected  Exhibits  29  and  30?  A.     Yes. 

Q.  And  was  the  written  notice  that  you  received 
from  anybody  of  the  dissolution  of  that  company? 

A.     Yes. 

Trial  Examiner  Batten:  Well,  on  the  basis  of 
his  testimony,  I  will  receive  Respondents'  Exhibits 
29  and  30. 
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(The  documents  heretofore  marked  as  Re- 
spondents' Exhibits  Nos.  29  and  30,  for  identi- 
fication, were  received  in  evidence.) 

[Printer's  Note] :  Res])ondent's  Exhibits  Nos. 
29  and  30  are  set  out  in  full  at  pages  714-716  of 
this  printed  Record. 

Q.  (By  Mr.  Cannon)  :  Now,  at  that  time  had 
you  already  made  certain  deductions  of  dues,  or 
checked  off  dues  of  the  C.E.A.  members'? 

A.     Yes. 

Q.     And  do  you  recall  how  much  that  amounted  to  ? 

A.  It  seems  that  it  was  in  the  hundreds  of  dol- 
lars. I  don't  remember  the  exact  amount.  [1377] 

Q.     Was  it  $1,085.00?  A.     I  think  it  was. 

Q.     AVhat  did  you  do  with  that  money? 

A.  I  notified  the  payroll  department  to  with- 
hold issuing  any  checks  for  it. 

Q.  And  so  that — where  is  the  money  now,  if  you 
know  ? 

A.  The  money  is  either  in  the  hands  of  the  em- 
ployees or  it  is  on  the  check-off  list.  The  payroll 
department  has  been  notified  that  the  money  should 
be  refunded  to  the  individuals  from  whom  it  was 
deducted. 

Q.  Now,  did  you  have  any  demands  made  upon 
you  by  any  organization  for  the  money? 

A.    Yes,  I  did. 

Q.     From  whom? 

A.  I  was  requested  to  proceed  to  deduct  the 
dues,  and  include  it  for  the  M.E.S.A. 


Cannon  Manufacturing  Corp.,  et  al.         G15 

(Tostimony  of  Roboi't  J.  Cannon.) 

Q.     Include  the  $1,085.00?  A.     Yes. 

Q.     Who  made  that  request? 

A.     The  secretary  of  the  C.E.A. 

Q.     Who  is  that?  A.    Mr.  Schloeder. 

Q.     But  you  refused  to  conaply  with  that  demand  ? 

A.     I  did. 

Q.  Has  the  company  done  anything  more  than 
you  liave  [1378]  indicated  here,  to  notify  the  em- 
ployees as  to  whether  there  is  or  whether  there  is 
not  a  contract  existing? 

A,  As  far  as  the  company  was  concerned,  we 
didn't  officially  put  up  a  notice  that  I  know  of,  be- 
cause it  was  in  dispute  and  in  conference  with  the 
C.E.A.  men.  We,  at  that  time,  instructed  them  that 
as  far  as  we  were  concerned,  we  still  had  a  contract 
with  that  corporation,  and  we  would  stand  on  the 
basis  of  having'  a  contract  with  that  corporation 
until  we  were  notified  officially  that  we  did  not 
have  such  a  contract. 

Trial  Examiner  Batten:  And  have  you  ever 
been  notified  officially  that  you  have  no  contract  ? 

The  Witness:  We  then  received  a  statement  of 
the  dissolution  of  the  corporation  and  a  copy  of  the 
notice  to  the  Corporation  Commissioner. 

Trial  Examiner  Batten:  Did  you  receive  a  no- 
tice that  the  contract  was  no  longer  in  effect? 

The  Witness:     No,  I  don't  remember  receiving 

an  official  notice,  no.  [1379] 
*  *  *  * 

Cross-Examination 
Q.     (By  Mr.  Ryan) :    Mr.  Cannon,  you  received 
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this  document,  which  is  Resi)ondents'  Exhibit  29, 

or  the  original  of  it,  rather  ?  A.     We  did. 

Q.  Now,  have  you  received  any  other  word  from 
the  C.E.A.  to  tlie  effect  that  it  is  a  dissolved  cor- 
poration i 

A.     Not  as  I  remember,  in  writing. 

Q.  Have  you  conversed  with  some  of  the  repre- 
sentatives of  [1381]  the  C.E.A.  as  to  whether  they 
dissolved  ? 

A.  Yes,  there  was  considerable  discussion  at  the 
time  because  there  was  an  effort  to  get  us  to  sign 
a  contract  with  the  M.E.S.A. 

Q.     Shortly  after  you  got  this  letter,  was  it — 

Trial  Examiner  Batten :  Did  you  sign  a  contract 
Avith  the  M.E.S.A.? 

The  Witness :    Yes. 

Q.  (By  Mr.  Ryan) :  And  the  contract  with  the 
M.E.S.A.  was  signed  about  the  10th  of  April,  around 
that  day? 

A.  Yes,  it  was  around  there.  I  don't  know  ex- 
actly. 

Trial  Examiner  Batten:  What  is  the  status  of 
that  contract? 

The  Witness:    I  haven't  any  idea. 

Trial  Examiner  Batten :  AA^ell,  what  have  you  got, 
two  contracts  now? 

Mr.  Cannon:  We  signed  the  M.E.S.A.  contract, 
and  we  thought  that  that  matter  would  also  be 
dragged  out  in  this  hearing. 

Trial  Examiner  Batten :  Well,  of  course,  I  am  not 
concerned  with  that. 
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Mr.  Cannon:  W(>11,  you  asked  me  wliat  the  status 
was. 

Tvial  Examiner  Batten:  I  just  asked  the  witness. 
He  said  something-  a])out  the  contract.  What  is  the 
status  of  that?  [1382] 

The  AVitness :  Our  contract  had  a  clause  for  dis- 
sohition  after  30  days'  notice. 

Trial  Examiner  Batten:    Which  contract? 

The  Witness :    Both  of  them,  as  I  remember. 

Trial  Examiner  Batten:  You  mean  either  party 
could  notify  the  other  one  that  after  30  days  it  was 
void.  Well,  have  you  received  a  notice? 

The  Witness:  Not  a  written  notice,  but  I  have 
heard  lots  of  conversation. 

Trial  Examiner  Batten:  Well,  have  you  received 
a  written  notice  from  the  C.E.A.  or  M.E.S.A.  voiding 
the  contract  under  the  30  day  clause  ? 

The  Witness:    No,  not  that  I  remember. 

Trial  Examiner  Batten:  Well,  then  you  have 
two  contracts,  apparently.  I  don't  know. 

Mr.  Cannon:    Neither  do  I. 

Trial  Examiner  Batten:  Well,  I  would  suggest 
that  something  be  done  to  straighten  this  matter 
out. 

Mr.  Ryan:  Mr.  Examiner,  I  want  to  have  this 
telegram  marked  as  Board's  exhibit  next  in  order. 
(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  72,  for  identification.) 

Mr.  Ryan :  I  have  had  marked  as  Board's  Exhibit 
No.  72  for  identification  a  document  which  purports 
to  be  a  copy  of  a  telegram  sent  to  James  H.  Cannon, 
President,  Cannon  [1383]  Manufacturing  Corpora- 
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tion  and  Cannon  Electrical  Development  Company 
from  Matthew  Smith,  National   Secretary  of  M.E. 
S.A.,  dated  May  23,  1945.  I  suppose  I  should  prob- 
ably ask  the  question  of  Mr.  Jim  Cannon — 

Mr.  Cannon :  We  will  stipulate  that  the  telegram 
was  sent  and  received  on  or  about  the  date  it  bears, 
and  posted  on  the  bulletin  board. 

Mr.  Ryan :    Tn  the  Cannon  plant  ? 

Mr.  Camion:    In  the  Cannon  plant. 

Mr.  Ryan:  Well,  I  offer  it  in  evidence  now  as 
Board's  Exhibit  No.  72.  I  will  show  it  to  Mr.  Robert 
Cannon. 

(The  document  heretofore  marked  as  Re- 
spondents' Exhibit  No.  72,  for  identification,  was 
received  in  evidence.) 

Q.  (By  Mr.  Ryan)  :  Mr.  Cannon,  after  receiv- 
ing Board's  Exhibit  No.  72,  did  you  take  any  steps 
relative  to  the  telegram,  to  the  matters  referred  to 
in  the  telegram? 

A.     Nothing  but  posted  it  on  the  bulletin  board. 

Q.  Did  you  or  your  father,  to  your  knowledge, 
take  any  steps  to  notify  the  employees  that  you  were 
taking  some  action  in  regard  to  this  M.E.S.A.  con- 
tract, after  receiving  the  telegram  ? 

A.  No  other  steps  unless  that  went  into  the  Can- 
noneer. I  don't  remc^mber.  I  didn't  personally  have 
anything  to  do  with  it. 

Mr.  Cannon:  Mr.  James  Cannon  now  tells  me 
he  announced  it  over  the  loud  speaking  system,  the 
contents  of  the  telegram.  [1384] 
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Mr.  James  Cannon :  I  rememl^er  the  telegram,  and 
tlien  we  posted  it  on  the  bulletin  board. 

Trial  Examiner  Batten:  Does  the  contract  have 
a  30-day  clause,  Mr.  Ryan,  which  permits  either 
])arty  to  cancel  it? 

Mr.  Ryan:  I  don't  have  the  contract  now,  and 
I  don't  know  what  it  provides. 

Mr.  Cannon:  We  don't  have  the  M.E.S.A.  con- 
tract here  either.  We  could  probably  dig  it  up. 

Trial  Examiner  Batten :  Mr.  Ryan,  will  you  check 
that  up  and  find  out? 

The  Witness:  I  might  state  to  the  Examiner 
that  regarding  that  change  we  had  considerable  con- 
ferences and  were  presented  with  800  signature 
cards,  if  I  remember,  and  check  off  sheets  prior  to 
the  working  of  this  contract,  so  there  was  at  least 
a  sizable  knowledge  on  the  part  of  the  employees. 
*  *  *  *  [1385] 

Mr.  Ryan :  Mr.  Examiner,  in  connection  with  the 
evidence  with  respect  to  Elsie  Monjar  and  her  re- 
moval from  the  Cannoneer  while  she  was  on  the 
staff  of  the  U.E. — C.I.O.  paper,  I  have,  since  Mr. 
Hobart  left  the  witness  stand,  checked  the  copies  of 
the  Cannoneer  and  the  Cannon  Employees'  Asso- 
ciation News  to  determine  whether  or  not  there  were 
any  individuals  who  simultaneously  worked  for  both 
of  those  newspapers  at  any  time  since  Monjar  was 
removed  because  of  her  joint  efforts  for  the  C.I.O. 
and  the  C.E.A. 

I  found  the  following  magazine  here  of  the  Can- 
noneer and  the  C.E.A.  for  the  periods  that  I  am 


620  National  Lahor  Relations  Board  vs. 

(Testimony  of  Robert  J.  Cannon.) 

going  to  mention,  and  I  am  going  to  sul:)mit  them 

to  counsel  for  checking. 

^Ir.  Cannon :  ^Fay  I  make  this  objection?  I  o])ject 
to  that  as  ])eing  immaterial  because  there  was  no 
showing  here  that  the  knowledge  of  such  joint  efforts 
or  joint  writings  were  known  to  the  company  or  to 
its  management. 

Mr.  Ryan :  It  appears  from  the  examination  of 
the  two  publications,  the  Cannoneer  and  the  Cannon 
Employees'  Association  News  that  one,  Bernice 
Rolfe  was  listed  as  a  staff  member  of  the  C.E.A. 
News  during  the  months  of  May,  1943,  June,  July 
up  to  August  14,  1943,  and  that  she  was  listed  as 
a  staff  member  of  the  Cannoneer  for  Maj^,  June, 
July,  August  and  September  of  1943.   [1389] 

Mr.  Cannon:  You  mean  that  you  find  that  she 
wrote  articles  in  both  of  those  papers'? 

Trial  Examiner  Batten:  He  said  that  she  was 
listed  as  a  staff  member  on  both  of  those  papers  in 
those  months. 

Mr.  Ryan :  John  Gibson  was  listed  as  a  cartoonist 
for  the  C.E.A.  News  beginning  with  August  21,  1943, 
through  November  27,  1943,  and  he  is  listed  as  a 
staff  cartoonist  for  the  Cannoneer  from  August  21, 
1943,  through  November  27,  1943. 

Rose  Skaran  is  listed  as  a  staff  member  of  the 
C.E.A.  News  for  October,  1943,  and  November,  1943, 
and  she  is  listed  as  a  staff  member  for  the  Cannoneer 
for  October  and  November,  1943. 

Howard  Foskey  is  listed  as  a  photographer  for 
the  C.E.A.  News  from  at  least  June,  1944,  to  January 
of  1945,  and  he  is  listed  as  a  photographer  for  the 
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Cannoneer  from  June  of  1944,  through  January  of 
1945,  and  he  is  still  appearing  as  a  photographer 
for  the  Cannoneer. 

Tom  Wyckoff  was  a  directer  of  the  C.E.A.  Xews 
in  January  of  1941  and  has  a  by-line  in  the  C.E.A. 
News  for  January  8,  1945  and  January  15,  1945, 
and  at  the  same  time  was  listed  as  a  staff  member 
for  the  Cannoneer. 

Eldon  Beasley  wrote  an  article  for  the  C.E.A. 
News  in  February  of  1943,  and  at  that  time  was 
listed  as  a  staff  member  of  the  Cannoneer. 

I  don't  submit  that  those  are  all  of  the  people  who 
wrote  [1390]  on  the  two  staffs  simultaneously,  but 
T  cite  those  instances. 

Mr.  Cannon :  Did  you  make  any  search,  Mr.  Ryan, 
to  find  out  whether  any  C.I.O.  members  were  listed 
on  both  staffs  during  that  period? 

Mr.  Ryan :    Listed  on  the  U.E.-C.I.O.  paper? 

Mr.  Cannon:    Yes. 

Mr.  Ryan:    I  asked  her  to  do  that  (indicating). 

Miss  Dunks :  Well,  we  had  no  paper  during  that 
period. 

Trial  Examiner  Batten:  The  testimony  of  Mr. 
Hobart  was  that  he  had  not  found  any  on  the  C.E.A. 
simultaneously  so  I  don't  think  it  was  Mr.  Ryan's 
responsibility  to  check  it  anyway. 

JUDY  DUNKS  WILBY, 

a  witness  called  by  and  on  behalf  of  the  Respondents, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 
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Direct  Examination 

Q.     (By  Mr.  Ryan)  :    Your  name,  please? 

A.  Judy  Dunks  Wilby.  I  don't  use  my  married 
name  in  my  work. 

Q.  Miss  Dunks,  do  you  hold  an  official  position 
with  the  C.I.O.  Union? 

A.  I  am  International  Field  Organizer  for  the 
United  Electrical,  Radio  and  Machine  Workers  of 
America,  C.I.O. 

Q.  Now,  have  you  checked  during  the  period  of 
1943  to  find  [1391]  out  whether  or  not  any  of  the 
C.I.O.  members  were  on  the  staff  of  the  Cannoneer, 
who  were  also  doing  feature  writing  or  bulletin 
wi'iting  for  C.I.O.  ? 

A.  So  far  as  I  know,  I  have  checked,  and  so  far 
as  I  have  been  able  to  find  out,  the  C.I.O.  was  not 
putting  out  any  publications  and  did  not  have  any 
dues  paying  members  in  1943. 

Q.     How  about  1941? 

A.  As  far  as  I  have  been  able  to  determine  from 
the  records,  which  I  have  looked  at,  we  didn't  have 
a  regular  paper.  We  were  issuing  organizing  bulle- 
tins under  various  names,  U.E.  Cannon  News,  mim- 
eographed leaflets,  and  I  didn't  observe  any  feature 
writers  in  our  paper.  I  wasn't  there  at  the  time.  I 
am  only  saying  from  what  I  saw  in  the  files. 

I  want  to  qualify  that  by  saying  that  we  didn't 
really  have  any  feature  writers.  Most  of  the  papers 
were  put  out  by  the  organizing  staff  with  possibly 
letters  by  Cannon  employees  or  an  article  by  Can- 
non employees. 

Q.     I  don't  care  whether  they  are  feature  writers, 
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staff  members  of  what.  I  want  to  know  whether  or 
not  you  know  from  the  examination  you  made  as  to 
whether  or  not  any  staff  members  of  the  Cannoneer 
during  1941  were  writing  bulletins  for  the  C.T.O. 

Trial  Examiner  Batten:  Well,  which  bear  their 
name.  In  other  words,  if  it  discloses  the  name. 

Mr.  Cannon:  Whether  she  knows  of  her  own 
knowledge.  [1392] 

Trial  Examiner  Batten :  In  other  words,  respond- 
ent couldn't  possibly  know  the  name  imless  it  was 
on  the  bulletin.  In  other  words,  the  name  was  never 
disclosed  to  anybody,  and  in  the  Cannoneer,  didn't 
you  have  names  appearing  on  there  when  you  put 
out  your  regular  paper  for  a  while? 

The  Witness:  I  have  checked  and  was  unable  to 
find  those  papers,  because  the  particular  ones  which 
mentioned  Monjar  were  given  to  Mr.  Cannon  for 
review  and  he  was  to  bring  them  back.  Miss  Monjar 
told  me  that  she  did  sign  some  articles,  and  I  know 
of  no  one  else. 

Trial  Examiner  Batten:  That  is  the  thing  we 
want  to  know,  whether  their  name  appears  anywhere 
as  writers  or  staff  representatives. 

Q.     (By  Mr.  Cannon) :    What  about  1942? 

A.  I  checked  through  1942  and  was  unable  to 
find  any  signed  articles.  I  think  I  found  one  letter 
signed  by  a  person  who  was  not  on  the  Cannoneer 
staff,  but  most  of  the  articles  that  I  found  were  not 
signed.  That  is  what  I  found,  but  you  have  some 
that  were  taken  out  of  our  files  that  I  haven't  seen 
lately. 

Mr.  Ryan:    Miss  Dunks,  with  respect  to  the  type 
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of  i)ublication,  the  Cannoneer  is  a  regular  publica- 
tion hy  the  company,  and  the  C.E.A.  News  was  a 
regular  weekly  pulilication  by  the  C.E.A.  Did  the 
C.I.O.  pul)lish  any  such  regular  publication  that 
could  ])e  referred  to  as  the  News  over  this  [1393] 
period  from  1943  up  to  1945? 

The  Witness :    No,  not  to  my  knowledge. 

Mr.  Ryan:  — for  distribution  in  that  plant,  that 
is  the  Cannon  plant. 

The  Witness:    No. 

Mr.  Ryan:    No  further  questions. 

Q.  (By  Mr.  Cannon)  :  But  you  had  durinc:  that 
period  published  and  distributed  hundreds  of  bul- 
letins ? 

A.     I  wouldn't  say  hundreds,  but  from  looking 

in  the  files,  I  would  say  that  is  a  part  of  that  period 

we  distributed  some  bulletins,  at  least. 
*  *  *  * 

Mr.  Ryan:  Mr.  Examiner,  yesterday  when  we 
were  introducing  papers  for  these  various  cases, 
formal  papers  in  various  cases,  at  that  time  I  was 
having  the  petition  typed  in  Case  21-R-1354,  which 
was  a  petition  filed  on  June  9,  1941,  and  I  think  we 
reserved  an  exhibit  number  for  that. 

Yesterday  I  introduced  the  order  of  Mr.  Walsh 
dismissing  protest  of  the  conduct  of  election. 

Mr.  Cannon:     That  was  the  67  series. 

Trial  Examiner  Batten :    What  case  was  that  ? 

Mr.  Ryan:  21-R-1354.  This  is  the  first  ''R"  case. 
That  was  the  67  series,  I  believe.  [1394] 

Trial  Examiner  Batten:    67-A.  ; 
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Mr.  Ryan :  Board's  Exhibit  No.  67-B  was  marked, 
and  that  was  the  order  dismissing  protest  of  the  con- 
duct of  election,  and  I  will  now  ask  that  Board's 
Exhibit  67-A  be  marked  now. 

(The  document  referred  to  was  marked  as 
Board's  Exhibit  No.  67-A,  and  was  received  in 

evidence.) 

*  *  *  * 

ASA  S.  WILCOX, 
a  witness  recalled  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  fol- 
lows: 

Direct  Examination 

*  *  *  *  [1395] 
Q.  (By  Mr.  Ryan) :  Well,  looking  at  Respond- 
ent's Exhibit  2  in  the  first  paragraph  where  they 
list  some  names  there.  Can  you  explain  about  those, 
whether  they  were  all  terminated  as  a  group,  or 
pick  out  those  that  were  terminated  as  a  group? 

A.  Vivian  Sullivan  was  terminated,  Monna  Nye, 
Joan  Lawrence,  William  Youngberg  and  Erma 
Evanstad. 

Q.     Who? 

A.  Erma  Evanstad.  Louis  Tournie  was  not  ter- 
minated at  that  time  and  neither  was,  to  the  best 
of  my  memory  at  the  moment,  Donald  M.  McClellan. 

Q.     How  many  did  you  mention  ? 

Trial  Examiner  Batten :    That  is  seven. 

Q.  (By  Mr.  Ryan) :  Do  you  have  a  recollection 
on  McClellan  as  to  how  it  came  about  that  he  was 
not  terminated? 
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A.  I  do  not.  I  would  have  to  look  the  record  up 
on  that. 

Q.  Well,  would  you  do  that  at  noon,  Mr.  Wilcox, 
and  bring'  in  the  record  on  Mackey,  I  mean  on  Mc- 
Clellan  and  on  Tournie,  Louis  Tournie?  [1396] 

A.  Louis  Tournie  resigned  of  his  own  accord 
some  months  later. 

Q.  Would  you  bring  the  record  on  him  and  also 
on  McClellan? 

A.  Yes.  You  mentioned  previously  Bernard 
Mackey,  but  he  is  not  on  this  list.  Oh,  yes.  I  will  have 
to  look  up  on  Mackey  as  well  as  McClellan. 

Trial  Examiner  Batten:  You  didn't  say  anything 
about  Ada  Lish  and  Eloise  Hunt. 

The  Witness :  I  believe  Ada  Lish  was  terminated 
at  tliat  time  in  that  group. 

Mr.  Cannon :    Bring  her  card  in  anyway. 

Trial  Examiner  Batten:  In  other  words,  what  I 
Avant  to  know  is  what  people's  employment  was 
terminated  as  a  result  of  this  correspondence  by  the 
respondents. 

The  Witness:    On  Jime  9? 

Trial  Examiner  Batten:  On  any  date  as  a  result 
of  this  action  of  the  C.E.A. 

The  Witness:  Those  that  were  terminated  were 
all  terminated  on  that  one  day. 

Mr.  Ryan :  I  think  it  was  the  12th  that  they  were 
actually  terminated  on  according  to  their  testimony. 

The  Witness:  The  12th,  that  was  several  days 
later. 

Q.  (By  Mr.  Ryan)  :  Could  you  bring  the  records 
on  those  persons  at  noon? 
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A.     I  will  bring  them  all  in  this  afternoon.  [1397] 

*  *  *  * 

Mr,  Ryan:  Mr.  Examiner,  I  believe  just  prior  to 
our  noon  recess  I  was  discussing  the  Cannoneer  and 
the  C.E.A.  News  and  the  simultaneous  appearance 
on  their  staffs  of  certain  persons  that  I  named  in 
the  record.  I  don't  know  whether  the  record  is  clear 
on  that.  Will  counsel  stipulate  on  that? 

Mr.  Cannon:  T  will  take  his  w^ord  for  it,  if  Mr. 
Ryan  so  states,  that  he  has  examined  the  records. 

Trial  Examiner  Batten:  Have  you  examined 
them?  Counsel  said  that  if  you  have  examined  them, 
he  will  accept  them. 

Mr.  Ryan:  Yes,  sir.  And  another  thing,  Mr.  Ex- 
aminer, with  respect  to  Florence  Maynard — she  is 
in  the  Women's  Army  Corps  and  she  is,  I  think,  sta- 
tioned at  Des  Moines,  Iowa,  and  she  w^as  not  avail- 
able for  this  hearing.  Also,  that  Gus  Palm  is  in  the 
Merchant  Marines,  or  at  least  he  is  in  some  branch 
of  the  service,  either  in  the  Merchant  Marines  or 
the  Military  Service,  and  he  is  overseas. 

Mr.  Cannon:  I  will  stipulate  as  to  the  correctness 
of  those  statements,  and  also  we  have  a  like  stipula- 
tion that  Ned  Mandella  is  likewise  in  the  service  and, 
therefore,  unavailable. 

*  *  *  *  [1399] 
Trial  Examiner  Batten:     Respondents'  Exhibit 

No.  37  will  [1411]  be  received. 

(The  document  referred  to  was  marked  as 
Respondents'  Exhibit  No.  37,  and  was  received 
in  evidence.) 

[1412] 


*  *  *  * 
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Mr.  Cannon:  I  have  here  this  document,  which 
has  been  mark(^d  as  Respondents'  Exhi])it  No.  38- A 
for  identification,  ])ein^'  a  copy  of  the  article  of  in- 
corporation of  Cannon  Employees'  Association,  the 
original  of  which  was  snbmitted  to  the  Examiner 
yesterday,  and  also  Respondents'  Exhibit  No.  38-B 
for  identification,  which  is  certificate  of  amendment 
of  articles  of  incorporation  of  Cannon  Employees' 
Association,  the  orii^inal  of  which  was  submitted  to 
the  Examiner  yesterday,  which  I  would  like  to  offer 
in  evidence  at  this  time. 

Trial  Examiner  Batten:    Any  objection? 

Mr.  Ryan:    I  have  no  objection. 

Trial  Examiner  Batten :    They  will  be  received. 

(The  documents  heretofore  marked  as  Re- 
spondents' Exhibits  Nos.  38- A  and  38-B,  for 
identification,  were  received  in  evidence.) 

*  *  *  *  [1413] 
Mr.  Cannon:     On  the  by-laws,  which  is  Board's 

Exhibit  No.  39,  by-laws  of  the  Cannon  Employees' 
Association  offered  by  Mr.  Ryan  but  not  identified, 
I  will  state  on  the  record  that  we  are  not  disputins: 
the  fact  that  they  are  the  by-laws. 

Trial  Examiner  Batten:  In  that  case,  I  will  re- 
ceive Board's  Exhibit  No.  39.  That  is  one  of  the 
ones  that  I  have  not  received.  Mr.  Ryan  stated  in 
the  recoi^d  that  they  had  been  turned  over  to  the 
Board  by  one  of  the  officers  of  the  C.E.A.  at  the 
time  the  investigation  was  made,  if  you  recall. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  39,  for  identification,  was  received 
in  evidence.) 

*  *  *  *  [1419] 
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Trial  Examiner  Batten:  Sui)j)ose  I  show  you 
what  my  records  are.  Board's  Exhibit  No.  8  was 
not  received  according  to  my  records. 

Mr.  Ryan:     I  now  offer  it. 

Mr.  Cannon:     What  is  it? 

Mr.  Ryan:  It  is  a  bulletin  from  James  H.  Can- 
non, dated  June  18,  1941,  addressed  to  the  employees 
in  regard  to  the  contact  committee  of  1941. 

Mr.  Cannon:     No  objection. 

Trial  Examiner  Batten:     It  will  be  received. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  8,  for  identification,  was  received 
in  evidence.) 

[Printer's  Note]  :  Board's  Exhibit  No.  8  is  set 
out  in  full  at  page  661  of  this  printed  Record. 

Trial  Examiner  Batten:  Board's  Exhibit  No. 
24,  which  was  the  list  of  checkoffs,  the  list  of  dues 
paid  by  the  respondents  to  the  C.E.A. 

Mr.  Cannon:  We  furnished  that.  No  objection 
to  that. 

Mr.  Ryan:     I  offer  it. 

Trial  Examiner  Batten:     It  will  be  received. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  24,  for  identification,  was  received 
in  evidence.) 

Trial  Examiner  Batten:    Board's  Exhibit  No.  30? 
Mr.  Ryan : .  It  is  a  speech  by  L.  George. 
Trial   Examiner   Batten:     That's   right,   August 
26,  1941.  [1420] 
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Mr.  Cannon:     Well,  T  don't  think  it  is  material. 

Trial  Examiner  Batten:  Was  that  the  radio 
talk? 

Mr.  Ryan:     I  offer  it  in  evidence. 

Trial  Examiner  Batten:  I  think  it  should  be 
received  because  it  was  referred  to  in  the  record 
frequently. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  30,  for  identification,  was  received 
in  evidence.) 

Trial  Examiner  Batten:  Board's  Exhibit  No.  44 
was  the  Cannon  Employees  Recreation  Association 
card.  Board's  Exhibit  No.  45  was  an  open  letter 
of  the  U.E.  to  the  employees  dated  May  26,  1943. 

Board's  Exhibit  No.  46  was  a  notice  of  hearing 
and  complaint  for  expulsion,  suspension  or  repri- 
mand. 

Board's  Exhibit  No.  47  was  a  bulletin  from  the 
U.E.,  dated  June  8,  1943. 

Mr.  Ryan:  It  is  a  bulletin  containing  the  letter 
to  the  Board  of  directors  of  the  C.E.A.  by  the  U.E. — 

Trial  Examiner  Batten:  Stating  that  the  under- 
signed will  not  appear  for  the  hearing. 

Mr.  Cannon :     I  have  no  objection  to  that. 

Mr.  Ryan:  I  offer  Board's  Exhi])its  Nos.  43 
through  47. 

Trial  Examiner  Batten:  Well,  43  was  rejected. 
Board's  Exhibits  Nos.  44  through  47,  inclusive,  were 
not  offered  and  not  received.  [1421] 

Mr.  Ryan:  I  offer  Board's  Exhibits  Nos.  44 
through  47,  inclusive. 
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Trial  Examiner  Batten:  I  will  receive  them. 
They  were  identified. 

(The  documents  heretofore  marked  as 
Board's  Exhibits  Nos.  44  through  47,  inchisive, 
for  identification,  were  received  in  evidence.) 

[Printer's  Note] :  Board's  Exhi))its  Nos.  45 
and  47  are  set  out  in  full  at  pages  H94-()95  of  this 
printed  Record. 

Mr.  Ryan:  With  respect  to  Board's  Exhibit  No. 
44,  I  ask  at  this  time  a  waiver  to  produce  a  dupli- 
cate. 

Trial  Examiner  Batten:  I  stated  in  the  record 
that  a  duplicate  will  not  be  required,  if  it  was  of- 
fered. 

Board's  Exhibit  No.  49  is  notice  of  hearing,  dated 
July  10,  1944.    That  was  not  offered. 

Mr.  Ryan :     I  offer  it  now. 

Mr.  Cannon:     No  objection. 

Trial  Examiner  Batten:  Board's  Exhibit  No.  49 
will  be  received. 

(The  document  heretofore  marked  as  Board's 
Exhibit  No.  49,  for  identification,  was  received 
in  evidence.)  [1422] 

[Printer's  Note] :  Board's  Exhil^it  No.  49  is 
set  out  in  full  at  page  696  of  this  printed  Record. 
*  *  *  * 

Mr.  Ryan:  That  is  the  letter  of  G-ibson  to  Caf- 
farel  notifying  him  that  he  is  being  charged  with 
an  offense  and  that  the  trial  is  set  for  July  31. 

Trial  Examiner  Batten:  Board's  Exhibit  No. 
56  will  be  received. 
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(The  documont  heretofore  marked  as  Board's 
Exhibit  No.  56,  for  identification,  was  received 
■        in  evidence.)  [1424] 

[Printer's  Note]  :  Board's  Exlii])it  No.  5(5  is 

set  out  in  full  at  page  701  of  this  printed  Record. 

*  *  *  * 

ASA  WILCOX, 
a  witness  recalled  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  fol- 
lows : 

Direct  Examination  (Continued)  | 

Q.  (By  Mr.  Ryan) :  Do  you  have  the  records 
here  now,  Mr.  Wilcox?  A.     Yes. 

Trial  Examiner  Batten:  Those  are  the  eight 
people  named  in  the  original  complaint? 

Mr.  Ryan:     Correct. 

Q.  (By  Mr.  Ryan) :  Do  you  have  with  you 
termination  records  of  the  company  on  Louis 
Tournie?  A.     Yes,  I  do. 

Q.  And  what  does  the  record  reflect  in  that  re- 
gard? [1426] 

A.  The  record  shows  that  he  resigned,  dissatis- 
fied, on  June  18,  1943.  The  date  of  the  termination 
was  June  18,  1943. 

Q.  Do  you  have  any  other  record  on  him,  any 
statement  as  to  why  he  was  dissatisfied? 

A.  He  was  dissatisfied,  I  believe,  along  with 
some  others  and  demanded  his  availability  certifi- 
cate, and  was  given  it  along  with  some  other  men 
at  the  time.    I  believe  he  was  dissatisfied  because 
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he  didn't  want  to  })e]ong  to  the  union,  or  it  had 

something  to  do  with  the  union. 

Q.  He  was  dissatisfied  because  he  didn't  want 
to  belong  to  the  C.E.A.? 

A.  No,  that  is  not  right,  because  he  was  a  tool 
maker  and  was  a  skilled  man,  and  the  company 
reserved  the  right  in  the  case  of  that  type  of  man 
that  he  wasn't  replaceable. 

Trial  Examiner  Batten:  You  mean  it  reserved 
the  right  in  the  contract? 

The  Witness :     Yes,  sir.  It  is  in  the  contract. 

Q.  (By  Mr.  Ryan)  :  Have  you  the  other  records 
on  the  rest  of  the  people  in  that  group? 

A.     You  wish  the  names  in  order? 

Trial  Examiner  Batten:  Let's  take  Lawrence, 
first. 

The  Witness:     What  is  the  name? 

Trial  Examiner  Batten:     Joan  Lawrence. 

The  Witness:  Joan  Lawrence  was  discharged  on 
June  12  [1427]  in  that  group  per  the  agree- 
ment with  the  C.E.A.  under  Article  2,  Section  1. 

Trial  Examiner  Batten:     Ernia  Evanstad? 

The  AVitness:  Erma  Evanstad  was  terminated 
on  the  same  day  for  the  same  reason. 

Q.  (By  Mr.  Ryan) :  The  termination  card 
reads,  does  it  not,  in  the  space  which  says  "Give 
detail  and  reason  for  leaving,"  and  I  quote  "Dis- 
charged as  per  request  from  C.E.A.  according  to 
Article  2,  Section  1,  as  per  agreement."  Is  that 
correct,  Mr.  Wilcox  ?  A.     That  is  correct. 

Trial  Examiner  Batten:     Vivian  Sullivan. 
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The  Witness:     Vivian  Sullivan? 

Trial  Examiner  Batten:     The  same  reason? 

The  Witness:     Samc^  reason. 

Trial  Examiner  Batten:     The  same  day? 

The  Witness:     The  same  day. 

Trial  Examiner  Batten:     Monna  Nye? 

The  Witness:  Monna  Nye,  same  reason  and  the 
same  day. 

Trial  Examiner  Batten:     Ada  Lish. 

The  Witness:  Ada  Lish  for  the  same  reason, 
same  day. 

Trial  Examiner  Batten:     Eloise  Hunt. 

The  Witness:  Eloise  Hunt,  same  reason,  same 
day. 

Trial  Examiner  Batten:     Youngberg. 

The  Witness:     His  first  name  is  Clarence.  [1428] 

Trial  Examiner  Batten:     This  says  William. 

The  Witness:    Well,  William  Clarence,  I  guess, 

same  reason,  same  day.  [1429] 
*  *  *  * 

Trial  Examiner  Batten:  Have  you  looked  over 
the  Board's  Exhibits  73  and  74? 

Mr.  Cannon:  I  have  looked  them  over.  I  ob- 
ject to  them  on  the  grounds  that  they  are  not  ma- 
terial to  the  issue  in  this  case  at  all,  and  the  judg- 
ment or  the  findings  of  fact  and  conclusions  of 
law  without  the  complaint  itself  are  meaningless. 

Trial  Examiner  Batten:  May  I  see  them?  Mr. 
Ryan  is  offering  them  in  support  of  Mr.  Armant's 
statement. 

Mr.  Cannon:    I  object  to  them  on  the  grounds 
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that  they  are  immaterial,  irrelevant  and  incompe- 
tent, and  as  not  bein^  proper  in  corroboration  of 
the  sworn  testimony  of  the  witness  on  the  stand. 

Trial  Examiner  Batten:  Well,  I  will  receive 
them  for  the  purpose  of  showing  that  there  was 
such  a  cause  of  action,  and  whether  or  not  the  judg- 
ment is  in  support  of  Mr.  Armant's  statement  is  a 
matter  I  will  have  to  decide.  Otherwise,  I  do  not 
think  they  are  relevant  to  the  issue. 

(The     docmnents     heretofore     marked     as 
Board's  Exhibits  Nos.  73  and  74,  for  identifica- 
tion, were  received  in  evidence.)  [1433] 
*  *  *  * 
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BOARD'S  EXHIBIT  No.  2 

[Cannon  Electric  Development  Company,  Inc., 
Letterhead] 

April  27,  1938 

International  Association  of  Machinists 

Labor  Temple 

Los  Angeles,  California 

Gentlemen: 

In  response  to  your  communication  submitted 
April  19th  in  the  form  of  a  tentative  agreement  we 
have  the  following  comment  to  make: 

Only  about  20%  of  our  employees  could  qualify  as 
legitimate  applicants  for  a  trade  union  which  your 
organization  represents.  The  balance  of  the  ma- 
jority that  you  embody  in  your  list  represent  men 
unskilled  in  any  trade  and  to  whom  you  cannot 
issue  a  card  that  means  anything  in  any  other  in- 
dustry as  has  been  verified  by  experience  in  the 
electrical  union  under  similar  circumstances.  This 
business  does  not  represent  a  trade  application  but 
it  is  an  organization  built  up  by  one  man  engaged 
in  the  production  and  marketing  of  his  products. 
To  build  this  business  he  had  to  work  for  over  15 
years  for  less  money  than  half  of  our  crew  are  now 
getting.  If  statements  of  outsiders  are  any  criterion 
to  go  by  our  men  are  now  better  treated  and  have 
more  pleasant  surroundings  than  a  great  majority 
of  industrial  plants.  The  company  is  carrying,  at 
its  expense,  life  insurance  on  every  man  employed 
over  90  days  as  protection  to  his  family  or  depend- 
ents. We  cannot  see  why  a  few  disgruntled  em- 
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ployees  or  the  ambitions  of  an  outside  organization 
should  be  permitted  to  disrupt  this  company  and  if 
it  comes  to  a  showdown  we  know  we  can  replace 
every  man  in  the  place  with  men  of  equal  ability 
and  in  many  cases  more  or  at  least  equal  loyalty 
with  the  men  now  employed  without  any  increase 
in  wages.  In  response  to  your  list  of  items  we  would 
reply  as  follows: 

Section  1 

So  far  as  we  know  a  feeling  of  goodwill  and  har- 
mony now  prevails  in  our  shop  on  the  major  part 
of  the  employees.  We  will  meet  at  any  time  with 
three  men  selected  by  a  majority  of  the  employees, 
represented  by  a  vote  taken  of  the  entire  employ- 
ment roll,  to  discuss  anything  pertaining  to  their 
employment,  working  conditions  or  any  other  mat- 
ters that  may  apply.  We  will  not  recognize  the 
machinists'  union  or  any  other  organization  for  any 
further  discussion  until  they  have  legally  estab- 
lished their  right  to  bargain.  The  list  you  submitted 
was  satisfactory  to  the  labor  board  agencies  and 
ourselves  as  a  basis  for  calling  a  meeting.  It  is  not 
satisfactory  to  us  to  continue  any  further  discussion 
imtil  it  has  been  established  in  the  proper  method 
prescribed  by  law,  that  is,  a  secret  ballot  taken  in 
our  plant  where  all  employees  have  an  opportunity 
to  express  their  desire  as  to  whom  shall  bargain.  We 
are  not  concerned  about  who  is  a  member  of  your 
union.  We  are  concerned  about  what  the  majority 
of  our  employees  desire  and  this  will  have  to  be 
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established  before  any  other  bargaining  is  under- 
taken. 

Section  2 
Our  minimun]  starting  rate  is  now  $.50  per  hour. 
AVe  made  a  blanket  raise,  very  expensive  to  the 
company,  about  one  year  ago,  and  have  not  received, 
in  return,  results  commensurate  with  the  increase. 
Due  to  the  uncertain  nature  of  our  business,  which 
six  months  from  now  may  be  of  a  totally  different 
line  of  endeavor,  we  will  not  agree  to  any  fixed  rate 
of  raise  for  a  lapsed  time.  Raises  will  be  based  en- 
tirely upon  a  man's  ability  to  perform,  on  the  na- 
ture of  the  work,  and  the  improvement  he  shows 
during  the  time  of  his  employment.  Compensation 
will  be  the  fair  rate  as  compared  with  available 
labor  and  other  applications  of  a  similar  nature. 
We  do  not  ordinarily  have  sufficient  work  to  keep 
a  tool  maker  busy  at  tool  making.  Our  present  ac- 
tivities have  been  of  a  promotive  nature  to  endeavor 
to  develop  a  new  product  that  would  give  employ- 
ment to  our  men  when  our  present  activities  slack 
off.  In  view  of  the  attitude  that  is  apparently  mani- 
fest we  doubt  very  much  whether  we  will  undertake 
such  a  risk  again  and  if  pressed  too  far  we  will 
make  it  a  policy  to  simply  lay  off  men  when  work  is 
caught  up  rather  than  try  to  promote  new  activities 
to  keep  them  employed.  Our  minimum  rate  for  a 
machine  operator  is  $.75,  adjustable  according  to 
the  nature  of  the  work  we  have  available  and  the 
man's  ability  to  produce.  It  will  continue  to  be  this 
rate  as  we  do  not  emj)loy  machinists.  Our  men  are 
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I^ractically  all  lathe  men  in  their  activities  in  this 
plant. 

Section  3 

We  do  not  contemplate  any  wsige  reductions  but 
we  do  contemplate  a  reduction  in  the  working  force. 
One  year  a^o  the  constant  cry  was  made  to  discon- 
tinue overtime  and  increase  the  spread  of  employ- 
ment. This  we  did  with  nearly  a  50%  increase  in 
our  force.  We  warned  at  the  time  that  to  take  such 
action  would  mean  a  reduction  in  the  force  when 
the  time  came  for  turning  out  a  smaller  volume. 
We  are  fast  approaching  that  time  and  we  are  go- 
ing to  reduce  the  force  to  normal  without  any  at- 
tempt to  spread  work.  When  we  reach  a  normal 
crew  for  this  plant  we  will  then  spread  the  work  up 
to  a  certain  point,  after  which  we  will  be  obliged 
to  again  reduce  employees  to  a  point  where  the  re- 
maining men  have  sufficient  income  to  maintain 
their  families. 

Section  4 

We  will  not  give  preference  to  a  member  of  the 
union,  the  Catholic  church,  the  Protestant  church 
or  any  other  denomination.  We  will  give  preference 
to  a  man  who  has  been  laid  off  for  lack  of  work  if 
he  has  been  previously  employed  by  us. 

Section  5 
Smoking  will  be  permitted  for  10  minutes  twice 
a  day  in  certain  designated  areas  of  the  plant.  It 
will  be  prohibited  at  all  times  in  the  paint  room  and 
certain  other  locations  as  posted.  Anyone  violating 
this  rule  will  be  discharged. 
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Section  6 

No  employee  on  an  hourly  basis  will  be  granted 
a  vacation  with  ])ay.  Two  days  off  a  week,  as  allowed 
on  the  present  working  schedule,  is  ample  time  in 
California  for  the  average  worker.  If  he  desires 
more  time  he  can  take  it  at  his  own  expense  by  mak- 
ing proper  arrangements  with  the  superintendent. 
A  vacation  with  pay  is  nothing  but  a  camouflaged 
increase  in  pay  per  hour  and  apparently  our  em- 
ployees are  being  cuttle-fished  by  an  hourly  rate 
argument  without  taking  into  consideration  their 
annual  income.  Hourly  rates  appear  higher  in  many 
applications  where  the  men  are  hired  and  dis- 
charged to  fit  the  work  on  hand.  This  plant  has  a 
universally  good  reputation  for  keeping  its  men 
steadily  employed,  which  is  the  aim  of  the  national 
political  administration  and  should  be  the  aim  of  the 
labor  union  instead  of  promoting  the  idea  that  they 
can  blackmail  higher  wages  out  of  an  employer  and 
then  find  that  they  are  off  more  time  than  the  in- 
crease in  wages  represents  when  they  figure  up  the 
annual  total. 

Section  7 

Our  working  week  is  now  5  days  of  nine  hours. 
We  do  not  anticipate  working  overtime  in  general 
production  but  the  special  nature  of  our  work  oc- 
casionally requires  overtime  for  the  filling  of  emer- 
gency orders  over  which  we  have  no  control.  We 
expect  the  employees,  under  these  circumstances  to 
put  in  a  reasonable  amount  of  overtime,  the  exact 
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amount  of  which  could  be  mutually  agreed  upon,  at 
straight  time.  We  feel  that  we  are  entitled  to  this 
if  we  are  going  to  attempt  to  keep  the  men  steadily 
employed.  If  this  is  not  granted  we  will  lay  men 
off  when  not  needed  and  hire  extra  men  to  meet  the 
increase  requirements. 

Section  8 
We  are  not  signing  any  agreement. 

Section  9 
A\\  men  using  tools  of  the  trade  are  now  paid  on 
an  hourly  basis  with  the  exception  of  three  who 
serve  as  sub-foremen  and  are  on  a  weekly  basis. 
Some  changes  have  already  been  made  as  applied 
to  these  men  and  further  changes  are  contemplated. 

Section  10 
The  six  holidays  consisting  of  New  Years,  Dec- 
oration Day,  Fourth  of  July,  Labor  Day,  Thanks- 
giving, and  Christmas  are  now  being  observed  and 
will  continue  to  be  so  observed. 

Section  11 
In  case  of  a  reduction  in  orders  on  hand  we  will 
lay  off  men  until  our  crew  reaches  a  normal  num- 
ber. This  situation  has  been  covered  by  preceding 
comment  and  the  layoff  is  directly  due  to  the  increase 
made  necessary  to  eliminate  overtime.  We  intend 
to  take  care  of  our  old  employees  and  maintain  a 
sufficient  organization  for  normal  operations  by 
spreading  time.  If  the  business  drops  off  abnormally 
low  we  will  lay  oft*  further  men  as  previously  stated 
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to  keep  the  remainder  on  sufficient  income  to  main- 
tain their  families  and  dependents. 

Our  past  performance  is  sufficiently  well  known 
to  establish  confidence  on  the  part  of  our  loyal 
employees  who  have  been  with  us  a  considerable 
period  of  time.  If  any  man  takes  an  attitude  detri- 
mental to  the  company's  interest,  or  breaks  the  com- 
pany's rules,  he  will  be  discharged  without  consult- 
mo;  anybody.  AVe  will  not  discharge  a  man  for  any 
violation  that  has  occurred  more  than  six  days  past, 
unless  it  is  something  that  has  not  come  to  our  at- 
tention. If  we  find  that  he  has  been  dishonest  or 
disloyal  we  will  fire  him  if  it  is  six  months  after 
the  occurrence,  providing  we  have  not  known  of  it 
previously.  We  have  never  discharged  a  man  for 
illness  or  absence  beyond  his  control  but  we  demand 
that  he  notify  us  at  the  earliest  possible  moment 
that  he  will  not  be  present  to  carry  on  his  work. 
This  comment  covers  section  12  also. 

Section  13  applies  to  activities  on  your  part. 

Section  14 
We  employ  no  night  shifts  but  would  naturally 
give  preference  to  a  night  man  who  desired  to  get 
on  day  work  if  a  vacancy  occurred. 

Section  15 
We  do  not  make  a  practice  of  employing  appren- 
tices in  the  machine  tool  line  inasmuch  as  our  work 
is  practically  all  lathe  work  and  varies  to  such  an 
extent  that  an  apprentice  is  not  desirable.  However, 
we  propose  to  work  our  assembly  men  into  appren- 
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ticeships  as  opportunity  offers,  as  an  advancement 
to  them.  There  will  be  no  reduction  in  wages  when 
such  a  shift  is  made  as  applied  to  the  employee  in- 
volved. 

Section  16 

You  have  deleted. 

Section  17 

We  will  meet  with  the  three  men  appointed  by  a 
majority  of  the  employees  at  any  time  they  desire 
and  consider  any  suggestion  they  have  to  make  or 
endeavor  to  amicably  adjust  any  grievances  they 
may  present. 

In  conclusion  the  writer  would  say  that  our  em- 
ployees as  a  whole  are  enjoying  a  better  standard 
of  living,  more  pleasant  working  conditions,  and 
other  beneficial  surroundings  than  they  have  ex- 
perienced for  the  most  part  in  their  past  activities. 
A  great  many  of  them  have  new  automobiles,  some 
of  them  are  buying  new  homes.  It  is  beyond  our  com- 
prehension why  they  desire  at  this  time  to  bring  on 
tragedy,  which  any  undue  activity  will  result  in, 
but  inasmuch  as  what  we  have  done  in  the  past 
year  for  their  benefit  does  not  seem  to  produce  any 
lasting  results  there  is  no  alternative  except  to 
bring  it  to  a  show  down  at  the  present  time  and  con- 
clude the  matter  definitely  and  for  all  times. 

Very  truly  yours, 

/s/  JAMES  H.  CANNON. 
^  CANNON  ELECTRIC 

DEVELOPMENT  CO. 
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May  6th,  1938 
Mr.  Jamos  H.  Cannon 

President  Cannon  Electric  Development  Co. 
420  West  Ave.  33 
Los  Angeles,  Calif. 

Dear  Mr.  Cannon : 

After  our  conference  Tuesday  3rd,  your  men  met 
Wednesday  4th  and  decided,  when  they  had  heard 
what  transpired  between  us,  that  at  this  time  they 
would  not  press  for  time  and  one-half  for  overtime, 
vacation  with  pay  or  wage  increases,  but  that  not 
later  than  60  days  the  whole  matter  would  be  re- 
viewed. This  decision  was  arrived  at  by  secret  ballot 
— the  result :  yes — 34 ;  no — 0. 

On  all  other  clauses  of  the  agreement,  submitted 
to  you,  the  men  are  100%  against  accepting  any 
compromise.  We  believe  that  in  view  of  the  fact  that 
the  men  have  been  so  liberal  in  so  expressing  them- 
selves, that  there  should  now  be  no  obstacle  to  us 
reaching  a  satisfactory  settlement. 

An  early  reply  from  you  will  be  appreciated. 

Very  truly  yours, 

JOHN  QUEEN, 

Business  Agent. 
JQ/lw 
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[Cannon  Electric  Development  Co.,  Inc.,  Letterhead] 

Mr.  John  R.  Queen,  May  11,  1938 

Business  Agent, 

Tntornational  Association  of  Machinists, 

Labor  Temple, 

Los  Ang-eles,  California. 

Dear  Mr.  Queen: 

Your  favor  of  May  sixth  received  and  we  are  pain- 
fully surprised  to  learn  that  34  of  our  employees  are 
not  satisfied  with  conditions  as  outlined  in  our  letter 
of  April  twenty-seventh.  According^  to  these  figures, 
we  apparently  have  20  men  who  did  not  participate 
in  this  vote  and  who  are  evidently  satisfied  with 
their  employment. 

The  Wagner  Act,  conceived  as  a  protection  for 
labor,  is  rapidly  becoming  one  of  the  most  flagrant 
mis-carriages  of  justice  ever  appearing  on  American 
Statutes. 

The  writer  has  always  been  in  sympathy  with  labor 
as  he  has  made  his  living  with  tools  since  he  was  16 
years  of  age  and  would  welcome  the  organization  of 
employees  into  a  group,  represented  by  an  accredited 
committee,  authorized  to  meet  with  the  management 
to  discuss  problems  of  mutual  interest  or  grievances. 
However,  such  a  group  should  be  representative  of 
all  employees  and  not  be  subject  to  domination  of  an 
ambitious  few,  motivated  by  self-interest. 

This  business  was  built  over  a  long  period  of  years 
of  self-sacrificing  and  trouble  on  the  part  of  the 
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writer.  Advantage  was  taken  of  him  when  he  was 
ill  and  undergoing  some  heart  rendering  family- 
troubles.  However,  he  is  back  on  the  joli,  with  ])oth 
feet  in  the  stirrups  and  intends  to  run  the  business. 
His  grandmother,  who  pushed  a  hand  cart  across  tlie 
plains  to  help  build  this  western  country,  endowed 
him  with  sufficient  ''intestinal  fortitude '*  to  tell  any 
outside  organization,  that  tries  to  ''horn  in"  and 
disorganize  the  workers,  to  go  to  hell. 

This  constant  bickering  is  hurting  business  and 
has  diverted  our  attention  from  the  creation  of  new 
business;  with  the  result  that  we  are  experiencing 
a  very  marked  recession  in  our  operations.  We  see 
no  occasion  to  prolong  the  agony:  so  if  the  34  men 
are  still  of  the  same  mind,  as  indicated  by  you,  we 
would  suggest  that  they  draw  their  time,  at  any  time 
they  may  see  tit,  and  not  wait  60  days  for  the  ulti- 
mate decision.  We  can  operate,  under  present  condi- 
tions, with  the  men  who  are  satisfied  and  such  addi- 
tions as  may  prove  necessary;  which  may  be  easily 
obtained  in  the  present  labor  market.  There  are  too 
many  able  mechanics  who  would  be  delighted  to  ob- 
tain employment  with  this  organization  to  warrant 
wasting  further  time  in  discussing  the  formation  of 
a  clique  that  could  dominate  the  operation  of  this 
business  over  the  will  of  the  management.  The  "loaf- 
ing days"  are  over  in  this  establishment  and  Mr. 
Cromwell  has  been  given  full  authority  to  reorganize 
the  plant,  which  is  now  in  progress.  It  is  our  desire 
to  take  care  of  the  older  employees,  from  point  of 
service,  but  it  would  appear,  from  your  letter,  that 
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there  is  such  a  wide  spread  dissatisfaction  that  we, 
undoubtedly,  will  ])e  confronted  with  a  wider  spread 
reors^anization  of  personnel  than  originally  anti- 
cipated. 

Under  these  conditions,  the  34  men  to  whom  you 
refer,  had  better  hold  another  meeting  and  decide 
(VfiTiiioly  and  quickly  what  they  want  to  do. 

Very  truly  yours, 

/s/  JAMES  H.  CANNON, 

CANNON  ELECTRIC  DEVELOPMENT  CO. 


BOARD'S  EXHIBIT  No.  5 

Making  Dreams  Come  True! 

Messages  to  the  Employees  of  Cannon  Electric  De- 
velopment Co.,  and  Cannon  Manufacturing  Corp. 
are  published  every  little  Avhile  as  the  spirit 
moves  by  James  H.  Cannon  .  .  . 

Notice  to  Employees, 

Cannon  Electric  Development  Company  & 
Cannon  Manufacturing  Corporation 

With  the  enormous  increase  in  personnel  in  our 
factory  since  January  1st  (over  200%)  we  are 
suffering  from  employment  indigestion,  which  I 
trust  our  new  employees  realize. 

As  some  justifiable  complaints  have  been  reach- 
ing me,  I  suggest  as  a  first  expedient  toward  cor- 
rection, the  formation  of  an  employees'  contact  com- 
mittee, consisting  of  a  contact  man  on  each  fore- 
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man's  shift  who  will  receive  in  writing  the  sug- 
gestions and  complaints  of  all  persons  employed 
in  the  group. 

These  contact  men  are  to  be  selected  from  the 
workers  by  secret  ballot,  and  are  not  to  include 
any  foremen  or  executives.  Candidates  should  be 
selected,  who  in  the  opinion  of  the  voter  are  best 
suited  from  a  temperament,  experience  and  ability 
standpoint  and  free  from  prejudicial  convictions, 
rather  than  from  purely  a  personal  popularity  view 
as  their  task  will  be  a  laborious  one  and  they  will 
have  to  be  able  to  analize  suggestions  in  an  intelli- 
gent manner  so  as  not  to  flood  the  management  with 
an  avalanche  of  crackpot  suggestions  and  petty  com- 
plaints of  no  serious  import. 

To  start  this  I  suggest  that  we  take  ballots  be- 
ginning Monday,  May  26th,  through  the  medium  of 
a  secret  ballot  slip  containing  on  a  perforated  cor- 
ner the  employee's  number.  This  number  to  be 
checked  off  on  a  register  when  voted  and  the  num- 
ber removed  from  the  ballot  before  placing  in  the 
box. 

The  two  men  receiving  the  highest  number  of 
votes  in  each  group  will  then  be  published  as  candi- 
dates for  a  run  off  vote  providing  the  original  vote 
does  not  give  one  person  a  majority  of  all  votes 
cast. 

The  Employees'  Contact  Committee,  after  elec- 
tion will  meet  and  elect  from  the  personnel  of  the 
committee  three  men  to  act  as  an  executive  commit- 
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tee  to  review  the  reports  turned  in  by  the  contact 
committee  individual  members. 

They  will  in  turn  consider  the  reports  and  pass 
on  to  the  management  such  items  as  they  consider 
worthy  of  consideration. 

There  will  be  considerable  detail  to  this  arrange- 
ment and  the  company  will  if  it  proves  desirable 
furnish  ])aid  clerical  help  to  help  out  and  is  willing 
to  allow  additional  compensation  to  the  committee 
members  if  the  duties  become  burdensome. 

The  time  of  service  of  these  committeemen  can  be 
set  by  rules  established  after  the  organization  be- 
comes effective. 

I  believe  I  am  correct  in  the  surmise  that  we  are 
in  an  ideal  position  to  establish  a  splendid  fellow- 
ship among  our  workers  if  this  plan  is  properly 
followed  and  honestly  administered  as  we  do  not 
have  the  problems  of  the  mass  labor  groups  of  the 
East. 

By  this  system,  which  can  become  an  affiliated 
activity  of  the  Employees'  Welfare  Association 
every  person  can  feel  that  his  problems  and  interest 
are  being  represented  by  fellow  workers  of  his  own 
selection,  who  are  not  subserviant  to  any  internal 
clique,  nor  dominated  by  outside  influences,  whose 
interests  might  be  quite  foreign  to  the  personal  wel- 
fare of  our  workers. 

This  committee,  selected  as  it  will  be,  by  your 
own  votes,   secretly  placed  without  coercion,   will 
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not  be  dominated,  nor   intluenced  by  the  manage- 
ment. 

This  business  is  my  hobby,  and  having  in  26  years 
attained  the  goal  of  one  of  the  finest  specialty  fac- 
tories in  the  United  States,  I  am  now  desirous  of 
accomplishing  in  the  next  9  years  the  training  and 
building  up  of  one  of  the  ideal  employee  groups  of 
the  country. 

Some  bankers  and  industrial  tycoons  will  call 
me  an  altruistic  visionary  nut  for  entertaining  any 
such  hopes. 

I  haA^e,  however,  employed  people  for  over  30 
years,  worked  with  tools  since  I  was  16  years  old  and 
I  possess  the  courage  to  try  things  that  many  would 
fear  to  undertake.  During  these  long  years,  much 
of  the  time  I  was  overburdened  with  personal  prob- 
lems, lack  of  experience  and  money,  so  the  past  has 
not  always  been  ideal  nor  have  I  always  been  in  a 
position  to  give  the  proposition  I  have  in  mind  a 
fair  trial. 

At  the  present,  however,  you  have  the  oppor- 
tunity of  dealing  with  an  institution  that  has  no 
watered  stock  on  which  a  market  has  to  be  main- 
tained, no  stockholders  clamoring  for  dividends  and 
no  bankers  putting  on  the  screws  to  protect  their 
investments.  i 

The  Corporation  has  no  indebtedness  except  cur- 
rent bills  and  accrued  payroll  involved  in  the  month 
of  May. 
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I  have  had  the  faith  in  our  American  future  to 
reinvest  funds  on  hand  and  borrow  money  person- 
ally and  invest  it  in  the  phenomenal  recent  expan- 
sion that  has  created  the  jobs  that  two-thirds  of  you 
now  hold. 

To  hold  and  obtain  the  business  to  maintain  these 
jobs  will  require  the  best  efforts  of  all  concerned, 
and  I  believe  I  know  enough  about  mass  psychology 
to  place  justifiable  faith  in  the  fact  that  once  you 
are  convinced  you  are  working  to  your  own  interest 
you  will  spare  no  effort  to  improve  quality  of  our 
products,  improve  production  methods,  eliminate 
waste  and  expose  drones  and  subversive  employees 
whose  actions  are  detrimental  to  the  group  welfare. 

New  inexperienced  workers  are  for  the  most  part 
a  liability  for  the  first  90  days  to  any  institution  and 
by  July  1st  one-third  of  our  employees  will  be  in 
this  class  and  another  one-third  in  process  of  grad- 
uating from  it  so  the  bonus  for  the  nations  birthday 
presents  problems  from  a  money  ^^ewpoint  on  the 
part  of  the  management,  but  I'm  going  to  make  an 
investment  in  faith  in  you  workers  and  pay  you  5% 
in  cash  of  the  wages  you  have  earned  during  the 
period  you  have  been  employed  from  January  1st, 
1941,  to  July  1st,  1941.  This  is  based  on  the  assump- 
tion that  we  will  maintain  or  better  our  present  pro- 
duction for  the  remaining  period. 

We  are  faced  with  serious  competition  and  the 
nation  as  a  whole  is  honeycombed  with  subversive 
elements    ready   to    strew   wreckage    anywhere    or 
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everywhere  to  make  racketeering  income  or  impair 
defense  production,  depending  on  the  elements  mo- 
tivating them.  They  will  resort  to  lies,  libel,  cir- 
culation of  false  rumors,  force  or  coercion  to  gain 
their  objective.  Some  activities  are  so  crude  they 
are  glaringly  self-evident,  but  they  soon  switch  to 
skillfully  adroit  methods. 

This  comjjany  to  make  successful  products  must 
carefully  analyze  purposes  of  origin  and  use  of  the 
proposition  presented  to  it,  and  to  build  the  em- 
ployee organization  I  vision,  every  w^orker  will  have 
to  analyze  the  purpose  and  objective  of  all  subjects 
and  propositions  placed  before  him,  and  determine 
whether  they  are  for  his  welfare  or  whether  he  is 
being  used  as  a  tool  for  some  others  agrandisement. 

We  are  nearing  our  total  practical  employment 
rolls,  and  if  we  can  meet  competition  successfully 
to  increase  the  business  we  must  cover  the  increase 
b}"  new  tooling,  new  methods,  and  increased  train- 
ing and  skill  on  the  part  of  the  workers. 

This  improvement  can  readily  be  obtained  by  the 
cooperation  of  all  involved,  by  a  united  action  to 
eliminate  grievances  and  the  adoption  of  methods 
and  tools  that  suggest  themselves  to  you  from  your 
observations  and  experiences  .  .  its  attainment  will 
warrant  increased  wages. 

1  desire  every  sincere  suggestion  or  complaint  to 
he  acknowledged  by  the  committee  regardless  of 
merit  and  I  will  provide  forms  for  a  system  to  take 
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care  of*  this,  and  siijjplement  it  with  a  l'ollow-uj> 
method  on  accepted  suggestions  or  verified  com- 
plaints to  assure  action. 

We  are  bringing  down  to  date  our  ruh^s  for  re- 
publication so  all  employees  will  be  familiar  with 
same,  and  due  to  the  expanded  employment  most  of 
our  employees  do  not  know  an  agreement  with  the 
workers  exists  so  I  suggest  the  drafting  of  a  new 


one. 


We  can  start  with  a  skeleton  set-up  establishing 
seniority,  protecting  the  workers  against  "sacred 
cows"  that  can  creep  into  any  organization  and  as- 
suring workers  of  holding  their  jobs  as  long  as  they 
work  to  the  common  good  and  perform  the  service 
for  which  they  are  paid  in  a  satisfactory  manner. 

Your  grievance  complaints,  if  warranted,  can 
form  the  basis  of  action  for  correction  of  existing 
unfairness  if  it  has  crept  in  during  our  expansion. 

The  business  has  grown  to  sufficient  size  to  have 
available  a  group  of  experienced  men  to  intelligently 
pass  on  suggestions  for  changes  in  methods  for 
shift  assignments,  pay  adjustments  and  shifting  ot 
employees  activities  to  enable  them  to  learn  new 
things  or  place  them  where  they  are  better  suited 
for  results. 

I  want  the  employees  to  feel  that  they  will  not 
be  penalized  by  the  management  throug-l|  person- 
alities as  long  as  they  perform  conscientious  pro- 
ductive  work. 
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We  can  expect  some  "family"  squabbles,  espe- 
cially while  we  are  under  such  high  pressure,  but 
much  of  this  can  be  forgiven  or  overlooked  if  it  is 
not  overdone  or  threatens  the  general  welfare. 

Our  superintendent  is  here  to  maintain  produc- 
tion and  discipline  and  the  foremen  are  here  to  as- 
sist him  and  keep  the  work  moving.  They  are  not 
expected  to  "slave  drive"  the  workers,  but  they  are 
to  see  that  work  is  produced,  as  a  business  institu- 
tion can  not  lift  itself  by  the  boot  strap  and  we 
must  produce  results  on  a  basis  where  we  can  get 
new  business  against  competition. 

The  superintendent's  force,  however,  will  not  tol- 
erate insubordination  which  is  a  cause  for  discharge 
in  an}^  successful  organization. 

Our  supervisory  staff  is  not  to  be  abusive  to  the 
help  beyond  reason,  but  you  should  expect  some 
disciplining,  which  occasionally  may  be  unreason- 
al:>1e  as  tempers  are  short  when  men  are  under  pres- 
sure. 

I  realize  that  in  some  spots  our  men  and  methods 
arc  weak  but  we  have  corrective  measures  in  mind 
and  intelligent  suggestions  from  any  of  you  can 
broaden  the  scope  of  our  projected  improvement  in 
this  respect. 

J)on't  sell  Jim  Cannon  short. 

JAMES  H.  CANNON. 
May  20th,  1941. 
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BULLETIN 

June  11,  1941 

To  the  Employees  of  the  Cannon  Electric  Develop- 
ment Company  and  Cannon  Manufacturing  Cor- 
poration : 

Folks: 

In  view  of  the  false  statements  constantly  being 
made,  inspired  by  ulterior  motives,  I  believe  it  essen- 
tial at  this  time  to  mak(^  the  attitude  of  your  Com- 
panies clear: 

First,  your  Management  has  conclusive  reason  to 
believe  that  you  desire  to  give  the  newly  elected 
Contact  Committee,  representing  100%  of  the  organ- 
ization, an  opportunity  to  organize  and  prove  what 
it  can  do. 

Second,  I  believe  that  you  grant  yourselves  suffic- 
ient democratic  intelligence  to  make  your  own  de- 
cisions. 

Based  on  these  two  presumptions,  I  desire  to  make 
clear  the  following  statement  of  policy  we  have 
found  it  necessary  to  adopt: 

We  will  meet  with  the  Contact  Committee  and 
render  all  assistance  possible  to  put  our  shop  organ- 
ization into  productive  shape,  60%  green  though  it 
is. 

We  will  consider  every  reasonable  complaint  or 
suggestion  and  remedy  or  adjust  any  condition  to 
the  best  of  our  ability. 

Should  dissatisfaction  occur  wdth  regard  to  the 
performance  of  the  Contact  Committee,  we  will  re- 
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ceive  and  advise  with  any  other  group  of  workers 
within  our  plant. 

If  results  warrant,  and  I  feel  in  my  heart  they 
will,  we  will  raise  wages  as  soon  as  our  organization 
gets  co-ordinated  and  x>roduces  results  that  warrant 
such  action. 

A  normal  study  of  the  work  you  are  doing,  coupled 
with  intelligent  managerial  direction,  will  enable 
you  within  an  amazingly  short  time  to  speed  up 
shipments  without  increasing  personnel,  that  will 
justify  wage  increases. 

It  is  solely  a  matter  of  weighing  payroll  against 
shipments  and  the  answer  is  self-evident. 

In  view  of  the  false  representations  that  have  been 
made  and  the  betrayal  of  confidences  that  is  con- 
stantly coming  to  our  attention  the  Companies' 
Declaration  of  Policy  is  this : 

We  will  co-operate  with  your  elected  Contact 
Group  and  do  everything  possible  to  make  it  a 
success. 

We  will  meet  with  any  group  of  employees  who 
have  something  legitimate  to  present  (and  by  legi- 
timate, we  mean  constructive  suggestions  or  com- 
plaints on  which  they  feel  the  Contact  Group  has 
inadequately  functioned). 

We  will  receive  any  legal  complaint  through  the 
shop  committee  of  Lodge  311,  International  Asso- 
ciation of  Machinists,  A.  F.  of  L  with  whom  we  have 
a  signed  agreement  that  is  continuous  in  effect  until 
rescinded  or  altered  by  30  day  written  notice  by 
either  party  thereto. 
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In  view  of  the  deliberate  mis-statements  that  have 
been  made  and  the  false  front  that  has  been  put  on 
to  you  by  organizations  that  have  tried  to  take  advan- 
tage of  you,  please  be  advised  that : 

You  will  not  be  penalized  for  joining  or  already 
belonging  to  any  legitimate  organization. 

Neither  can  you  secure  or  insure  your  employment 
by  joining  any  organization,  as  your  tenure  in  em- 
ployment under  the  present  Management  is  based 
solely  on  your  ability  to  perform  the  work  for  which 
you  are  paid. 

From  this  date  on,  therefore,  the  Companies  will 
ignore  any  ''demand",  "requests"  or  coercive  en- 
treaties to  recognize  or  to  treat  with  any  organization 
as  a  bargaining  agent  until  such  organization  has 
gone  to  the  Labor  Board  and  induced  them  to  con- 
duct an  election  under  the  law,  proving  a  majority 
support  for  the  plaintiffs  by  secret  ballot  of  our 
employees  as  a  whole. 

Please  keep  the  fact  in  mind  that  as  long  as  I 
operate  this  business  my  employees  are  going  to 
work  here  of  their  own  free  will  and  they  do  not  have 
to  join  any  organization. 

Stand  up  for  your  rights  and  do  not  pay  dues  to 
any  institution  against  your  own  free  ^vill  and  choice. 

/s/  JAMES  H.  CANNON. 
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Making  Dreams  Come  True! 

Messages  to  the  Employees  of  Cannon  Electric  De- 
velopment Co.,  and  Cannon  Manufacturing  Corp. 
are  published  every  little  Avhile  as  the  spirit  moves 
by  James  H.  Cannon  .  . . 

■  PLAXS  AND  OBJECTIVES 

I  want  all  of  the  new  employees  to  know  the  signi- 
ficance of  the  above  title. 

This  business  as  you  already  perhaps  know,  is  my 
hobby. 

I  want  you  to  analyze  the  work  you  are  doing  and 
compare  it  with  your  past  experience. 

Are  you  earning  your  pay  ? 

You  can't  squeeze  blood  out  of  a  turnip  and  you 
cannot  expect  a  continuance  of  pay  checks  for  serv- 
ices you  do  not  perform  evidenced  by  a  loss  of 
approximately  60 7o  of  recent  contracts  on  the  "AN" 
line  of  plugs  which,  as  soon  as  the  present  back-log 
is  completed,  will  represent  80%  to  90%  of  the  avail- 
able business. 

We  must  stop  this  loss  and  to  do  so  we  have  to 
establish  reliable  costs  we  can  depend  upon  in  placing 
bids. 

You  are  working  in  one  of  the  best  equipped  spec- 
ialty factories  in  the  United  States  and  if  we  get 
licked  it  will  be  our  own  fault! 

I  made  some  quick  money  on  our  regular  fittings 
due  to  the  rapid  expansion  of  the  business  wherein 
the  overhead  expense  did  not  increase  as  rapidly 
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as  the  sales  volume  and  I  passed  a  substantial  part 
of  it  on  in  adjusted  pay  schedules. 

Those  conditions  do  not  now  apply  and  to  maintain 
the  present  j)ay rolls,  we  must  meet  vicious  competi- 
tion from  workers  trained  in  cheaj)  "mass"  produc- 
tion where  cents  are  split  in  figuring  costs. 

Personally,  I've  never  desired  a  lot  of  money  but 
I  never  again  wish  to  reach  the  point  experienced  in 
my  past  life  where  I  could  not  borrow  $25.00  to  keep 
the  public  utilities  connected  and  I  think  I'm  entitled 
to  security  in  my  old  age  in  return  for  the  26  years 
I've  spent  building  this  business. 

I  worked  in  this  town,  when  Bob  and  Helen  (my 
oldest  children)  were  babies,  for  $90.00  per  month 
and  living  costs  were  16%  higher  than  they  are  today. 
The  first  five  years  of  this  business  I  made  less  than 
that  and  in  the  next  15  years  my  salary  climbed  from 
$50.00  to  $125.00  per  week. 

To  put  America  on  its  feet,  goods  must  be  produced 
at  a  profit  to  establish  income  to  su])port  the  tax 
burden  with  which  we  are  now^  confronted. 

Bob  was  2  years  old  when  I  started  this  business 
and  he  has  been  trained  in  it  and  understands  the 
problems  involved.  He  represents  the  contact  you 
need  to  get  a  square  deal  for  he  has  inherited  the 
characteristics  that  has  built  this  business — Funda- 
mental Honesty — which  is  the  priceless  ingredient 
that  gives  us  the  financial  support  to  meet  all  de- 
mands when  backed  l)y  over  a  quarter  of  a  century  of 
successful  operation  on  my  part. 

I  want  you  to  be  proud  of  the  fact  that  you  are 
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a  part  of  the  Cannon  organization  and  to  do  this, 
results  must  retlect  your  individual  effort. 
It's  up  to  you — 

1.  You  can  join  any  organization  that  you  think 
worthwhile  without  jeopardizing  your  employment. 

2.  You  cannot  slow  down  or  stop  our  production 
Avithout  throwing  people  out  of  work  permanently, 
as  the  business  will  first  go  to  competition  and 
secondly,  the  plant  mil  undoubtedly  be  government 
operated,  which  none  of  us  want,  as  political  man- 
agement is  a  hard  master. 

3.  Y^ou  were  given  the  opportunity  to  work  out 
your  own  destiny  by  intelligent  selection  of  the  con- 
tact men  in  your  group — election  ])eing  tabulated 
now. 

4.  This  plant  will  never  be  operated  as  a  "closed 
shop"  by  any  organization  as  long  as  I  own  it. 

5.  No  organization  will  dictate  its  policies  from 
the  outside  unless  the  government  takes  it  over. 

In  conclusion,  just  analyze  the  approaches  that  are 
made  to  you.  You'll  get  the  right  answer  in  the  ma- 
jority of  cases  and  you  can  well  appreciate  that  you 
now  have  an  opportunity  to  be  a  part  of  an  ideal 
working  organization  as  I'll  listen  to  any  reasonable 
suggestions  and  put  into  effect  those  that  do  not 
threaten  the  general  welfare. 

Don't  sell  Jim  Cannon  short. 

June  3,  1941. 

J.H.C. 


Cannon  Manufacturing  Corp.,  et  al.         661 

BOARD'S  EXHIBIT  No.  8 

[lcl\)stal  Card] 

Mr.  James  H.  Cannon 
P.O.  Box  75,  Station  A 
Los  Angeles,  California 

Date , 

Dear  Mr.  Cannon: 

I  desire  to  give  the  Contact  Committee  I  have 
lielped  elect,  an  opportunity  to  function  with  a  view- 
to  increasing  production  to  make  possible  increased 
wages. 

In  so  doing  I  expect  it  to  correct  reasonable  griev- 
ances that  are  fairly  presented  from  time  to  time. 

It  is  understood  that  this  expression  in  no  way 
effects  my  membership  in  any  trade  organization  to 
which  I  belong  or  which  I  may  join. 

Very  truly  yours, 

Name , 

Address 

I  have  been  employed  by  your  organization  since 

Clock  No 

June  18,  1941 
Employees : 

In  view  of  the  mis-statements  that  have  been  made 
to  you  verbally  and  in  bulletin  form,  I  deem  it  advis- 
able at  this  critical  time  to  call  for  an  expression 
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of  your  desires  to  enable  me  to  intelligently  deter- 
mine our  course  of  action. 

Considering  the  questionable  origin  of  these  false 
claims  and  accusations,  I  have  felt  they  would  de- 
stroy their  effectiveness  from  your  own  knowledge 
of  facts  and  for  that  reason  I  have  not  replied  to  the 
insulting  statements. 

At  present,  however,  it  is  imperative  that  I  know 
your  individual  desires. 

I  suggested  the  election  of  a  Contact  Committee 
100%  representative — which  has  been  accomplished. 
It  has  erroneously  been  called  a  Grievance  Commit- 
tee which  is  not  its  primary  purpose.  Its  purpose  is 
to  ''work  in"  the  new  employees  so  they  can  effic- 
iently produce  and  also  correct  grievances  that  are 
bound  to  exist  in  an  organization  expanding  so 
rapidly. 

Also  its  purpose  is  to  improve  operations  from 
every  angle  in  our  methods,  as  a  5c  per  hour  raise 
represents  approximately  $400.00  per  day  and  this 
money  does  not  grow  on  alfalfa  bushes. 

I  am  enclosing  a  postcard  enabling  you  to 
inform  me  if  you  so  desire,  that  you  first  want  the 
opportunity  to  work  out  your  own  problems  in  the 
manner  suggested  and  that  until  this  plan  is  found 
wanting  in  results  you  are  not  desirous  of  outside 
interference  that  could  easily  prove  disastrous. 

Understand  that  this  in  no  way  effects  your  mem- 
])ership  in  any  trade  organization  to  which  you  be- 
long or  may  desire  to  join. 
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With  the  proper  majority  of  response  it  will  proves 
Ix^yond  any  question  or  doubt  that  you  desire  to  work 
and  be  freed  from  constant  harassing  from  any 
source. 

I'm  calling  on  you  for  an  honest  expression  of 
your  wishes,  as  I  need  all  the  energy  I  possess  to 
continue  the  advancement  of  this  business. 

Kindly  mark,  sign  and  mail  the  enclosed  card  at 
once  so  I  can  guide  myself  accordingly. 

Sincerely  yours, 

/s/  JAMES  H.  CANNON. 


BOARD'S  EXHIBIT  No.  10 


United  Electrical,  Radio  and 
Machine  Workers  of  America 
5851  Avalon  Boulevard 
Los  Angeles,  California 

Att. :  Mr.  Carl  Brant 
Gentlemen : 


June  25, 1941 


Acknowledging  your  communication  of  June  24, 
the  Grievance  Committee  you  referred  to  does  not 
represent  a  majority  of  our  employees. 

The  employees  have,  however,  elected  a  Contact 
Committee  by  a  secret  ballot  of  the  employees  as  a 
whole  and  have  assured  me  overwhelmingly  of  a 
desire  to  give  the  elected  committee  an  opportunity 
to  prove  its  worth. 
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This  committee  has  l^egiin  to  function  and  has 
already  re-instated  a  discharged  employee  to  give 
him  another  chance.  Your  organization  has  member- 
shij)  on  the  Contact  Committee  Avhich  is  working 
wholeheartedly  for  the  welfare  of  all  employees  and 
you  can  rest  assured  that  there  will  be  no  discrimina- 
tion and  that  your  membership  will  get  fair  and 
impartial  treatment. 

Your  field  organizers  have  been  so  impressively 
unfair  in  their  pu]:)lic  bulletins — in  making  false 
statements,  distorting  facts,  blackguarding  the  Com- 
pany and  obnoxiously  trying  to  promote  dissatisfac- 
tion in  a  happy  working  group  that  I  believe  the 
majority  of  our  emi)loyees  have  no  more  confidence 
in  your  organization  and  motives  than  I  do. 

For  that  reason,  we  are  not  meeting  with  you  next 
week  as  you  request  or  any  other  time  until  you 
have  proven  in  an  established  legal  manner  that  a 
majority  of  our  employees  desire  you  to  represent 
them  which  is  very  evident  at  the  present  time  they 
do  not. 

Very  truly  yours, 

CANNON  ELECTRIC  DEVELOPMENT  CO., 

/s/  JAMES  H.  CANNON, 
President. 
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Local  1421  Electrical  Radio  Mcho. 
Affiliates  C.I.O. 
5851  Avalon  Blvd. 
Los  Angeles,  Calif. 

July  3,  1941 

Att. :  Mr.  Carl  Brant,  Field  Organizer 

CJentlemen: 

Responding  to  your  published  letter  of  June  28,  I 
am  presenting  a  few  pertinent  facts. 

I  've  piloted  this  business  thru  26  riotous  years,  15 
of  which  were  in  abject  poverty.  I  have  built  a  loyal 
group  of  employees.  They  have  been  treated  fairly 
and  anyone  in  the  ''know"  realizes  that  one  year 
employment  in  our  factory  is  "open  sesame"  in  any 
aircraft  factory  in  the  southwest  if  the  worker's 
nose  is  clean. 

M}^  older  employees  know  full  well  they  can  join 
any  union  or  not  join  as  they  see  fit  without  jeopard- 
izing their  employment  in  my  institution.  They  have 
signified  in  written  overwhelming  response  that  they 
desire  the  Contact  Committee  they  have  collectively 
elected  to  be  given  a  fair  and  impartial  chance  to 
function.  That  is  the  expressed  desire  of  a  large 
majority  of  the  people  here  employed  and  it  will  be 
the  law  as  long  as  I  operate  the  business. 

I  received  your  Mr.  Elconin  and  Mr.  Brant  and 
in  a  friendly  way,  agree  at  their  suggestion  to  receive 
recommendations  for  a  line  of  procedure  originating 
from  a  discussion  on  a  fixed  date.  Instead  of  this,  the 
next  morning,  a  flamboyant  bulletin  appeared  to  the 
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effect  that  Cannon  had  agreed  to  meet  regularly  with) 
the  C.I.O.  which  I  did  not.  I  stated  that  the  Manage- 
ment would  at  any  time  consider  the  complaints  of 
any  indiA'idual  worker  or  group  of  workers  if  they 
have  a  just  cause  for  complaint  and  there  was  no 
reason  why  the  C.I.O.  could  not  be  heard  in  an 
unbiased  appeal  at  any  time. 

You  two  gentlemen  did  not  keep  your  agreement. 
Instead  you  'phoned  that  you  w^ere  not  prepared 
to  meet  the  appointment  and  would  do  so  the  follow- 
ing week.  This  conflicted  with  the  Directors'  meet- 
ing, at  the  time  you  suggested,  so  you  presented  a 
written  form  of  suggestions,  that  were  on  the  face, 
merely  a  proposed  procedure  already  undertaken  by 
the  employee  elected  Contact  Committee  and  well 
under  way. 

Personally,  my  talent  and  available  time  as  well 
as  my  physical  endurance  are  well  occupied  with  the 
expansion  of  this  plant  which  had  made  possible  the 
employment  of  %  of  our  present  employees.  This 
group  is  employed  to  the  best  of  their  ability  in 
producing  goods  for  the  National  Defense.  You  have 
taken  upon  yourselves  the  responsibility  of  accusing 
me  of  breaking  my  word.  This  plant  and  all  its 
extensions  were  built  on  the  spoken  w^ord  of  Jim 
Cannon  without  a  single  written  contract  and  all  bills 
have  been  paid  as  presented.  My  employees  can  at 
any  time  get  a  just  and  impartial  hearing. 

In  the  meantime,  I'm  calling  your  bluff — make 
good  your  charges  of  illegal  actions  or  quit  harassing 
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and  trying  to  si)rc'ad  discontent  among  my  employees. 
There  is  no  need  of  paralleling  tlic  work  of  tin.' 
present  Contact  Committee. 

/s/  JAMES  H.  CANNON. 


BOARD'S  EXHIBIT  No.  15 

Making  Breams  Come  True! 

Messages  to  the  Employees  of  Cannon  Electric  De- 
velopment Co.,  and  Cannon  Manufacturing  Corp. 
are  published  every  little  while  as  the  spirit  moves 
by  James  H.  Cannon  .  .  . 

To  the  Employees  of  Cannon  Electric  Development 
Company  and  Cannon  Manufacturing  Corpora- 
tion. 

Folks: 

A  pertinent  presentation  of  facts  at  this  vital 
time  is  of  paramount  importance  to  all  of  us. 

Today  I  signed,  within  a  year,  the  41st  and  42nd 
baby  bonus  check,  representing  a  help  to  a  new  crop 
of  American  citizens,  larger  than  my  old  normal 
crew  of  about  40,  during  the  employment  of  which  I 
was  far  more  contented  than  I  am  at  present. 

One  year  ago  this  month,  it  taxed  my  courage  to 
start  the  construction  of  Plant  No.  2  and  after  doing 
so  my  intricate  knowledge  of  trade  conditions  in- 
dicated that  I  had  a  ''bull  by  the  tail,"  the  release 
of  which  would  leave  us  in  the  dust  of  oblivion,  so  I 
was  obliged  to  push  forward  and  keep  expanding 
which  made  possible  the  jobs  of  two-thirds  of  you 
now  employed.  You,  for  the  most  part,  were  glad 
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to  get  these  jobs  ov  you  would  not  have  api)lied  for 
them.  In  addition  to  this,  I  have  shortened  the  wage 
advancement  period  and  added  many  other  benefits 
in  expanded  insurance  coverage,  assumption  of  all 
dues  for  the  Employees'  Welfare  Association,  plus 
the  bonus  which  was  a  high  hurdle  to  undertake  with 
two-thirds  new  employees. 

Your  new  Contact  Committee  is  generously  devot- 
ing its  time  in  an  effort  to  organize  and  to  serve 
you  in  a  true  democratic  mamier  and  they  have 
already  bowled  over  the  Management  twice  in  re- 
instating employees.  Give  them  a  fair  break  and 
they  will  deliver  you  100%  service  for  they  are  your 
voice  and  are  responsible  to  you  only  but  will  re- 
quire a  little  time  to  become  organized  and  experi- 
enced. 

Wlien  I  see  the  vray  the  folks  on  the  Employees' 
Welfare  Committee  work,  it  gives  me  a  kind  of 
watery  feeling  around  the  eyes  for  they  never  com- 
plain about  long  hours  of  detailed  discussion  re- 
quired and  their  conscientious  attitude  about  hand- 
ling the  welfare  funds  would  lead  you  to  believe  they 
thought  they  had  been  entrusted  with  the  Russian 
Crown  Jewels  of  fal^led  time.  I  note  five  marriage 
gifts  in  the  last  month  from  the  welfare  fund.  With 
42  baby  bonus  paid  in  the  last  twelve  months,  we  will 
need  a  lot  of  intestinal  fortitude  to  face  the  future 
at  five  weddings  a  month ! 

Kindly  realize  that  when  you  are  a  part  of  one 
of  the  miracle  organizations  of  America,  everything 
cannot  be  perfected  overnight!  This  business  was 
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not  built  on  "luck"  but  opportune  circumstances 
under  a  Management  that  knew  how  to  use  them  has 
helped.  I  have  informed  your  managing  executives 
that  this  is  no  longer  a  "one  man"  institution  and 
successful  operation  is  dependent  on  the  collective 
knowledge  of  our  older  employees  with  the  collabora- 
tion of  those  newly  acquired  who  show  tangible 
thinking  ability.  We  must  hold  the  confidence  of  the 
employees,  manage  the  business  to  eliminate  waste 
and  meet  competition.  Anyone  with  enough  deduc- 
tive thought  to  get  anywhere  in  this  chaotic  world 
will  realize  that  an  institution  like  ours  which  has 
shown  results,  miraculous  in  modern  times,  is  bound 
for  a  time  at  least  to  be  harrassed  by  inefficiencies, 
abuses  and  most  of  all  the  other  petty  charges  that 
can  easily  be  pointed  out.  On  the  other  hand,  you 
have  your  Contact  Committee  at  work  to  straighten 
out  details  and  get  you  a  fair  representation. 

I  want  you  to  realize  I  have  only  limited  human 
endurance  and  to  keep  us  out  of  the  hands  of  the 
Investment  Bankers,  requires  all  of  the  talents  and 
energy  I  possess.  I  desire  a  little  time  to  think  of 
new  ideas  as  an  understructure  to  keep  as  many 
employed  as  possible  when  the  "bubble"  breaks. 

Primarily,  I  wish  the  Contact  Committee  to  col- 
laborate on  a  set  of  rules  and  regulations  for  a  start 
which  will  result  in  the  issuance  in  the  immediate 
future  of  a  book  of  rules  to  let  you  know  the  pre- 
liminary law  established  to  assure  continuance  of 
your  employment.  I  suggest  a  women's  auxiliary  to 
advise  Nurse  Walthall  in  the  presentation  of  the 
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women 's  problems  within  the  organization  which  she 
in  turn  will  follow  at  the  Committee  meetings.  The 
Committee  should  eo-operate  with  the  Superinten- 
dent under  the  Foremen  group  in  segregating  job 
standards.  By  that  I  mean,  it  is  impractical  under 
the  present  nebulous  plan  to  carry  ]:>lanket  raises 
based  on  time  of  employment.  We  must  analyze  jol^s 
and  set  pay  on  results  obtained,  putting  a  "top"  on 
less  skilled  lines  and  provide  promotion  at  higher 
pay  to  more  productive  lines,  for  there  is  no  logic 
in  penalizing  al)ility  to  drag  mass  inefficiency.  Labor 
cannot  get  pay  it  does  not  earn  for  any  secured 
length  of  time. 

Getting  this  far  with  only  a  ninth  grade  school 
education,  don't  you  think  my  suggested  ideas  are 
worth  a  fair  trial  ? 

Don't  rock  the  boat — 

/s/  JAMES  H.  CANNON. 
JHCrE.J 
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May  8, 1942 
Mr.  Harry  Bridges, 

Regional  Director  for  the  State  of  California  CIO, 
c/o  United  Electrical,  Radio  and  Machine  Workers 

of  America, 
5851  Avalon  Blvd., 
Los  Angeles,  California. 

Dear  Mr.  Bridges: 

Your  letter  of  April  24th,  in  which  yon  mention  the 
change  in  times  and  policies,  received. 

Painting  the  spots  off  a  leopard  does  not  alter  the 
conditions  of  its  past  or  assure  the  future.  In  view 
of  the  opinion  of  those  qualified  to  pass  judgment, 
the  disastrous  and  unwarranted  strike  of  the  long- 
shoremen of  several  years  ago  cost  the  western  group 
of  these,  our  United  States,  more  money  than  the 
great  Mississippi  Valley  floods  during  the  same  per- 
iod and  was  absolutely  unjustifiable. 

Your  electrical  division  tried  to  take  my  little 
company  like  Hitler  took  the  Low  Countries.  First 
by  Fifth  Column  methods  of  infiltration  and  then 
by  force  when  our  defenses  were  weakened  by  large 
additions  of  new  help  who  did  not  know  what  it 
was  all  about. 

This  was  typified  by  the  remark  of  one  worker 
who  stated  that  it  was  the  first  job  he  had  ever  held 
and  that,  if  by  joining  something  he  could  get  fifty 
percent  more  money,  he  was  for  it. 

Under  the  restrictions  of  the  prevailing  interpre- 
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tation  of  the  labor  laws  we  were  obliged  to  remain 
tongue-tied  while  we  were  being  black-guarded  with 
racoub  l^and  wagons,  dirty  yellow  bulletins,  which 
did  not  adhere  to  facts  and  making  false  promises. 
This  extremely  flagrant  attitude  on  the  part  of  your 
representatives  jn'oduced  the  results  so  surprising  to 
your  ex-communist,  Mr.  Brant.  They  were  able  to 
coerce  and  intimidate  workers  to  join  your  union 
to  maintain  their  peace  of  mind  but  when  it  came 
to  a  secret  ballot,  the  employees  exercised  their  demo- 
cratic rights  and  expressed  their  true  wishes,  losing 
for  you  the  only  consent  election  in  the  United  States 
of  America  of  the  ITER,  to  the  best  of  my  knowledge, 
and  the  result  was  super  induced  by  your  own  tactics. 

I  have  been  a  worker  all  my  life  and  a  friend  of 
labor  and  labor  has  been  a  friend  of  mine.  The 
contract  we  had  with  the  A.  F.  of  L.  was  existant  at 
the  time  your  cohorts  besieged  our  gates.  We  treated 
our  help  so  well  that  they  all  quit  paying  dues  to 
the  A.  F,  of  L.  and  it  was  only  through  the  influx 
of  new  employees  that  j^ou  were  able  to  get  a  foot- 
hold at  all. 

Our  employees  listened  to  the  words  of  self-praise 
your  institution  issued  about  the  wonders  they  had 
accomplished  in  an  adjoining  brass  foundry.  They 
have  seen  this  foundry  disintegrate  and  the  owners 
sell  out  at  a  price  that  only  save  them  six  j^ears  wages 
in  return  for  their  lifetime  of  work,  at  the  purchase 
price.  Since  then  they  have  seen  the  employment 
dwindle  to  less  than  25%  of  those  originally  em- 
ployed before  you  l)egan  your  activities  and  these 
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are  now  employed  largely  through  woi'k  we  are  able 
to  sub-let  to  them. 

Wo  are  now  able  to  speak  in  self  defense. 

Any  subversive  moves  to  molest  this  jjlant  will 
meet  with  an  accounting  to  the  collective  front  of 
the  United  States  Army,  Navy,  Air  and  Signal 
Corps.  There  will  be  no  "push-over"  at  this  plant. 

I  trust  from  the  bottom  of  my  heart  that  you 
"have  got  religion",  applying  to  the  times,  and  that 
you  intend  to  devote  your  efforts  to  the  war  work. 

Our  little  group  now  have  in  their  hands  means 
of  expressing  and  representing  themselves  on  a  basis 
that  is  thoroughly  democratic  for  those  involved  and 
I  am  confident  that  they  are  loyal  and  well  meaning. 
We  know  we  have  their  loyalty  and  will  receive  the 
benefit  of  their  best  endeavors.  They  know  I  have 
implicit  faith  in  them. 

Under  the  circumstances,  you  and  I  have  nothing 
in  common  to  discuss,  and  the  limitations  of  my 
available  time  does  not  warrant  an  interview. 

Very  truly  yours, 

/s/  JAMES  H.  CANNON, 
President  Cannon  Manufacturing  Corporation. 
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[Cannon  Electric  Development  Co.,  Letterhead.] 

May  29, 1942 
Dear  Folks : 

I  do  not  claim  to  })e  psychic  but  I  sense  a  spon- 
taneous ''On  To  Victory"  feeling  in  the  plant  that 
cannot  be  expressed  in  words. 

I  think  and  believe  that  you  realize  I  am  not  fool- 
ing or  bluffing  in  the  attitude  I  have  assmned  that 
the  only  consequential  consideration  is  the  movement 
of  goods,  on  the  worn  out  reiteration — "Out  the 
Front  Door." 

I  am  not  a  Henry  Ford,  with  untold  millions  in 
reserve,  to  back  a  belief.  To  look  the  payroll  in  the 
eye,  twice  a  month,  I  have  to  ship  enough  goods  to 
bring  back  the  wherewithall  to  pay  it,  regardless  of 
any  personal  prejudice  or  belief  on  my  part. 

Somehow  I  seem  to  be  backed  by  a  Guardian  Angel 
that  guides  me  to  do  the  right  thing,  at  the  correct 
time. 

I  raised  wages  before  they  became  frozen  Init  I 
believe  the  latter  action  will  have  no  limiting  effect  on 
the  voluntary  desires  of  management.  In  other  words, 
there  will  be  no  opportunity  for  blackmail  by  labor 
against  management  in  war  industry  and  I  do  not 
believe  there  will  be  any  restrains  on  management 
for  paying  for  proven  superior  production. 

I  am  very  proud  of  the  record  you  have  made 
against  predicted  disaster.  April  was  our  biggest 
month  and  May  will  surpass  it. 

Stormy  times  are  ahead,  because  we  did  not  have 
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the  co-ordination  of  vision,  for  which  the  plant  was 
famous  when  I  ran  it  myself,  made  the  estimates 
and  promises  and  saw  that  they  were  fulfilled,  it 
simply  grew  over  our  heads,  but  we  now  know  what 
is  wrong  and  we  are  doing  our  level  best  to  pick  up 
the  missing  sources  of  supply,  bridge  the  gap  and 
get  back  on  the  established  Cannon  reputation  for 
responsibility. 

War  is  Hell,  as  General  Sherman  so  aptly  said, 
during  the  Civil  War.  You  have  seen  some  of  the 
Hell  start  to  break. 

We  are  going  onward  with  ever  increasing  support 
to  the  war  effort,  regardless  of  whose  pastures  are 
trodden  over. 

I  tossed  my  all  into  the  war  effort  and  beyond  the 
"Lost  Horizon"  I  am  looking  for  a  way  to  employ 
as  many  as  possible  of  you  when  the  bubble  bursts. 

My  "pen-pal,"  Harry  Bridges,  has  received  his 
last  letter  from  me.  These  eagle-beaked  foreigners, 
dis-enfranchised  ex-convicts  and  racketeers  are  on 
their  way  out  of  American  labor  leadership.  Ameri- 
can labor  is  entitled  to  its  just  dues  and  I  desire  to 
help  them  in  obtaining  their  just  deserts. 

Just  keep  plugging  for  Uncle  Sam  and  you  will 
have  no  just  cause  for  regret  is  the  written  promise 
of, 


/s/  JIM  CANNON.  i 
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Making  Dreams  Come  True ! 

1 

A  Message  to  '* Cannoneers"  from  James  H.  Cannon 

November  3,  1942 
Dear  Gang: 

A  letter  captioned  ''Labor  needs  Capital — ])ut 
Capital  needs  Labor  most"  came  to  my  attention 
tonight.  Accompanying  this  were  three  of  my  prev- 
ious letters,  copies  of  which  are  attached.  This  re- 
minds me  of  an  episode  of  the  last  war. 

A  private  had,  by  some  infraction  of  rules,  flag- 
rantly insulted  a  general.  The  general  said,  with  a 
twinkle  in  his  eye,  ''It's  all  right,  son,  but  don't  try 
it  on  a  second  lieutenant ! ' ' 

The  letter  was  defamatory  and  insulting. 

Be  that  as  it  may,  after  re-reading  my  three  letters, 
I  am  inclined  to  believe  the  author  is  sincere  in  his 
own  heart,  l)ut  has  been  mislead  and  used  as  a  tool 
for  propaganda. 

I  am  going  to  re-issue  these  three  letters  that  were 
used.  They  express  my  heartfelt  desires. 

Everyone  has  a  right  to  his  own  opinion  or  these 
Avould  not  be  our  own  United  States. 

On  the  other  hand,  no  individual  should  appoint 
himself  as  the  "Voice"  of  one  of  the  most  loyal  crew 
of  workers  in  America.  Neither  should  one  black- 
guard the  head  of  the  institution  that  feeds  him  with 
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a  circularized  letter  to  the  employees  before  the 
accused  party  has  heard  the  complaints  and  been 
given  an  opportunity  to  defend  himself. 

We  are  in  a  total  war  and  all  I  am  interested  in  is, 
Winning  It. 

In  April,  1939,  the  Cannon  Manufacturing  Cor- 
poration and  the  Cannon  Electric  Development  Com- 
pany had  a  combined  pa3n"oll  of  approximately  80 
employees.  Roughly,  70  manufacturing  and  10  sell- 
ing and  publicizing  our  products,  including  account- 
ing and  office  detail. 

I  was  designing  all  of  our  products,  utilizing  at 
that  time,  33  years  of  experience  in  the  electrical 
business,  with  24  years  behind  me  as  the  head  of  my 
own  business,  started  as  the  Cannon  Electric  Devel- 
opment Company. 

At  the  end  of  the  first  3  years,  on  my  own,  I  was 
penniless  and  $7,000.00  in  the  hole.  Did  I  quit?  No! 
I  borrowed  $100.00  and  built  a  shed  in  the  back  yard 
and  kept  going.  I  nearly  starved  for  the  first  15  years. 
I  told  my  creditors  I  was  broke,  but  if  they  would  not 
shut  off  my  credit,  I  would  pay  every  month  for 
current  purchases  and  make  up  the  balance  of  ar- 
rears as  soon  as  possible.  I  did — paid  off  every  cent, 
including  out-lawed  debts. 

Jim  Cannon  has  never  ]3roken  his  word  to  anyone 
and  it  may  be  interesting  to  know  that  the  plant  you 
now  occupy  (Plant  No.  2)  was  built  originally,  with 
all  its  extensions,  without  formal  contracts  and  with 
only  verbal  okeys.  This  has  made  possible  the  in- 
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crease  in  employment  from  the  original  80,  in  April, 
1939,  to  the  enviable  nmnber  of  people  we  now  em- 
l^loy. 

Being  a  *' one-man"  business  at  that  time,  it  is  im- 
])ossible  to  visualize  our  accomplishments  to  date. 

My  9th  grade  education  gave  me  a  start  and  36 
years  in  the  electrical  business,  principally  on  spe- 
cialties, gave  me  an  analytical  mind. 

We  are  now  out  to  win  the  war,  even  though  we 
are  not,  at  present,  doing  as  well  as  we  might  hope. 

The  sixth  paragraph  of  captioned  letter  can  well 
be  answered  by  the  statement,  on  my  part,  that  when 
the  business  changed  from  "one-horse"  to  produc- 
tion, I  was  dropped  into  on(^  of  the  most  abysmal 
holes  in  history. 

It  was  my  practice  to  estimate  the  jobs,  make  the 
quotations  and  promises  of  delivery.  The  business 
was  built  on  my  personal  control  of  these  items,  sufj- 
ported  by  the  old  crew  to  produce  the  goods  after  I 
had  determined  the  facts. 

We  seldom  broke  delivery  promises  because  my 
"one-horse"  crew  could  keep  in  touch  with  require- 
ments. If  we  had  made  a  promise,  I  would  personally 
go  down  town  and  obtain  missing  items. 

Back  to  the  abysmal  hole!  When  business  in  air- 
craft plugs  knocked  all  of  my  long  laid  plans  for 
specialty  marketing  into  a  cocked  hat,  I  found  I  had 
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one  of  two  choices — sell  out  a  minority  interest,  with 
enough  return  to  retire — or  risk  all. 

T  decided  to  risk  all,  and  the  3  letters  attached  to 
the  defamatory  publication,  outlined  my  ])rinciples. 

When  we  changed  from  a  one-man  organization 
into  quantity  production,  beyond  my  conception,  I 
found  myself  faced  with  the  dilemma  of  not  having 
trained  supporting  executives  to  fill  in.  Frankly,  I 
know  nothing  about  quantity  production,  but  I  do 
know  that  when  we  expand  so  rapidly  the  "abysmal 
hole"  dawn  near  became  the  ''black  hole  of  Cal- 
cutta" and  we  were  on  the  verge  of  sinking. 

You,  who  have  been  here  for  the  last  year  can 
realize  how  inefficient  our  performance  was  when 
you  came  in  "green"  and  found  some  of  the  fore- 
men could  not  answer  your  questions. 

The  propaganda  is  false  in  its  inception.  I  am 
merely  laying  the  facts  before  you  to  give  the  op- 
portunity to  the  loyal  to  judge  for  themselves. 

Sincerely, 

JIM  CANNON. 
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May  12,  1942 
Re-printed  11-3-42 
Polks: 

Tn  the  middle  of  vSunday  ni.^ht,  I  l)roadcasted  twice 
on  the  s])eaker  system  to  clear  up  some  rumors  that 
are  i)revalent  in  the  factory. 

Outside  of  being  the  best  "Plug"  factory  in  Amer- 
ica, we  outshine  them  all  in  rumors. 

I  want  you  to  understand,  individually  and  col- 
lectively, that  there  is  no  contemplation  of  a  general 
shake-up  in  our  personnel.  There  are  bound  to  be 
some  changes  in  getting  a  "streamlined"  ]\Ianage- 
ment.  Also,  we  can't  pay  75c  an  hour  for  40c  work, 
if  we  expect  to  stay  in  business.  This  is  not  your  fault 
as  many  of  you  have  come  in  here  new — and  have 
done  the  best  you  could  with  the  instruction  and 
facilities  available. 

We  have  employed  what  is  considered  the  best 
firm  of  industrial  engineers  in  America  to  straighten 
us  out  because  the  business  grew  over  our  heads. 

There  are  no  changes  contemplated  as  far  as  the 
elimination  of  our  personnel  is  concerned  outside  of 
the  fact  that  after  they  have  been  assigned  the  duties, 
if  the  employee  does  not  wish  to  accept  the  assign- 
ment, we  will  endeavor  to  switch  him  to  something 
else  more  suitable. 

We  propose  to  correct  the  inequalities  that  exist 
in  foremanship  and  general  management  wherein 
the  worker  gets  more  money  than  the  foreman,  who  is 
supposed  to  be  supervising  him.  We  are  going  to 
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pay  good  salaries;  w(^  are  going  to  show  them  how 
to  do  the  work,  and  show  th(^  w'orkers  how  to  do  it. 

AVe  expect  the  foreman  in  charge*  to  see  that  you 
workers  produce.  I  know  that  it  is  your  intention 
and  heartfelt  desire  to  do  all  you  can  to  win  this 
war  and  the  only  way  we  can  win  it,  is  to  produce 
goods.  The  only  way  we  can  stay  in  business  is  to 
j)roduce  the  goods  faster  and  of  a  better  quality  than 
our  competitors.  I  know  you  are  willing. 

We  are  going  to  place  the  instrumentality  in  your 
hands  to  enable  you  to  get  the  results  and  the  present 
wage  advancement  is  taken  on  a  blind  lead,  as  a 
responsibility  on  the  Management's  part,  to  carry 
through  to  such  standards.  Once  standards  are  es- 
tablished they  will  represent  the  present  wage  scale. 

Those  who  perform  superior  workmanship,  as 
quickly  as  it  can  be  verified,  will  receive  additional 
pay.  In  other  words,  when  you  turn  the  goods  out 
the  front  door  the  money  wdll  come  in  again  and  we 
can  pass  it  on  to  you. 

I  don't  think  any  of  you  realize  the  load  I  have 
been  carrying  in  order  to  expand  this  business  in 
the  miraculous  way  it  has  expanded.  It  is  a  mystery 
to  everyone.  It  has  taxed  every  physical  and  mental 
resource  I  had  and  I  don't  want  it  to  get  me  down, 
for  once  I'm  out  of  the  picture,  others  will  have  to 
enter  and  the  results  might  be  disastrous. 

The  only  thing  incument  on  you  is  to  produce 
goods  and  leave  it  up  to  me  to  see  that  you  are  com- 
pensated in  return  for  your  honest  efforts. 

JIM  CANNON. 
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May  29,  1942 
Re-print  11-3-42 
Dear  Folks : 

I  do  not  claim  to  be  psychic  but  I  sense  a  spontane- 
ous "On  To  Victory"  feeling  in  the  plant  that  cannot 
be  expressed  in  words. 

I  think  and  believe  that  you  realize  I  am  not  fool- 
ing or  bluffing  in  the  attitude  I  have  assumed  that 
the  only  consequential  consideration  is  the  movement 
of  goods,  on  the  worn  out  reiteration — ''Out  the 
Front  Door." 

I  am  not  a  Henry  Ford,  with  untold  millions  in 
reserve,  to  back  a  belief.  To  look  the  payroll  in  the 
eye,  twice  a  month,  I  have  to  ship  enough  goods  to 
bring  back  the  wherewithal  to  pay  it,  regardless  of 
any  personal  prejudice  or  belief  on  my  part. 

Somehow  I  seem  to  be  backed  by  a  Guardian  Angel 
that  guides  me  to  do  the  right  thing,  at  the  correct 
time. 

I  raised  wages  before  they  became  frozen  but  I 
believe  the  latter  action  will  have  no  limiting  affect 
on  the  voluntary  desires  of  Management,  in  other 
words,  there  will  be  no  opportunity  for  blackmail  by 
lal^or  against  Management  in  war  industry  and  I  do 
not  believe  there  will  be  any  restrains  on  Manage- 
ment for  paying  for  proven  superior  production. 

I  am  very  proud  of  the  record  you  have  made 
against  predicted  disaster.  April  was  our  biggest 
month  and  May  will  surpass  it. 

Stormy  times  are  ahead,  because^  we  did  not  have 
the  co-ordination  of  vision,  for  which  the  plant  was 
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famous  when  I  ran  it  myself,  made  the  estimates  and 
I>romises  and  saw  that  they  were  fulfilled.  Tt  simply 
grew  over  our  heads,  but  we  now  know  what  is 
wrong  and  we  are  doing  our  level  best  to  pick  up  the 
missing  sources  of  supply,  bridg(^  the  gap  and  get 
back  on  the  established  Cannon  reputation  for  re- 
sjjonsibility. 

War  is  Hell,  as  General  Sherman  so  aptly  said, 
during  the  Civil  War.  You  have  seen  some  of  the 
Hell  start  to  break. 

We  are  going  onward  with  ever  increasing  sup- 
port to  the  war  effort,  regardless  of  whose  pastures 
are  trodden  over. 

I  tossed  my  all  into  the  war  effort  and  l)eyond  the 
''Lost  Horizon"  I  am  looking  for  a  way  to  employ 
as  many  as  possible  of  you  when  the  bubble  bursts. 

My  "pen-pal,"  Harry  Bridges,  has  received  his 
last  letter  from  me.  These  eagle-beaked  foreigners, 
dis-enfranchised  ex-convicts  and  racketeers  are  on 
their  way  out  of  American  labor  leadership.  Ameri- 
can labor  is  entitled  to  its  just  dues  and  I  desire  to 
help  them  in  obtaining  their  just  deserts. 

Just  keep  plugging  for  Uncle  Sam  and  you  will 
have  no  just  cause  for  regret  is  the  written  promise 
of, 

JIM  CANNON. 

June  19,  1942— Re-printed  11-3-42 
Folks: 

Crooks  and  detectives  observantly  record  small 
details. 

Empire  builders  and  "Get  Rich  Quick  Walling- 
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iords"  visualize  a  broad  horizon.  One  with  sincerity 
and  belief — the  other  with  a  play  up  to  his  audience. 

The  sincere  empire  builders  take  a  chance  on  their 
,iud,i>iiient  and  methods. 

Jim  Hill,  who  built  the  Great  Northern  Railroad 
across  the  American  Continent,  gave  this  advice  to 
American  Youth— '' Save  your  first  $1,000.00." 

Sir  Donald  Mann,  who  built  the  Canadian  Pacific 
across  a  parallel  route,  to  span  the  continent  on  more 
formidable  frontiers  across  the  Canadian  border, 
stated  that  if  he  had  waited  to  save  a  thousand  dol- 
lars, the  Canadian  Pacific  would  never  have  been 
built. 

The  fact  is — there  is  no  rule  of  thumb  method  to 
win  this  war. 

About  twelve  people  in  this  organization  know  the 
general  load  I  am  carrying.  Four  possibly  know 
most  of  it.  One  only,  my  son,  Robert  knows  it  all. 

I  desire  to  make  clear  to  you  my  view  of  the  future, 
immediate  and  later. 

The  Company  will  print  and  deliver  a  new  and 
revised  set  of  rules,  in  pocket  size,  that  will  include 
within  its  contents  complete  conformity  with  the 
imion  agreement.  I  want  you  to  understand  that  a 
Company  dominated  union  would  be  worthless  and  I 
also  want  you  to  understand  that  I  was  promised  a 
rey)resentative  set-up,  which  is  now  well  underway, 
although  somewhat  behind  delivery,  like  our  plugs. 
What  Jim  Cannon  wants  is  a  medium  of  expression 
for  all  of  the  employees  in  the  plant. 

If  we  are  going  to  rebuild  the  country,  we  have 
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to  shove  the  West,  East  and  unless  we  do  tliere  will 
l)e  some  very  sore  spots  in  our  economic  scheme. 

America  was  built  by  drifting  West.  AVe  of*  the 
W(>st  are  going-  to  rebuild  America  by  pushing  the 
])ioneer  spirit  of  the  West  into  the  adolescent  East. 

Are  you  with  me? 

Sincerely, 

JIM  CANNON. 


BOARD'S  EXHIBIT  No.  23 

Making  Dreams  Come  True! 

A  Message  to  "Cannoneers"  from  James  H.  Cannon 

November  11,  1942 
Dear  Gang : 

Throughout  history  every  successful  person  or  in- 
stitution has  had  to  be  constantly  on  the  altert  to 
defend  himself  or  itself  against  the  slander,  sabotage 
and  jealous  onslaughts  of  envious  and  ambitious 
persons  and  groups. 

You  are  now  employed  in  one  of  the  miracle  plants 
of  the  country,  built  from  what  would  be,  to  most 
men,  a  financial  failure  at  the  start;  and  without 
cause  or  provocation  the  enemies  are  legion,  and 
their  motives  are  diversified. 

Contrast  the  gloomy,  dirty  surroundings  of  the 
average  mechanical  plant  with  the  place  in  which 
you  earn  your  living. 

Consider   its   central   location   and   accessibilitv. 
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Your  cafeteria;  where  you  can  get  wholesome  and 
appetizing  food  at  a  low  price,  with  a  Company  em- 
ployed manager  at  no  cost  to  you  and  all  profits  going 
to  your  recreation  and  enjoyment. 

Consider  oui*  little  hospital  with  its  friendly  and 
comj^etent  nurses  on  duty  24  hours  a  day  to  safeguard 
your  health  and  protect  your  continuity  of  time  on 
the  job. 

The  free  insui'ance  benefits  you  receive,  and  the 
voluntary  baby  bonuses  of  $50.00  each  to  help  you 
over  the  trying  times. 

The  kindly  matrons  in  the  ladies'  rest  rooms :  ready 
to  protect,  assist,  advise,  and  prevent  abuses  of  your 
personal  rights. 

The  competent  military  guard  to  protect  the  per- 
sonnel and  maintain  your  place  of  employment. 

With  but  few  exceptions  you  do  not  have  to  spend 
one-fourth  of  your  working  life  getting  to  and  from 
your  place  of  employment;  and  none  of  you  have 
to  walk  the  major  part  of  a  mile  to  reach  your  work- 
ing spot  after  you  arrive  at  the  plant. 

You  are  not  merely  a  grain  of  sand  on  a  beach  as 
felt  by  those  employed  in  large  plants — although  our 
family  has  been  growing  rapidly  and  there  is  not 
the  intimate  personal  acquaintance  that  used  to  pre- 
vail. We  are  still  small  enough,  however,  to  maintain 
a  spirit  of  comardie  and  can  mingle  in  groups  at 
our  bowling  contests,  dances  and  all  manner  of 
sports,  selected  according  to  your  expressed  desires. 

Your  monthly  publication  the  ''Cannoneer"  gives 
you  an  opportunity  for  self  expression  and  keeps 
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you  posted  on  current  happenings  in  th(^  Cori)ora- 
tion  and  the  Company. 

I  have  verbally  declared  to  you  that  T  am  thorough- 
ly in  accord  with  progressive  lal^or  laws. 

A  worker  should  have  a  sense  of  security  if  he 
performs  his  work  sincerely  and  competently,  and 
not  be  subject  to  the  whims  or  personal  likes  or 
dislikes  of  a  foreman. 

He  should  have  collective  bargaining  rights  to 
correct  abuses,  and  the  right  to  strike  if  just  com- 
])laints  are  not  given  due  consideration  by  manage- 
ment. 

On  the  other  hand  I  do  not  believe  our  labor  laws 
were  ever  intended  to  force  working  people  to  ''buy" 
jobs;  join  organizations  against  their  will;  or  be  the 
tools  of  racketeers  in  applying  pressure  on  other 
labor  groups  to  submit  to  their  demands. 

Some  politicians,  far  more  interested  in  maintain- 
ing themselves  and  their  cohorts  in  the  public  feed 
trough  than  they  are  in  the  Nation's  welfare,  have 
permitted  and  backed  up  some  of  the  most  atrocious 
miscarriages  of  justice  and  infringement  of  free- 
dom's rights  this  Nation  has  ever  experienced.  But 
an  apathetic  public  is  awakening,  due  principally  to 
the  large  number  of  relatives  and  friends  who  are 
giving  their  life's  blood  to  preserve  the  country,  and 
visualizing  in  terrifying  contrast  the  crippling  of  the 
war  effort  by  the  unfair  demands  and  actions  of  those 
fortunate  enough  to  escape  the  military  service,  with 
its  attendant  death,  misery  and  privation. 

You  have  an  organization  in  the  form  of  a  union 
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that  is  sup])osed  to  be  fully  Democratic  and  to  repre- 
sent you. 

A  Company  dominated  Union  would  defeat  its 
own  purpose  as  has  ])een  demonstrated  in  many  na- 
tional instances,  but  an  employees'  union  that  is  not 
representative  and  not  democratic  serves  the  interest 
of  no  one  excejot  the  ones  in  the  saddle. 

I  understand  you  have  now  passed  judgment  on  a 
new  set  of  by-laws  that  are  liberal  enough  to  enable 
you  to  govern  your  own  affairs  by  representative 
majority  backing,  in  which  case  we  can  accomplish 
even  better  results  than  those  already  obtained. 

Personally,  I  am  through  with  pussy-footing :  Due 
to  the  political  trend  prevailing  nearly  2  years  ago 
I  had  to  remain  quiescent  for  about  8  months  and  sub- 
mit to  a  deluge  of  obnoxious  blackguarding  bulletins, 
defamatory  remarks  over  loud  speaking  band-wag- 
ons, treacherous  propaganda  from  stooges  employed 
within  our  own  organization,  without  defending  my- 
self. 

Since  that  time  I  have  been  publicly  slandered 
by  publication  of  perjured  documents  and  pushed 
around  to  about  the  limit  of  human  endurance. 

In  spite  of  this,  with  all  of  the  lying  rumors  you 
have  been  confronted  with,  you  have  shown  your 
faith  by  helping  us  push  steadily  ahead,  which  has 
given  the  racketeering  elements  trying  to  upset  us, 
gangrene  of  the  intestines. 

Our  job  is  to  get  the  goods  out  to  win  this  war. 

Do  not  let  anything  distract  you  from  this  objec- 
tive^, for  I  can  tell  you  very  frankly  that  when  the 
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soldier  boys  come  home  there  will  not  be  enough  rat 
holes  or  raid  shelters  to  conceal  the  racketeers,  ex- 
convicts  and  foreigners  who  have  been  exploiting 
American  laboi*,  from  the  vengeful  wrath  of  out* 
fiohters. 

Unless  labor  administration  changes  its  methods 
abruptly,  labor  will  lose  every  gain  it  has  made  after 
the  boys  get  back,  for  the  pendulum  alw^ays  swings 
back  past  the  center. 

If  this  happens,  God  help  the  recalcitrant  politic- 
ians Avho  find  the  rat  holes  already  full  of  racketeers. 

Keep  pluggin'  for  Uncle  Sam, 

Sincerely, 

/s/  JIM  CANNON. 
Bulletin  NS-2 


BOARD'S  EXHIBIT  No.  27 

Making  Dreams  Come  True ! 

Messages  to  the  Employees  of  Cannon  Electric  De- 
velopment Co.,  and  Cannon  Manufacturing  Corp. 
are  published  every  little  while  as  the  spirit  moves 
by  James  H.  Cannon  .  .  . 

Folks : 

In  view  of  the  manifest  unrest  and  the  constant 
questions  being  asked  from  time  to  time,  some  per- 
tinent cold-blooded  facts  are  in  order. 

My  life 's  ambition  to  establish  one  of  the  happiest 
worker's  organizations  in  America  was  side-tracked 
by  a  threatened  nervous  break-down  on  my  part 
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coupled  with  the  unexpected  injection  of  America 
into  the  "War  for  Human  Rights." 

Our  ])]ans  for  organization  and  leveling  out  went 
completely  over-board.  I  had  to  plunge  in  deeper 
than  ever  to  meet  the  National  Emergency  and  tossed 
into  jeopardy  everything  I  had  acquired  in  27  years 
of  hard  work  to  support  my  ideals.  My  health  is 
partially  regained  but  we  are  on  the  thin  limb  of 
operating  on  tax  money,  owed,  but  not  due. 

I  am  going  to  go  full  length  with  you,  but  if  you 
let  me  dowTi — God  help  all  of  us — for  we  wall  need 
it!  The  prime  object  of  the  Cannon  Enterprises  is 
to  produce  and  ship  goods  for  the  defense  of  the 
United  States  of  America  and  there  is  to  be  no 
* '  pussy-footing. ' ' 

The  day  of  labor-racketeering,  without  or  wdthin 
this  plant,  is  definitely  ended  for  the  duration  of 
the  war  emergency.  We  are  under  semi-martial  law 
in  our  ow^i  little  sphere  and  the  national  antics  of 
politicians  who  "sell  the  Nation  short"  to  keep  their 
noses  in  the  public  feed  trough  is  going  to  have  little 
or  no  affect  on  our  efforts.  The  Government  wants 
Cannon  plugs  and  what  you  and  I  are  interested  in — 
is  how  many  go  out  the  shipping  room  door  every 
day. 

I  could  quote  to  you  the  fabulous  sums  involved 
in  the  advancing  of  w^age  rate  from  six  months  at 
fifty  cents  an  hour,  requiring  three  years  to  attain 
a  sixty  cent  maximum,  when  negotiations  were 
started  with  your  Association  and  provided  for  ad- 
vancement from  fifty  cents  to  seventy  cents  in  six 
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months — anticipating  results  which  I  did  not  receive. 
Merely  contemplate  the  amount  of  money  involved 
and  you  can  visualize  purchasing  a  Treasure  Island 
in  Miami.  You  can  overlook  the  $3,600.00  Baby 
Bonus  of  $50.00  per  individual ;  the  Welfare  Associa- 
tion at  $679.50  per  month ;  the  Group  Insurance  cost 
to  the  Company  of  $2,215.00  per  month ;  the  cafeteria 
with  real  food  and  the  hospital  with  its  friendly 
nurses.  Also  the  convenience  of  accessibility  to  the 
plant  against  lost  hours  in  transit  as  compared  with 
the  location  of  some  of  the  war  industries.  These 
existing  benefits  account  for  the  friendly  spirit 
among  the  workers  and  the  favorable  comments  we 
receive  from  visitors  as  to  the  apparent  happiness 
manifest  in  our  organization. 

You  and  I  well  know  we  are  not  an  aircraft  plant. 
We  have  no  ''cost-plus"  business.  We  are  not  of- 
fered all  the  work  we  can  do  at  our  figure.  No  Govern- 
ment loans  have  financed  our  expansion.  We  are 
bidding  on  an  open  specification  for  most  of  our 
business  and  price  and  delivery  are  the  prime  essen- 
tials governing  our  continuance  in  active  operation. 

It  warmed  the  cockels  of  my  heart,  at  a  meeting 
the  other  day,  to  see  some  of  our  lady  workers  ''tear 
the  joint  apart."  "I  had  promised  them  top  wages" 
— (their  fingers  were  black  with  the  shop  grime). 
This  is  the  spirit  I  want  and  space  does  not  permit 
the  angles  on  the  Association  and  other  items  they 
brought  up,  with  this  one  exception: 

I  think  the  Association  has  not  been  given  credit 
for  the  work  it  has  done.  I  was  promised  a  full 
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democratic  organization  of  employees  under  which 
condition  wonders  could  have  been  accomplished. 
The  declaration  of  w^ar  upset  the  Association  as  much 
as  it  did  the  management.  Neither  one  has  obtained 
their  ol)jectives.  However,  the  boys  in  the  Associa- 
tion have  fought  your  battle  loyally  and  sincerely 
and  should  be  shown  some  evidence  of  appreciation 
by  you  for  their  efforts.  If  they  have  been  misguided 
it  is  up  to  you  to  correct  their  methods.  You  pay  the 
dues. 

From  my  standpoint  I  want  plugs  going  out  of  the 
shipi)ing  room  door  and  I'm  going  to  get  them. 

We  have  lacked  ways  and  means  to  the  objective 
])ut  we  have  them  now  to  place  in  the  Avorker's 
hands.  I  am  tossing  the  "hot  potato"  directly  in 
your  laps. 

When  we  pioneered  and  dominated  the  sound  plug 
field,  ten  or  fifteen  different  sources  claimed  credit 
for  the  Camion  Plugs.  The  fact  is,  I  created  and  my 
associates  built  the  entire  line.  We,  of  course,  em- 
bodied changes  suggested  by  field  experience  and 
the  suggestions  of  engineers  and  technicians  in  the 
industry  from  time  to  time. 

This  Company's  expansion  and  success  is  based 
entirely  on  its  basic  experience,  ability,  quality  prod- 
ucts and  the  adaptability  to  meet  changing  condi- 
tions. 

Today  war  has  wiped  out  all  false  fronts.  We  have 
the  solid  foundation  to  work  from  and  as  a  collective 
group  aim  to  give  our  best  efforts  to  a  common  cause. 

AVe  have  engaged  competent  engineers,  among  the 
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best  in  America  to  train  you  in  methods  to  produce 
results.  I  have  given  my  word  that  by  May  8th,  we 
will  have  a  tentative  set-up  to  breach  most  question- 
able gaps  in  wages.  You  will  receive  wage  adjust- 
ments at  that  time — but  by  the  Eternal,  they  will  be 
set  for  expected  results. 

This  policy  is  final;  no  '^ sacred  cows"  are  to  be 
tolerated  in  this  plant  during  the  National  War 
Emergency.  This  applies  to  everyone  from  my  son, 
the  General  Manager,  to  the  laborer  who  removes  the 
trash  from  the  back  yard. 

I  am  going  to  lay  the  cash  on  the  line  and  you  are 
going  to  move  the  plugs  out  the  shipping  room  door. 

Fair  enough? 

/s/  JIM  CANNON. 


BOARD'S  EXHIBIT  No.  37 

Cannon  Employees'  Association 

Suite  916  Garfield  Bldg.,  403  W.  8th  St. 

Los  Angeles,  California 

July  31,  1942 
Mr.  Clarence  Armant 
3636  South  Hope 
Los  Angeles,  California 

Dear  Mr.  Armant: 

You  are  hereby  requested  by  the  Board  of  Direc- 
tors, due  to  unpleasant  circumstances  which  have 
arisen,  to  come  to  the  Association  office,  Tuesday, 
August  4,  1942  at  2 :00  p.m. 


694  National  Labor  Relations  Board  vs. 

Kindly  avoid  any  other  uni^leasantness  by  being 
present  at  this  time. 

Respectfnlly  Sulmiitted, 

BOARD  OF  DIRECTORS, 
/s/  NED  MANDELLA, 
President  Cannon  Employees  Association. 


BOARD'S  EXHIBIT  No.  45 
OPEN  LETTER  TO  WORKERS  OF  CANNON 
AND  THE  C.E.A. 
We,  The  Executive  Board  members  of  Local  1013, 
UE-CIO,  reaffirm  our  stand  that  we  will  not  join 
the  C.E.A.  We  hereby  call  upon  the  honest  workers 
of  Cannon  to  stand  with  us — demand  a  democratic 
union  within  the  ])lant.  We  wdll  always  fight  a  com- 
pany-dominated outfit  like  the  C.E.A.  "We  call  your 
bluff"— "Board  of  Dictators". 

Fire  us  if  you  will — but  be  assured  the  UE-CIO 
with  its  membership  of  500,000  workers  will  stand 
behind  us  and  all  its  power  will  l)e  used  to  bring 
every  governmental  agency  into  the  picture  to  once 
and  for  all  bring  democracy  to  the  Cannon  Em- 
ployees. 

/s/  LOUIS  TOURNIE,  F.  S. 
/s/  MARY  DONOVAN  TANKENSON, 
/s/  ERMA  A.  EVENSTAD. 
/s/  VIVIAN  SULLIVAN. 
/s/  MONNA  M.  NYE,  V.P. 
/s/  JOAN  LAWRENCE. 
/s/  WM.  YOUNGBERG,  R.S. 
/s/  DONALD  M.  McCLELLAN. 
United  Electrical,  Radio  and  Machine  Workers  of 
America,  Local  1013,  2683  Pasadena  Ave.,  Los 
Angeles,  California,  uecio — 5/26/43. 
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BOARD'S  EXHIBIT  No.  47 

ATTENTION 

The  following  letter,  which  is  self-explanatory,  was 
sent  to  the  Board  of  Directors  of  the  C.E.A.  today. 

Board  of  Directors,  Cannon  Employees  Assoc, 
215  West  Ave,  33,  Los  Angeles,  Calif. 

Gentlemen: 

The  undersigned  have  been  named  as  defendants 
in  a  complaint  for  expnlsion,  suspension,  or  repri- 
mand, filed  by  the  members  of  the  Board  of  Directors 
of  the  Cannon  Employees  Association  and  have  re- 
ceived notice  of  hearing  in  accordance  with  Article 
8  of  the  By-Laws  of  the  said  Association.  The  By- 
Laws  provide  that  any  trial  on  charges  shall  be  held 
before  the  Board  of  Directors  ''who  shall  be  the 
final  n^idge  in  all  of  these  matters." 

It  is,  of  course,  a  fundamental  principle  that  the 
accused  may  not  be  tried  by  their  accusers.  In  effect, 
a  trial  pursuant  to  the  charges  here  before  the 
Board  of  Directors  would  be  a  kangaroo  trial  of  no 
significance  whatsoever.  We  do  not  propose  to  waste 
our  time  in  going  through  idle  motions.  Therefore, 
and  because  the  Executive  Board  does  not  have  the 
right  to  trial  on  charges  filed  by  its  own  members,  we 
will  not  appear  at  the  hearing  on  June  8. 

Very  truly  yours, 

/s/  Louis  Tournie,  F.S.     /s/  Donald  M.  McClellan, 
/s/  Vivian  Sullivan,  /s/  Erma  A.  Evenstad, 

/s/  John  Ijawrence  /s/  Monna  M.  Nye,  V.P. 

/s/  Wm.  Youngberg,  R.S. 
United  Electrical,  Radio  and  Machine  Workers  of 

America,  Local  1013,  2683  Pasadena  Ave.,  uecio 

6/8/43. 
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BOARD'S  EXHIBIT  No.  49 
NOTICE 

To  Herbert  Caffarel,  Florence  Maynard,  Lee  Law- 
hon,  Rachel  McBurnie,  Arnold  Benson,  members 
of  Cannon  Employees  Association,  Inc.,  and  to 
David  Sokol,  Esq.,  and  Charles  E.  Taintor,  Esq., 
their  attorneys : 

You  and  Each  of  You  Will  Please  Take  Notice 
that  on  the  15th  day  of  July,  1944,  at  the  hour  of  11 
o'clock,  a.m.,  thereof,  a  trial  and  hearing  will  be  had 
upon  the  accusations  and  complaints  hereto  attached 
for  the  offenses  set  forth  in  the  complaint  and  the 
accusations  hereto  attached  and  that  at  said  time 
and  place  you  are  hereby  invited  and  requested  to 
appear  with  your  counsel  and  to  place  before  the 
Board  your  defense. 

That  said  trial  and  hearing  will  be  held  at  Wed- 
nesday Morning  Breakfast  Club,  Sichel  St.  and  Ave. 
28,  Los  Angeles,  California. 

Dated  this  10th  day  of  July,  1944. 

/s/  O.  W.  KRIEVALD, 

Wednesday  Morning  Club, 
220  E.  Avenue  28. 

To  the  Executive  Board  of  the  Cannon  Employees 
Association,  Inc. : 

Members  of  the  Cannon  Employees  Association, 
Inc.,  do  by  these  presents  make  the  following  charges 
and  complaints  against  the  following  members  of 
the   Cannon   Employees   Association,   Inc.,   to- wit: 
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Herbert  Caffarel,  Florence  Maynard,  Ijee  Lawhon, 
Rachel  McBurnie,  and  Arnold  Benson. 

I. 

The  undersigned,  Robert  Jacobs,  Betty  Kindleber- 
ger,  Beatrice  Craig  and  Business  Agent  respectively 
of  the  Cannon  Employees  Association,  Inc.,  do  here- 
by charge  and  complain  that  the  above  named  mem- 
])ers  of  the  Cannon  Employees  Association,  Inc.,  did 
in  violation  of  Subdivision  5,  Article  VIII  of  the 
Articles  of  Incorporation  and  By-laws  of  the  Cannon 
Employees  Association,  Inc.,  "spread  false  reports 
maliciously,  which  were  detrimental  to  the  harmon- 
ious relations  between  the  members  of  the  Cannon 
Employees  Association,  Inc.,  and/or  The  Cannon 
Employees  Association,  Inc.,  and/or  anyone  who  may 
have  a  contract  with  the  Cannon  Employees  Asso- 
ciation, Inc." 

II. 

That  the  above  named  members  of  the  Cannon 
Employees  Association,  Inc.,  did  conspire  together 
and  as  individuals  with  the  concert  of  action  and 
did  knowingly  and  maliciously  spread  false  reports 
about  the  undersigned  complainants  which  said  false 
reports  were  detrimental  to  the  Association  and  the 
Cannon  Manufacturing  Corporation  and  the  Caimon 
Electric  Development  Company  in  their  relations 
with  each  other;  that  the  Cannon  Manufacturing 
Corporation  and  the  Camion  Electric  Development 
Company  did  at  all  times  mentioned  have  a  contract 
with  the  Cannon  Employees  Association,  Inc. 
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III. 

That  the  principal  place  of  business  of  the  Cannon 
Manufacturing-  Corporation,  the  Cannon  Electric 
Development  Company  and  the  Cannon  Employees 
Association,  Inc.,  is  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California. 

IV. 

That  the  false  reports  above  mentioned  are  here- 
inafter set  forth  specifically: 

(a)  That  in  the  last  week  of  May,  1944,  Lee  Law- 
hon  and  Rachel  McBurnie  did  circulate  a  leaflet 
charging  irregularities  in  the  management  of  the 
Cannon  Employees  Association,  Inc. ;  that  said  leaf- 
let was  false  and  untrue  and  was  circulated  by  the 
said  Lee  Lawhon  and  Rachel  McBurnie  maliciously 
and  for  the  purpose  of  spreading  a  false  report  which 
was  detrimental  to  the  harmonious  relations  of  the 
Cannon  Employees  Association,  Inc. 

(b)  That  during  the  last  week  in  May,  1944,  Lee 
Lawhon  did  spread  false  reports  and  assert  that  the 
President  and  Business  Agent  were  "a  couple  of 
thieving  bastards." 

(c)  That  at  said  time  above  referred  to  Rachel 
McBurnie  and  Lee  Lawhon  said  that  the  President 
and  Business  Manager  were  comporting  themselves 
as  dictators  and  that  one  Al  Tuttle,  a  director  of  the 
Cannon  Employees  Association,  Inc.,  was  a  **  com- 
pany stooge. ' ' 

(d)  That  Florence  Maynard  above  mentioned, 
during  the  month  of  May,  1944,  and  prior  thereto, 
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did  make  remarks  to  th(^  girls  working  under  her 
that  the  President  and  Business  Agent  of  tlie  Cannon 
Employees  Association,  Inc.,  were  dishonest. 

(e)  That  on  one  occasion  in  the  month  of  May, 
1944,  Florence  Maynard  discriminated  against  one 
Betty  Pizzitola  for  the  reason  that  said  Betty  Piz- 
zitola  asserted  th(^  President  and  Business  Agent 
were  not  dishonest  and  were  not  thieves. 

(f)  That  said  Betty  Pizzitola  did  file  a  comi)laint 
against  Florence  Maynard  because  of  such  discrimi- 
nation. 

(g)  That  on  May  31,  1944,  Florence  Maynard  did 
accuse  President  and  Business  Agent  of  being 
thieves  and  dictators. 

(h)  That  on  or  about  March  24,  1944,  said  Flor- 
ence Maynard  did  accuse  President  and  Business 
Agent  of  being  a  couple  of  crooks  and  referred  to  all 
the  Board  of  Directors  as  being  stooges  for  the 
Cannon  Manufacturing  Corporation  and  the  Cannon 
Electric  Development  Company;  and  did  at  said 
time  declare  her  intention  of  destroying  the  Cannon 
Employees  Association,  Inc. 

(i)  That  Arnold  Benson  has  on  many  occasions 
occurring  during  the  months  of  March,  April  and 
May,  1944,  referred  to  the  Cannon  Employees  As- 
sociation, Inc.,  as  a  company  union  and  that  all  of 
the  directors  and  officials  of  said  union  were  ineffic- 
ient, dishonest  and  incompetent  in  their  intent. 

(j)  That  many  conferences  during  said  time  were 
held  between  Arnold  Benson  and  Members  of  the 
Tool  Guild  with  one  another  and  with  other  members 
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of  tlu'  Association  for  the  purpose  of  maliciously 
spreading  false  rejjorts  about  the  Directors  of  the 
Cannon  Employees  Association,  Inc.,  and  the  officials 
thereof  and  for  the  purpose  of  spreading  disharmony 
and  discontent  among  the  members  of  the  Cannon 
Employees  Association,  Inc. 

V. 

That  (^ach  and  all  of  the  above  accusations  were 
committ(^d  by  the  above  named  members  and  re- 
spondents hereto  knowingly,  maliciously  and  with 
knowledge  of  their  falsity  and  were  designed  and 
intended  to  be,  and  were  in  fact,  detrimental  to  the 
harmonious  relation  betw^een  the  members  of  the 
Cannon  Employees  Association,  Inc.,  and  were  det- 
rimental to  the  harmonious  relations  between  the 
Association  and  the  Cannon  Manufacturing  Cor- 
poration and  the  Cannon  Electric  Development  Com- 
pany, which  organizations  had  a  contract  with  the 
Association. 

Wherefore,  the  undersigned  complainants  pray 
that  the  Board  of  Directors  expel  and  nullify  and 
make  void  the  membership  of  the  above  named  re- 
spondents as  members  of  the  Cannon  Employees 
Association,  Inc. 

ROBERT  JACOBS, 
BETTY  KINDLEBERGER, 
BEATRICE  CRAIG, 
RICHARD  FRANKLIN, 
Business  Agent. 
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Cannon  Employees'  Association,  Inc. 

215  West  Av(;nue  33 

CApitol  6315 

Los  Angeles,  California 

June  29,  1944 
Her])ert  Caffarel : 

This  is  to  notify  you  that  you  have  been  accused  of 
the  following  offense : 

"Spreading  false  reports  maliciously,  which  are 
detrimental  to  the  harmonious  relations  between 
members  of  this  Association  or  between  this  Asso- 
ciation and  anyone  who  may  have  a  contract  with 
this  Association." 

You  will  be  tried  on  these  charges  in  the  manner 
provided  by  our  CEA  By-Laws  on  Saturday,  July 
1,  1944.  Your  presence  is  important  to  your  defense. 
The  proceedings  will  commence  at  4  p.m.  promptly 
and  if  you  desire  you  may  be  represented  by  legal 
coimsel.  This  matter  is  important  as  it  may  lead  to 
your  expulsion  from  the  Association  or  to  suspension 
or  reprimand. 

/s/  JOHN  GIBSON, 
CEA  President. 
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To  My  Fellow  Employees : 

Saturday,  July  1,  1944,  I  am  to  b(»  tried  in  the 
manner  required  by  the  CEA  By-Laws.  I  am  accused 
of  the  following  offense: 

"Spreading  false  reports  maliciously,  which  are 
detrimental  to  the  harmonious  relations  between 
members  of  this  Association  or  between  this  Asso- 
ciation and  anyone  who  may  have  a  Contract  with 
this  Association." 

The  above  "crime"  for  which  the  CEA  Board  of 
Directors  proposes  to  try  me  is  my  exposure  of  the 
two  crooks,  Richard  Franklin  and  his  cigar  smoking 
stooge,  John  Gibson. 

To  me,  personally,  the  loss  of  my  job  here  at 
Cannon's  would  not  be  a  hardship,  since  I  had,  be- 
fore receipt  of  this  letter,  tendered  my  resignation 
to  the  Company  for  other  reasons — but  are  you  going 
to  allow  this  unholy  duo  to  continue  to  dictate  to 
you  and  intimidate  you  with  threatened  loss  of  your 
job,  if  you  dare  to  speak  your  opinion  ?  Do  you  want 
a  real  Union  or  a  Gestapo  f 

For  myself,  I  want  you  to  be  the  judges  of  my 
record  here  at  Cannon's — not  a  jury  of  my  accusers, 
whose  verdict  is  already  sealed. 

I  have  served  you  during  the  past  three  years, 
without  pay,  as  President  of  the  CEA,  1943-44;  as 
Co-Chairman  (labor)  of  the  Labor-Management 
War  Production  Drive ;  as  Co-Chairman  of  the  Can- 
nonaiders ;  as  Employee  representative  of  Jim  Can- 
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non's  Pension  Plan ;  as  Vice-Chairman  of  thc^  Fourth 
and  Fifth  War  Loan  Drives  and  as  a  membc^r  of  the 
Cannon  Electric  Federal  Credit  Union  supervisory 
committee,  and  I'll  gladly  stake  this  record  of  service 
to  my  fellow  employee  or  to  the  Company  as  an 
Inspector  against  that  of  any  of  my  accusers. 

Some  of  the  other  victims  of  this  would-be  purge 
are :  Rachel  (Mac)  McBurnie  of  Dept.  2,  Joe  Buff  a, 
first  class  machinist,  Dept.  1,  both  of  Swing  Shift 
and  a  half  dozen  others  of  the  Day  Shirt. 

What  are  your  sons  and  husbands  fighting  for — 
the  right  of  free  speech — a  democratic  form  of  gov- 
ernment— or  that  these  two  vultures  of  Labor  may 
prosper  and  fatten  at  their  expense  and  yours  ? 

Think — before  it's  too  late. 

It  Can  Happen  To  You. 

Sincerely, 

/s/  FLORENCE  K.  MAYNARD. 
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May  26, 1941 
James  H.  Cannon 

Cannon  Electric  Development  Company  and 
Cannon  Manufacturing-  Corporation 
3209  Hum])oldt  Street 
Los  Angeles,  California 

Dear  Sir: 

The  employees  of  Cannon  Electric  Development 
Company  and  the  Cannon  Manufacturing  Corpora- 
tion, in  line  with  their  rights  under  the  Wagner  Act, 
have  elected  a  Grievance  Committee  for  the  purpose 
of  taking  up  job  problems  and  grievances  for  CIO 
members  in  your  plant.  This  committee  and  myself, 
as  representative  of  the  United  Electrical,  Radio  and 
Machine  Workers  of  America,  Local  No.  1421,  CIO, 
are  desirous  of  meeting  with  you  as  soon  as  possible 
for  the  purpose  of  discussing  grievances  affecting  our 
members. 

The  committee  and  myself  would  like  to  meet 
with  you  Thursday,  May  29,  at  2:00  p.m.,  at  your 
office.  If  this  is  convenient,  will  you  please  notify 
me  at  the  earliest  possible  date. 

Sincerely  yours, 

CARL  BRANT, 

Field  Organizer. 

The  following  is  the  duly  elected  Grievance  Com- 
mittee : 
Shift  No.  1 

1.    Ivan  Jenson,  Automatic  Screen  Machine. 
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2.  John  Ha^er,  Finish  Casting?. 

3.  Syd  Steinberg,  Finish  Casting. 

4.  Gus  Palm,  Drill  and  Punch  Press. 

5.  Herb  Ingals,  Machine  Shop. 

6.  Howard  Archer,  Die  Casting. 
Shift  No.  2 

1.  John  Collins,  Finishing  Casting. 

2.  Ray  Filloon,  Machine  Shop. 

3.  Willard  Palmer,  Die  Casting. 

4.  Art  Korman,  Drill  and  Punch  Press. 

5.  Arthur  Eddy,  Paint  Shop. 
Shift  No.  3 

1.  James  W.  Duncan,  Finish  Casting. 

2.  William  Hull,  Finish  Casting. 

3.  Art  Millette,  Drill  and  Punch  Press. 

4.  Morris  Willderman,  Finish  Casting. 


BOARD'S  EXHIBIT  No.  62-B 

[Cannon  Electric  Development  Co.,  Letterhead.] 

May  28, 1941 

United  Electrical,  Radio  &  Machine  Workers 

of  America, 
5851  Avalon  Blvd., 
Los  Angeles,  Calif. 

Attention :  Mr.  Carl  Brant,  Field  Organizer. 

Dear  Sir : 

In  response  to  your  favor  of  May  26th,  relative 
to  job  problems  and  grievances,  I  am  well  aware 
that  there  are  some  minor  ones  that  exist,  and  steps 
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are  n(nv  under  way  to  correct  same,  and  I  believe 
that  a  large  majority  of  our  employees  are  fully 
aware  of  this  fact. 

With  the  enormous  increase  in  the  number  of  em- 
ployees that  we  have  added  since  the  first  of  the  year, 
comliined  with  the  high-pressure  under  which  we 
have  been  obliged  to  operate,  we  have  been  unable 
to  look  into  these  matters  as  far  as  we  would  have 
liked  to  do.  In  the  meantime,  however,  if  any  of  our 
employees  think  they  have  grievances  that  cannot 
wait,  they  are  at  liberty  to  take  them  up  with  the 
International  Association  of  Machinists,  Lodge  No. 
311,  at  the  Labor  Temple,  Los  Angeles,  w^ho  have  a 
grievance  committee,  and  with  whom  we  have  a 
signed  working  agreement. 

Very  truly  yours, 

/s/  JAMES  H.  CANNON. 
CANNON  ELECTRIC  DEVELOPMENT  CO. 


BOARD'S  EXHIBIT  No.  72 

[Western  Union  Telegram] 

May  23,  1945 
To :  James  H.  Cannon,  President 
Cannon  Mfg.  Corp.  &  Cannon  Electric  Development 

Co. 
3209  Humboldt  Street 
Los  Angeles,  California 

Pleas(^  be  advised  that  the  contract  entered  into 
on  April  10th,  1945,  of  and  between  the  Mechanics 


Cannon  Manufacturing  Corp.,  et  al.  101 

Board's  Exhibit  No.  72— (Continued) 

Educational   Society  and  your  company  is  hereby 
cancelled  and  declared  null  and  void. 

Will  you  please  take  the  necessary  steps  to  effectu- 
ate this  cancellation  with  the  utmost  expedition. 

MATTHEW  SMITH, 

National  Secretary  of  M.E.S.A. 


RESPONDENT'S  EXHIBIT  No.  2 

Cannon  Employees'  Association,  Inc. 

215  West  Avenue  33 

CApitol  6315 

Los  Angeles,  California 

June  9,  1943 
Cannon  Manufacturing  Corp. 

Bear  Sirs: 

This  is  to  inform  you  that  the  Cannon  Employees' 
Association  has  fairly  tried  the  following  named  per- 
sons for  various  infractions  of  our  By-Laws,  found 
them  guilty  and  duly  expelled  them  from  member- 
ship in  this  organization:  Louis  Tournie,  Vidian 
Sullivan,  Monna  M.  Nye,  Joan  Lawrence,  Donald  M. 
McClellan,  William  Youngberg  and  Erma  A.  Even- 
stad.  As  an  additional  cause  for  action  these  persons 
were  also  expelled  for  non-payment  of  dues  along 
with  Ada  Lish,  Eloise  Hunt  and  Bernard  Mackey. 
We  expect  that  in  accordance  mth  our  mutually 
negotiated  and  signed  contract  you  will  discontinue 
the  employment  of  these  persons  within  the  next 
seven  days  or  as  soon  thereafter  as  they  may  be 
replaced. 
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From  our  thorou.^h  acquaintance  with  the  work- 
ings of  the  plant  we  are  confident  that  there  will  be 
no  difficulty  in  replacing  any  of  these  persons  with 
the  possible  exception  of  Louis  Tournie.  We  know, 
and  are  certain  that  you  cannot  help  but  know  that 
the  interests  of  American  war  production  in  this 
plant  will  be  furthered  by  the  removal  of  Mr.  Tour- 
nie from  our  midsts. 

We  will  thank  you  for  your  prompt  and  sincere  co- 
operation in  this  matter.  Your  employees  expect  you 
to  act  according  to  the  proAdsions  of  our  aforemen- 
tioned agreement. 

Sincerely, 

/s/  J.  A.  GIBSON, 
Secretary. 

/s/  FLORENCE  K.  MAYNARD, 
President. 
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United  States  of  America 

Twenty-First  Region 

National  Labor  Relations  Board 

Case  No.  XXI-R-1354 

In  the  MATTER  OF  CANNON  ELECTRIC  DE- 
VELOPMENT CO.  and  CANNON  MANUFAC- 
TURING CORP. 

and 

CANNON  EMPLOYEES'  ASSOCIATION. 

CERTIFICATE  OF  RESULTS  OF 
CONSENT  ELECTION 

By  agreement  of  all  parties,  the  Regional  Director 
of  the  Twenty-first  Region,  National  Labor  Relations 
Board,  did  hold  an  election  on  September  9,  1941,  at 
the  plant  of  Cannon  Electric  Development  Co.  and 
Cannon  Manufacturing  Corp.  at  3209  Humboldt 
Street,  Los  Angeles,  California,  among  all  employees 
on  the  payroll  of  the  Company  as  of  July  16,  1941, 
including  those  employees  who  did  not  work  during 
such  payroll  period  because  they  were  ill  or  on  vaca- 
tion and  employees  who  were  then  or  have  since  been 
temporarily  laid  off,  but  excluding  engineering,  cleri- 
cal and  supervisory  employees  and  those  employees 
who  have  since  quit  or  been  discharged  for  cause. 

The  results  of  the  election  were  as  follows: 
Total  on  Eligibility  List  703 

Total  Ballots  Cast  675 

Total  Ballots  Challenged  29 

Total  Blank  Ballots  0 
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Total  Void  Ballots  0 

Total  Ballots  Not  Counted  29 

Total  Ballots  Counted  646 

Total  Votes  for 

Cannon  Employees'  Association  370 

Total  Votes  for  United  Electrical  Workers, 

Local,  1421,  C.I.O.  268 

Total  Votes  for  Neither  8 

Unless  objections  to  this  report  are  filed  within  ten 
days  after  the  receipt  thereof,  the  Regional  Director 
will  destroy  all  the  marked  ballots  in  this  election. 

(Seal)  /s/  WM.  R.  WALSH, 

Regional  Director  21st  Region,  National  Labor  Rela- 
tions Board,  Los  Angeles,  California. 
Dated  September  10,  1941. 


RESPONDENT'S  EXHIBIT  No.  26 

Cannon  Employees'  Association,  Inc. 
215  West  Ave.,  33,  Los  Angeles,  Calif. 

July  24, 1944 

Cannon  Mfg.  Co.,  3209  Humboldt  St.,  Los  Angeles. 

Gentlemen : 

This  is  to  inform  you  that  in  a  trial  conducted 
according  to  our  By-Laws,  Florence  Maynard  and 
Herbert  Caffarel  have  been  expelled  from  member- 
ship in  the  Cannon  Employees'  Association. 

We  expect  that  you  will  act  promptly  in  accord- 
ance with  our  mutual  contract. 
Sincerely, 
By   /s/  H.  L.  BRADY, 

Chairman  of  Trial  Board. 
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In  Reply  Please  Refer  To  21:ASW/sk. 

July  25, 1944 
Cannon  Employees'  Association,  Inc., 
215  West  Ave.,  3)3,  Los  Angeles,  Calif. 

Gentlemen: 

We  are  in  receipt  of  your  letter  of  July  24,  1944, 
informing  us  that  Florence  Maynard  and  Herbert 
Caffarel  have  been  expelled  from  membership  in  the 
Cannon  Employees'  Association,  and  asking  for  dis- 
charge of  these  employees  in  accordance  with  our 
mutual  contract. 

Please  give  us  detailed  and  specific  charges  on 
v^hich  these  people  were  tried  and  convicted  for  viola- 
tion of  your  By-Laws. 

Very  truly  yours, 

CANNON  MFG.  CORP., 
A.  S.  WILCOX, 
Personnel  Director. 


RESPONDENT'S  EXHIBIT  No.  28 

Cannon  Employees'  Association,  Inc. 
215  West  Ave.,  33,  Los  Angeles,  Calif. 

Cannon  Mfg.  Corp.,  July  26,  1944 

3209  Humboldt  St.,  Los  Angeles,  Calif. 

Gentlemen : 

We  have  received  your  letter  of  July  25,  1944, 
requesting  detailed  and  specific  reasons  for  the  ex- 
pulsion  from  membership   in  our  Association  of 
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Florence  Maynard  and  Harbert  Calfarel  and  our 
resulting-  request  that  they  be  discharged  from  the 
employ  of  the  company  in  accordance  with  our  mu- 
tual contract.  We  are  hereby  submitting  the  re- 
quested information. 

Charges  were  brought  against  these  two  persons 
and  several  others  by  a  group  of  employees  on  June 
8,  1944.  The  charges  were  that  the  defendants  had 
violated  several  sections  of  Article  VIII  of  our  By- 
Laws  and  particularly  that  section  of  Article  VIII 
which  reads  as  follows : 

''Spreading  false  reports  maliciously,  which 
are  detrimental  to  the  harmonious  relations  be- 
tween members  of  this  Association  or  between 
this  Association  and  anyone  who  may  have  a 
contract  with  this  Association." 

Violation  of  the  above  quoted  section  of  our  By- 
Laws  in  a  continued,  wilfull  and  malicious  manner 
is  reason  for  reprimand,  suspension  or  expulsion. 
The  defendants  were  given  a  copy  of  the  charges 
against  them  and  were  allowed  all  the  time  they 
desired  to  prepare  their  defense.  Their  trials  were 
conducted  in  the  Wednesday  Morning  Club,  220  E. 
Ave.  28,  and  all  members  who  desired  were  allowed 
to  attend  the  hearings.  It  was  brought  out  during 
the  trial  that  these  two  defendants  had  conspired  to 
spread  through  the  plant  false  rumors  or  irregular- 
ities and  crooked  dealings  in  the  conduct  of  the 
Association.  The  books  of  the  Association  were 
brought  to   the   hearing  and  no   irregularities   or 
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crooked  deals  were  exposed.  It  was  further  brought 
out  that  the  defendants  were  past  officials  of  the 
Association  and  in  a  position  to  know  beyond  any 
question  of  a  doubt  that  the  statements  they  were 
making  had  absolutely  no  basis  in  fact.  It  was  fur- 
ther brought  out  that  the  ill  will,  discontent  and 
general  imrest  created  by  their  studied  and  deliberate 
campaign  to  spread  malicious  untruths  had  been  in- 
jurious to  production  and  to  the  morale  of  employees 
of  this  plant  and  members  of  this  Association.  There- 
fore, the  Board  of  Directors  of  this  Association 
acting  by  virtue  of  the  authority  vested  in  them  by 
the  By-Laws  of  our  organization,  voted  to  expel 
Florence  Maynard  and  Herbert  Caff ar el  from  mem- 
bership. 

This  Association  has  been  certified  by  the  National 
Labor  Relations  Board  as  a  legitimate  bargaining 
agent  for  all  Cannon  employees.  This  Association 
has  at  all  times  striven  to  maintain  good  relations 
with  the  company  in  the  interests  of  continued  pro- 
duction. We  ask  that  you  act  promptly  in  this  matter 
as  there  is  widespread  demand  for  such  promptness 
throughout  various  departments  in  both  plants.  As 
you  must  surely  know,  considerable  unrest  has  been 
created  by  the  campaign  of  vilification  conducted 
against  us  and  directed  in  part  by  the  two  persons 
who  have  been  expelled.  It  is  our  sincere  hope  that 
you  are  not  a  party  in  any  manner  to  this  campaign 
nor  in  sympathy  with  it.  Last  year  we  were  com- 
pelled to  expel  several  persons  for  libeling  this  As- 
sociation as  a  ''Company  Union"  and  its  Board  of 
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Directors  as  a  "Board  of  Dictators".  At  that  time, 
after  considera])le  argument,  you  consented  to  act  in 
accordance  with  the  terms  of  our  contract  and  dismiss 
those  persons  from  your  employ  without  resorting  to 
lengthy  and  sometimes  expensive  process  of  arbitra- 
tion. We  are  firmly  convinced  that  the  evidence  in 
this  case  warrants  similar  action  on  your  part  at 
once.  We  invite  you  to  study  at  length  the  court 
reporter's  record  of  the  trial  proceedings.  And  we 
urge  you,  in  the  interest  of  continued  good  labor 
relations  and  uninterrupted  production,  to  act  with 
speed  and  dispatch  in  accordance  with  Article  II, 
Section  I  of  our  contract. 

Very  truly  yours, 

CANNON  EMPLOYEES  ASSN., 
/s/  JOHN  A.  GIBSON, 
President. 


RESPONDENT'S  EXHIBIT  No.  29 

Cannon  Employees'  Association,  Inc. 
215  West  Ave.,  33,  Los  Angeles,  Calif. 

March  16,  1945 
Cannon  Mfg.  Corp.  & 
Cannon  Electric  Development  Co. 

Gentlemen : 

On  Tuesday,  March  13th,  the  membership  of  the 
Cannon  Employees  Association  voted  to  become 
members  of  the  Mechanics  Educational  Society  of 
America,  Local  75.  By  the  terms  of  their  vote  the 
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M.E.S.A.  Local  75  became  sole  bargaining  agent  for 
Cannon  workers  in  all  matters  pertaining  to  hours, 
wages  and  conditions  of  employment. 

In  accordance  with  the  wishes  of  our  membership 
we  have,  by  unanimous  vote  of  the  Board  of  Direc- 
tors, dissolved  the  Cannon  Employ ('cs  Association. 
In  line  with  this  change  of  name  and  of  bargaining 
rights  we  ask  that  the  dues  check  for  each  month 
and  for  every  month  thereafter  be  made  out  to  the 
Mechanics  Educational  Society  of  America.  We  also 
ask  that  you  meet  with  us  at  your  earliest  conveni- 
ence so  that  the  newly  elected  officers  of  M.E.S.A. 
Local  75  may  negotiate  a  contract  with  you  on  behalf 
of  our  members. 

To  avoid  any  doubt  which  may  linger  in  your  mind 
as  to  the  sincerity  of  our  membership  in  this  matter 
we  are  now  circulating  bargaining  authorization 
blanks  for  the  M.E.S.A.  Inasmuch  as  the  National 
Labor  Relations  Act  provides  that  every  employer 
should  bargain  with  the  organization  representing 
a  majority  of  his  employees  we  request  at  this  time 
that  you  be  equally  sincere  and  straightforward  with 
us  so  that  this  matter  may  be  speedily  concluded. 

Sincerely, 

CANNON  EMPLOYEES'  ASSOCIATION, 
DON  SCHLOEDER, 
Secretary. 
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Cannon  Employees'  Association,  Inc. 

215  West  Avenue  33 

Los  Angeles,  California 

April  4,  1945 
Cannon  Mfg.  Corp.  & 
Cannon  Electric  Development  Co. 

Gentlemen : 

On  Tuesday,  March  13tli,  the  membership  of  the 
Cannon  Employees  Association  voted  to  become 
members  of  the  Mechanics  Educational  Society  of 
America,  Local  75.  By  the  terms  of  their  vote  the 
M.E.S.A.  Local  75  became  sole  bargaining  agent  for 
Cannon  workers  in  all  matters  pertaining  to  hours, 
wages  and  conditions  of  employment. 

In  accordance  with  the  wishes  of  our  membership 
we  have,  by  unanimous  vote  of  the  Board  of  Direc- 
tors, dissolved  the  Cannon  Employees  Association. 
In  line  with  this  change  of  name  and  of  bargaining 
rights  we  ask  that  the  dues  check  for  next  month  and 
for  every  month  thereafter  be  made  out  to  the  Mech- 
anics Educational  Society  of  America.  We  also  ask 
that  you  meet  with  us  at  your  earliest  convenience 
so  that  the  newly  elected  officers  of  M.E.S.A.  Local 
75  may  negotiate  a  contract  vnth  you  on  behalf  of 
our  members. 

To  avoid  any  doubt  which  may  linger  in  your  mind 
as  to  the  sincerity  of  our  membership  in  this  matter 
we  are  now  circulating  bargaining  authorization 
blanks  for  the  M.E.S.A.  Inasmuch  as  the  National 
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Labor  Relations  Act  provides  that  every  employer 
should  bargain  with  tlie  organization  representing 
a  majority  of  his  employees  we  request  at  this  time 
that  you  be  equally  sincere  and  straight!' orv^rard  with 
us  so  that  this  matter  may  be  speedily  concluded. 

Sincerely, 

CANNON  EMPLOYEES  ASSOCIATION, 
/s/  DON  SCHLOEDER, 
Secretary. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  12142 


National  Labor  Relations  Board,  petitioner 

V. 

Cannon  Manufacturing  Corporation  and  James  H. 
Cannon,  an  Individual  Doing  Business  as  Cannon 
Electric  Development  Company,  respondents 


OJV   PETITION  FOR   ENFORCEMENT   OF  AN   ORDER   OF   THE 
NATIONAL   LABOR  RELATIONS  BOARD 


BEIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  proceeding  is  before  the  Court  on  petition  of 
the  National  Labor  Relations  Board  for  enforcement 
of  its  order  issued  against  respondents  on  December 
16,  1946  (71  N.  L.  R.  B.  1059;  R.  106-115),  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act  (49  Stat.  449,  29  U.  S.  C.  Sec.  151,  et  seq.),  herein 
called  the  Act.""  The  jurisdiction  of  the  Court  is 
based  upon  Section  10  (e)  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  29  U.  S.  C. 

^  Relevant  portions  of  the  Act  and  of  other  statutes  referred  to 
herein  appear  in  the  appendix,  infrcu  pp.  56-58. 

(1) 


Supp.,  Sec.  141,  et  seq.),'  the  luifair  labor  practices 
having  occurred  at  respondents'  plac€  of  business  in 
Los  Angeles,  California,  within  this  judicial  circuit. 

STATEMENT   OF   THE   CASE 

The  Board's  order  is  based  upon  findings  '  (R.  4-10, , 
18-94)  that  respondents  dominated  and  interfered  with 
the  Contact  Committee  and  the  Cannon  Employees  As- 
sociation and  contributed  support  to  these  organiza- 
tions in  Adolation  of  Section  8  (2)  of  the  Act;  that 
respondents  discriminatorily  discharged  11   of  their 
employees  in  violation  of  Section  8   (3)  of  the  Act,, 
thereby  discouraging  membership  in  the  United  Elec- 
trical, Radio  and  Machine  Workers  of  America,  CIO, . 
and  in  the  International  Association  of  Machinists, , 
Lodge  311,  and  encouraging  membership  in  the  Can- 
non Employees  Association ;  *  that  respondents  inter- 
fered with,  restrained,  and  coerced  their  employees- 
in  the  exercise  of  the  rights  guaranteed  in  Section  7 
of  the  Act,  in  violation  of  Section  8  (1),*  and  that 


^  The  1947  amendments  to  the  National  Labor  Relations  Act 
made  no  change  in  the  provisions  of  the  original  Act  which  would ! 
affect  the  validity  or  enforceability  of  the  Board's  order  in  this 
case.     See  note  23,  p.  51,  infra. 

^  The  Board  in  its  decision  adopted  the  proposed  findings  of ' 
facts,  conclusions  of  law  and  order  which  it  had  previously  issued  I 
on  July  1946  (R.  18-104),  with  certain  additions  and  modifica- 
tions expressly  noted  in  the  decision  ( R.  4:-10) , 

*  These  three  organizations  will  be  frequently  referred  to  hereim 
as  the  UE,  I  AM,  and  CEA,  respectively. 

^The  Board  dismissed  the  complaint  insofar  as  it  alleged  that 
respondents  had  discriminatorily  discharged  Gus  Palm,  Louis 
Tournie,  and  Louis  LaGuerre  Drouet  (R.  16-17) . 


these  unfair  labor  practices  affected  commerce  within 
the  meaning  of  Section  2  (6)  and  (7)  of  the  Act. 
The  Board  ordered  respondents  to  cease  and  desist 
from  the  unfair  labor  practices  found,  to  cease  giving 
effect  to  its  contract  with  the  Cannon  Employees 
Association,  to  withdraw  recognition  from  and  com- 
pletely disestablish  the  Cannon  Employees  Associa- 
tion, to  reimburse  all  employees  whose  dues  in  the 
Cannon  Employees  Association  respondent  had 
checked  off  for  the  amounts  thus  deducted  since  Feb- 
ruary 15,  1945,  and  to  refrain  from  recognizing  the 
Contact  Committee  as  the  collective  bargaining  agency 
of  their  emploj^ees  in  the  event  that  organization 
should  return  to  active  existence  (R.  11-13).  The 
Board's  order  further  required  the  respondents  to 
offer  reinstatement  with  back  pay  to  the  11  employees 
discriminated  against  and  to  post  appropriate  notices 
(R.  13-16). 

A.  The  Board's  findings  as  to  the  business  of  respondents 

Respondent,  Cannon  Manufacturing  Corporation, 
herein  called  the  Corporation,  is  a  California  corpora- 
tion having  its  principal  office  and  place  of  business 
in  the  City  of  Los  Angeles,  California  (R.  138-139). 
Respondent  James  H.  Cannon,  an  individual,  doing 
business  under  the  trade  name  Cannon  Electric  De- 
velopment Company,  herein  called  the  Company,  who 
designs  and  engineers  all  products  of  the  Corpora- 
tion and  sells  its  products,  likewise  has  his  principal 
office  and  place  of  business  at  the  same  address  in  the 


City  of  Los  Angeles,   California    (R.   138-139,   143-_ 
149). «  ll 

B.  The  Board's  findings  and  conclusions  as  to  respondents' 
unfair  labor  practices 

1.  Early  labor  relations  history;  accompanying  interference,  restraint,  and 

coercion 

Respondents  early  manifested  hostility  to  the  union 
organization  of  their  employees.  Although,  in  1937, 
the  Corporation,  then  known  as  the  Cannon  Electric 
Development  Company,'  had  entered  into  an  agree- 
ment with  the  International  Brotherhood  of  Elec- 
trical Workers,  in  spring  of  the  following  year  when 


''The  Corporation  manufactures  cable  connections  and  electric 
specialties.  During  the  calendar  year  ending  December  31,  1944, 
the  Corporation  purchased  materials  valued  in  excess  of  $3,000,00!), 
of  which  approximately  $500,000  originated  ou.tside  California. 
Durino:  the  same  period  its  entire  manufactured  products  valued 
at  approximately  $7,000,000.  was  sold  to  the  Company.  During 
1944.  the  Company's  sales  of  the  Corporation's  products  exceeded 
$7,000,000  in  value.  Approximately  15  percent  of  the  sales  were 
made  directly  to  the  United  States  Government  and  70  percent 
thereof  to  aircraft  companies  having  Government  contracts,  a  sub- 
stantial percentage  bein<>:  sliipped  to  points  outside  California 
(R.  139-143).  James  H.  Cannon,  president  of  the  Corporation 
and  sole  owner  of  the  Company,  takes  an  active  part  in  the  man- 
agement of  both  enterprises.  Upon  the  facts  conceded  by  re- 
spondents (R.  139-151),  it  is  clear  that  both  respondents  are 
subject  to  the  Act. 

■  In  1915,  James  H.  Cannon  founded  the  Cannon  Electric  Devel- 
opment Company  (R.  143-145).  Subsequently  in  1920,  the  busi- 
ness was  incorporated  and  continued  to  operate  under  the  name  of 
Cannon  Electric  Development  Company  until  19']9  wlien  the  name' 
was  changed  to  Cannon  Manufacturing  Corporation  (R,  144-145). 
At  this  time,  James  H.  Cannon  registered  the  Cannon  Electric! 
Development  Company  as  the  trade  name  of  a  sole  proprietorship 
which,  as  indicated  hereinabove,  became  the  engineering  and  sales 
agency  of  the  Corporation  (R.  141.  144-146;  supra,  n.  6). 


the  International  Association  of  Machinists  sought 
to  bargain  on  behalf  of  the  employees/  President 
James  H.  Cannon  engaged  in  a  correspondence  with 
the  lAM  in  which  he  clearly  disclosed  his  antipathy 
to  the  organization  of  his  employees  by  an  "outside" 
labor  union  (R.  28;  155,  636-647). « 

With  respect  to  a  tentative  agreement  which  the  lAM 
sent  to  him  for  consideration,  President  Cannon  de- 
clared in  the  ensuing  correspondence  that  he  was  unable 
to  '^see  why  a  few  disgruntled  employees  or  the  ambi- 
tions of  an  outside  organization  should  be  permitted  to 
disrupt  the  Company  and  if  it  comes  to  a  showdown  we 
know  we  can  replace  every  man  in  the  place  with  men 
of  equal  ability  and  in  many  cases  more  or  at  least 
equal  loyalty  with  the  men  now  employed  without  any 
increase  in  wages"  (R.  636-637).'"  He  stated  that 
''in  view^  of  the  attitude  that  is  apparently  manifest," 
the  Corporation,  if  pressed  too  far,  would  ''make  it 
a  policy  to  simply  lay  off  men  when  work  is  caught 

^  The  organization  of  the  International  Brotherhood  of  Elec- 
trical Workers  among  the  employees  of  the  Corporation  ceased 
to  exist  at  some  time  shortly  before  the  lAM  sought  to  represent 
the  employees  for  the  purposes  of  collective  bargaining  (R.  56, 
58-59). 

®  Record  references  preceding  the  semicolon  are  to  the  Board's 
findings;  those  followino;  are  to  the  supporting  evidence.  Ex- 
hibits which  have  not  been  printed  but  have  been  filed  with  the 
clerk  pursuant  to  stipulation  (R.  132-133)  are  designated  "Bd. 
Ex."  or  "Resp.  Ex." 

^^  At  this  time,  the  Corporation  had  between  40  and  55  employees 
(R.  206,  645 ) .  Subsequently,  the  Corporation's  force  of  employees 
greatly  increased  and  at  the  time  of  the  hearing,  there  w^ere  ap- 
proximately 1300  employees  on  the  Corporation's  pay  roll  and 
200  on  that  of  the  Company  (R.  149-150) . 
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up  rather  than  try  to  promote  new  activities  to  keep 
them  employed,"  as  had  been  the  Corporation's  prac- 
tice. President  Cannon  categorically  stated  that  the 
Corporation  was  ^*not  signing  any  agreement"  and 
he  concluded  the  letter  with  the  statement  that  it  was 
beyond  his  comprehension  ''why  [the  employees] 
*  *  *  desire  at  this"  time  to  bring  on  tragedy, 
which  any  undue  activity  will  result  in,  but  inasmuch 
as  what  [the  Corporation  has]  *  *  *  done  in  the 
past  year  for  their  benefit  does  not  seem  to  produce 
any  lasting  results  there  is  no  alternative  except  to 
bring  it  to  a  show-down  at  the  present  time  and  con- 
clude the  matter  definitely  and  for  all  times"  (R.  643). 
In  a  subsequent  letter  he  asserted  that  he  was  ''en- 
dowed with  sufficient  'intestinal  fortitude'  to  tell  any 
outside  labor  organization  that  tries  to  *horn  in'  and 
disorganize  the  workers,  to  go  to  hell"  but  that  he 
"would  welcome  the  organization  of  employees  into  a 
group,  represented  by  an  accredited  committee,  au- 
thorized to  meet  with  the  management  to  discuss 
problems  of  mutual  interest  or  grievances"  (R.  646). 
Finally,  he  advised  that  the  34  union  employees 
who  were  referred  to  in  the  letter  of  the  lAM 
business  agent  might  "draw  their  time,  at  any 
time  they  may  see  fit,  and  not  w^ait  60  days  for 
the  ultimate  decision"  since  there  were  "too  many 
able  mechanics  who  would  be  delighted  to  obtain  em- 
ployment with  this  organization  to  w^arrant  wasting 
further  time  in  discussing  the  formation  of  a  clique 


that  could  dominate  the  operation  of  this  business 
over  the  will  of  the  management"  (R.  646). 

At  about  the  time  of  the  foregoing  correspondence, 
])lant  superintendent  Roy  Cromwell  during  working 
liours  requested  employee  Alvin  George  to  attend 
a  meeting  of  the  lAM  that  evening  in  order  to  '*find 
out  what  was  going  on"  and  to  "get  in  with  the  rest 
of  the  boys"  (R.  205).  George  attended  the  meeting 
and  on  the  following  day  Superintendent  Cromwell 
questioned  him  as  to  the  number  of  'employees  who 
had  attended  the  meeting,  the  names  of  the  leaders 
and  principal  speakers,  and  the  nature  of  the  business 
conducted  at  the  meeting  (R.  206-207). 

Although  thereafter  in  June  1938,  the  lAM  ob- 
tained an  agreement  from  respondents  (Resp.  Ex. 
37,  R.  156-157),  the  grievance  committee  called  for 
by  the  agreement  did  not  function  either  in  1939  or 

1940,  and  insofar  as  the  record  shows,  there  was  no 
lAM  organizational  activity  among  the  respondents' 
employees  after  1938  (R.  158-159). 

2.  Respondents'  domination  and  support  of  employee  organizations; 
accompanying  interference,  restraint,  and  coercion 

a.  The  Contact  Committee 

Following  a  vast  increase  in  personnel  in  the  early 
months  of  1941,  which  coincided  with  the  commence- 
ment of  organizational  activity  by  UE  among  the 
Corporation's  employees,  respondents  about  May  20, 

1941,  distributed  among  the  employees  a  letter  signed 
by  President  James  H.  Cannon  advocating  the  estab- 
lishment of  the  Contact  Committee  for  the  purpose  of 
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tact  Committee  coincided  with  organizational  activity 
on  the  part  of  UE,  but  a  marked  disparity  is  evident 
in  respondent's  treatment  of  the  two  rival  labor  organ- 
izations.   On  May  28,  1941,  8  days  after  his  first  letter 
advocating  the  formation  of  the  Contact  Committee 
to  handle  grievances,  President  Cannon  refused  a  re- 
quest of  UE  to  discuss  employee  grievances,  suggest- 
ing that  employees  with  grievances  proceed  through 
the  long-since  inactive  lAM  (R.  566,  704-706).    In  a  . 
letter  to  the  employees  dated  June  3,  1941,  President 
Cannon  declared  that  the  employees  ''were ^ given  the* 
opportunity  to  work  out     *     *     *     (their)   own  des- 
tiny by  intelligent  selection  of  the  Contact  men"  and 
he  stressed  that  "no  organization  will  dictate     *     *     * 
(respondents')   policies  from  the  outside"  and  that 
the  plant  would  "never  be  operated  as  a  'closed  shop'' 
by  any  organization  as  long  as     *     *     *     (he  owned)  i 
it"  (R.  166,  658-660)." 

On  June  11,  1941,  President  Cannon  assured  the 
employees  in  a  letter  that  respondents  would  meet 
with  the  Contact  Conimittee,  cooperate  with  it,  and  do 
"everything  possible  to  make  it  a  success"  (R.  164, 
665-667).  He  further  declared  that  respondents  would 
receive  any  "legal  complaint"  through  the  lAM, 
which,  as  previously  indicated,  was  not  then  function- 
ing as  an  organization  of  the  Corporation's  employees 

^-  Testifying  at  the  hearing  concerning  his  prior  contract  with 
the  JAM,  President  Cannon  admitted  that  he  '"claimed"  he  ''would 
never  sign  a  closed  shop  contract  where  there  was  an  outside  affilia- 
tion" (R.  197).  His  opposition  to  closed  shop  contracts  with  the 
JAM  and  UE  stands  in  marked  contrast  with  his  subsequent 
execution  of  a  closed  shop  contract  with  the  Company-assisted  and 
dominated  C'EA  {infra,  pp.  20-21). 
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(R.  604,  656;  supra,  p.  7.)  The  letter,  however,  con- 
tained no  reference  to  the  UE,  which  was  seeking  to 
establish  a  grievance  procedure  with  respondents.  On 
June  18,  1941,  two  days  after  the  UE  had  sent  respon- 
dents a  letter  outlining  a  specific  grievance  procedure, 
President  Cannon,  again  addressing  the  employees, 
asked  them  for  an  expression  of  their  desires  concern- 
ing the  Contact  Committee.  In  the  letter  he  stated 
that  the  '' enclosed"  penny  post  cards  were  distributed 
to  the  employees  for  the  purpose  of  giving  them  the 
opportunity  ''to  inform  me  if  you  so  desire,  that  you 
first  want  the  opportunity  to  work  out  your  own  prob- 
lems" through  the  Contact  Committee  and  "that  until 
this  plan  is  found  wanting  in  results  you  are  not  de- 
sirous of  outside  interference  that  could  easily  prove 
disastrous"  (R.  166-167,  629,  661-663).  On  the  penny 
post  card  addressed  to  President  Cannon  was  ijrinted 
the  statement  that  the  undersigned  employee  wanted 
to  give  the  Contact  Committee  opportunity  to  function 
'Svith  a  view  to  increasing  production  to  make  possible 
increased  wages"  (R.  661).'^ 

In  subsequent  correspondence  with  the  UE  which 
respondents  distributed  among  the  employees,  Presi- 
dent Cannon  reiterated  his  refusal  to  meet  with  repre- 
sentatives of  the  UE  asserting,  inter  alia,  that  a  ma- 
jority of  the  employees  had  selected  the  Contact  Com- 
mittee to  take  care  of  their  interests  (R.  173,  663- 
667).     He    further   demanded   that   the    UE    ''make 

"  Also  printed  on  the  card  was  the  statement  that  the  under- 
signed understood  that  "this  expression"  would  not  interfere  with 
his  membership  in  any  union  and  that  he  expected  the  Contact 
Committee  to  correct  "reasonable  grievances''  (R.  661). 
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good''  its  charges  that  respondents  had  acted  illegally 
under  the  Act  or  that  it  "quit  harassing  and  trying 
to  spread  discontent  among  my  employees"  (R.  666- 
667).  Concluding  a  letter  dated  July  3,  1941,  Presi- 
dent Cannon  declared  to  the  UE  that  ''there  is  no  need 
of  paralleling  the  work  of  the  present  Contact  Com- 
mittee" (R.  667).  Some  few  days  thereafter  on  about 
July  8,  1941,  in  another  letter  distributed  to  the  em- 
ployees, he  praised  the  Contact  Committee  and  asked 
the  employees  to  give  it  ''a  fair  break"  (R.  174-176, 
667-670). 

The  Contact  Committee  remained  in  existence  for 
about  3  months  (R.  505).  During  the  Committee's 
period  of  active  existence,  it  met  a  number  of  times  to 
consider  employee  grievances  (R.  500-501).  The 
meetings  were  held  in  the  plant  conference  room  on 
the  swing  shift  and  were  attended  by  either  Presi- 
dent Cannon  or  his  son,  Vice  President  Robert  Cannon 
(R.  501).  The  Committee  had  no  constitution  or 
bylaws  and  respondents'  letter  of  May  20,  1941,  advo- 
cating the  establishment  of  the  Committee  which  pro- 
vided the  sole  basis  for  its  organization,  made  no  pro- 
vision for  dues,  membership,  or  meetings  of  employees 
(R.  647-654).  Employee  participation  other  than  by 
the  Committeemen  was  limited  to  the  election  of  the 
Committee  members  (ibid.). 

The  Contact  Committee  continued  in  active  exist- 
ence until  sometime  in  September  1941  (R.  507-508). 
At  that  time  pursuant  to  the  suggestion  of  employee 
Ned  Mandella  who  had  already  started  the  organiza- 
tion of  the  CEA,  considered  hereinafter  (infra, 
pp.  13-32,  the  Committee  met  in  the  plant  conference 
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room  and  voted  to  disband  (R.  507-508).  Although 
President  Cannon,  as  he  testified  at  the  hearing,  had 
then  been  informed  that  the  Contact  Committee  was 
illegal  under  the  Act  (R.  603-604),  the  record  contains 
no  evidence  that  respondents  took  any  steps  to  advise 
the  employees  of  that  fact  or  to  disestablish  the  Com- 
mittee (R.  603-605). 

Upon  the  foregoing  facts  the  Board  concluded  that 
the  Contact  Committee  '^was  a  creation  of  the  respond- 
ents in  its  entirety,"  and  that  respondents  by  dominat- 
ing, interfering  with,  and  supporting  the  organization 
and  administration  of  the  Contact  Committee  violated 
Section  8  (2)  of  the  Act  (R.  5,  32). 

b.  The  Camion  Employees  Association 

(1)  Formation 

The  organizational  activity  which  resulted  in  the 
formation  of  the  CEA  commenced  some  time  in  Jan- 
uary 1941,  immediately  after  the  UE  started  its  or- 
ganizing campaign  among  respondents'  employees  (R. 
208-210,  480-482,  542) .  On  the  day  following  the  first 
appearance  of  the  UE's  sound  truck  in  front  of  re- 
spondents' plant,  Ned  Mandella,  a  tool  crib  attendant, 
commenced  soliciting  employees  to  sign  a  petition 
which  he  had  at  the  tool  crib  (R.  208-210).  In  its 
original  form,  the  petition  frankly  stated  that  its  pur- 
pose was  'Ho  keep  out  the  CIO"  and  Mandella  ob- 
tained the  signatures  of  a  number  of  employees  to  the 
petition  as  thus  drafted  (R.  210).  Later,  however, 
this  heading  was  changed  and  the  petition  set  forth 
as  its  purpose  the  formation  of  the  Cannon  Employees 


14 

Recreation  Association,  herein  known  as  the  CERA,  to 
sponsor  recreational  activities  among  the  employees 
(R.  210,  425-427,  480-481).  Mandella  vigorously  so- 
licited employees  in  the  plant  to  sign  the  petition  and 
a  substantial  portion  of  his  organizational  activity 
and  solicitation  occurred  during  working  hours  (R. 
209-212,  216-217,  25&-260,  425).  He  enlisted  the  as- 
sistance of  other  employees  in  forming  his  new  or- 
ganization and  these  likewise  conducted  their  organ- 
izational activity  in  substantial  measure  during  work- 
ing hours  (R.  264-267,  481-486). 

Typical  of  the  persistent  character  of  the  solicita- 
tion in  which  Mandella  engaged  were  Mandella 's  re- 
peated requests  to  employee  Alvin  George  to  sign  the 
petition  and  join  the  CERA.  On  the  first  day  of  his 
activity,  Mandella  asked  George  at  the  tool  crib  dur- 
ing working  hours  to  sign  the  petition  "to  keep  out  the 
dO"  which  already  contained  a  num.ber  of  names 
(R.  210).  George  refused,  expressing  his  belief  that 
Mandella  might  "get  himself  into  trouble"  circulariz- 
ing such  a  petition  on  company  time  and  property 
(R.  210,  212).  Mandella  renewed  his  request  later 
that  same  day  and  thereafter  was  "continually  ap- 
proaching" George  (R.  216)  to  "sign  up,"  even  prom- 
ising him  "any  office  in  the  organization  *  *  * 
outside  of  president"  (R.  210-212,  215-216). 

Respondents  knew  of  Mandella 's  activities  in  this 
respect  shortly  after  they  began,  and  Cromwell,  re- 
spondents' plant  superintendent,  approved  and  gave 
direct  aid  to  Mandella 's  organizational  efforts  "to  keep 
out  the  CIO."  Thus,  within  a  week  or  two  after 
Mandella  had  commenced  his  solicitation,  Cromwell 
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called  George  to  bis  office  and  asked  him  why  he  had 
not  joined  the  organization  ''they  were  forming"  (R. 
212-213).  He  assured  George  that  Mandella's  activity 
''was  all  right,  the  company  knew  about  what  he  was 
doing"  (R.  213).  Cromwell  explained  to  George  that 
"it  was  to  be  a  company  union  and  that  he  would  see 
that  the  right  men  got  the  right  jobs  in  it,  they  would 
be  given  the  proper  training"  (R.  214).  Finally, 
Superintendent  Cromwell  made  an  outright  request 
that  George  "join  up"  (R.  214). 

Respondents  gave  other  effective  support  to  Man- 
della's organization  during  its  early  days.  Within  a 
few  weeks  after  Mandella  began  his  activities,  a  bul- 
letin board  was  erected  in  the  plant  in  front  of  Plant 
Superintendent  Cromwell's  office  (R.  427).  On  it 
were  posted  notices  and  bulletins  amiouncing  the  hold- 
ing of  an  election  for  officers,  the  progress  of  the 
CERA,  and  listing  the  candidates  competing  in  the 
forthcoming  election  (R.  261-262,  277-278,  427^28). 
Mandella  had  selected  the  candidates,  and  the  list  of 
names  remained  on  the  bulletin  board  for  approxi- 
mately one  week  (R.  261-262).  Running  against  Man- 
della as  a  rival  candidate  for  election  as  "head  of  the 
Association"  was  foreman  Herb  Elgin  (R.  427). 
The  election  itself  was  held  in  the  plant  during  work- 
ing hours.  Some  ballots  were  distributed  in  the  de- 
partments among  the  employees  and  others  were  put 
on  a  table  placed  between  Superintendent  Cromwell's 
office  and  the  plating  department  in  the  plant  (R.  262- 
263).  Employees  marked  the  mimeographed  ballots 
and  dropped  them  into  the  ballot  box  which  stood  on 
the  table  where  the  ballots  were  made  available  (R. 
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263).  The  election  continued  during  an  entire  after- 
noon and  the  employees  left  their  work  to  vote  and 
place  their  marked  ballots  in  the  box  (R.  263).  Sev- 
eral employees  counted  the  ballots  in  the  plant  (R.  263- 
264).  Mandella  and  six  other  employees  were  elected 
as  officers  (R.  264).  After  the  election,  solicitation  of 
employees  to  join  CERA  continued  in  the  plant  dur- 
ing working  hours  (R.  264-265). 

The  newly  elected  president  and  board  of  directors 
held  three  or  four  meetings  between  the  time  of  their 
election  and  April  1941  (R.  274,  276),  and  four  or 
five  membership  meetings  were  also  held  (R.  276). 
Despite  its  name,  there  is  no  evidence  in  the  record 
that  CERA  in  fact  organized  any  recreational  facili- 
ties for  the  employees  or  that  questions  relating  to 
such  matters  were  considered  at  these  meetings.  Dur- 
ing February,  however,  the  CERA  officers  aided  by 
an  attorney,  one  Lewis,  had  drafted  and  filed  with  the 
California  State  authorities  Articles  of  Incorporation 
of  the  Camion  Employees  Association,  a  nonprofit 
corporation,  herein  kno^^^l  as  CEA  (Resp.  Ex.,  38 A, 
Bd.  Ex.  35,  R.  279-281).  The  Articles  authorized 
the  CEA  to  engage  in  welfare  and  recreational  activ- 
ities and  'Ho  act  as  a  labor  organization"  (Resp. 
Ex.  38A). 

The  newly  incorporated  CEA  was  merely  the  con- 
tiriuation  under  a  different  name  of  the  CERA  which 
Mandella  had  first  promoted  in  January  1941  ''to 
keep  out  the  CIO"  {supra,  p.  13).  James  H.  Can- 
non himself  testified  that  "CEA  started  to  organize" 
as  CERA  (R.  603).  As  noted  above,  the  CERA 
officers  and  directors,  aided  by  the  CERA  attorney 
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Lewis,  prepared  and  filed  the  Articles.  All  seven 
officers  and  directors  of  CERA,  within  a  few  weeks 
after  the  election  and  as  of  February  28,  IfMl,  signed 
the  Articles  as  incorporators  and  officers  of  CEA 
(Resp.  Ex.  38A).  The  same  seven  subsequently  pre- 
pared and  voted  for  certain  amendments  to  the 
Articles  which  they  signed  as  of  March  31,  1941 
(Resp.  Ex.  38B).  Thereafter,  in  April  1941,  the 
CERA  officers  and  directors  voted  to  change  the  name 
from  CERA  to  CEA  in  order  'Ho  keep  out  the  CIO" 
(R.  275,  279-280,  282-283),  the  precise  purpose  which 
had  inspired  Mandella's  original  effort  to  form  CERA 
(supra,  p.  13).  No  election,  however,  of  officers  for 
CEA  was  held  and  with  the  exception  of  two  directors 
who  resigned,  ''the  Board  of  Directors  of  CERA  con- 
tinued to  act  as  the  governing  body"  of  CEA  (R. 
35;  279-280).  Mandella,  who  continued  as  president 
of  CEA,  appointed  two  employees  to  serve  as  direc- 
tors in  place  of  those  who  resigned  (R.  280).  CEA 
retained  as  its  attorney  Lewis,  who  had  served  CERA 
as  its  attorney,  attended  meetings  of  the  CERA 
Board,  and  helped  prepare  the  CEA  Articles  of  In- 
corporation for  the  CERA  officers  (R.  274,  280,  282). 
Moreover,  CEA  used  CERA  membership  cards  to 
record  the  dues  payments  of  CEA  members  as  late  as 
July  1941  (R.  490-491,  Bd.  Ex,  34,  42). 

(2)  Respondents'  interference  with,  support  to,  and 
domination  of  CEA  prior  to  the  Board-conducted 
election  of  January  1943 

Following  the  organizational  steps  described  above, 
CEA  and  UE  engaged  in  rival  campaigns  for  the 


18 

allegiance  of  the  employees  which  culminated  on  Sep- 
tember 9,  1941,  in  a  Board  election  to  determine  the 
bargaining  representative  (R.  37,  39-40;  595,  709- 
710). 

During  this  period  respondents  continued  to  permit 
the  organizational  activity  in  which  CEA  officers  and 
adherents  engaged  on  company  time  and  property. 
At  the  request  of  Mandella,  employee  Monjar  actively 
solicited  her  coworkers  to  join  CEA  during  a  period 
of  about  two  and  a  half  months  beginning  at  the  end 
of  May  1941  (R.  344-349).  She  turned  in  lists  of 
new  members  and  dues  which  she  collected  to  em- 
ployee Olsen,  secretary  of  CEA,  while  the  latter  was 
at  work  and  received  from  Olsen  membership  cards 
for  distribution  to  the  new  members  (R.  348-353). 
Although  Olsen 's  foreman,  Gervasi,  on  several  occa- 
sions, observed  this  CEA  organizational  activity  in 
his  department,  he  took  no  steps  to  exclude  Monjar, 
who  worked  elsewhere  in  the  plant,  from  his  depart- 
ment or  to  put  a  stop  to  the  activity  of  Olsen  and 
Monjar  (R.  352-353).  On  about  August  15,  1941, 
respondents  issued  a  booklet  for  its  employees  entitled 
''Employee  Information  and  Regulation,"  which  pro- 
vided, inter  alia,  that  employees  were  not  to  solicit 
membership  in  any  organization  "during  working 
hours  or  on  company  property"  (Resp.  Ex.  34).  Both 
CEA  and  UE,  however,  continued  organizational  ac- 
tivity on  company  time  and  property. 

But  the  promptness  and  severity  with  which  re- 
spondents acted  to  stop  UE  organizational  activity 
stands  in  marked  contrast  to  the  tolerance  exliibited 
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to  the  far  more  extensive  activity  engaged  in  on  be- 
half of  CEA.  On  August  28,  two  employees  asked 
employee  Wiley,  UE  member  and  steward  who  had 
previously  resigned  from  CERA,  about  joining  the 
CEA.  Although  Wiley  refused  to  discuss  the  matter 
during  working  hours,  the  two  employees  returned 
several  times  and  finally  Wiley  gave  them  UE  member- 
ship cards.  Ten  minutes  later  Superintendent  Crom- 
well had  Wiley  called  into  his  office  and,  without  mak- 
ing any  inquiry  as  to  the  circumstances,  discharged 
Wiley  forthwith  for  engaging  in  imion  solicitation  on 
company  time  (R.  269-271).  A  few  weeks  later,  how- 
ever, in  September,  employee  Bereznak  during  work- 
ing hours  actively  solicited  employees  outside  his  own 
department  to  join  CEA  and  was  joined  in  this  activ- 
ity by  the  leadman  of  the  department  in  ^vhich  he 
was  soliciting  (R.  391-392).  There  is  no  evidence  in 
the  record,  however,  that  respondents  took  any  steps  to 
stop  this  or  other  CEA  activity  occurring  in  the  plant 
during  working  hours. 

During  the  week  preceding  the  September  1941 
election,  moreover,  whenever  at  the  change  of  shifts 
the  UE  sound  truck  appeared  before  the  i:)lant,  loud- 
speakers on  the  roof  of  respondents'  plant  broadcast 
music  with  such  volume  as  to  prevent  the  employees 
from  listening  to  the  UE  sound  truck  (R.  354-357). 
After  the  truck  departed,  however,  the  music  died 
down  (R.  355-356).  In  contrast,  on  the  day  before  the 
election,  CEA  literature  was  permitted  to  remain  on 
the  time  clock  in  the  plant  in  the  immediate  vicinity  of 
which  a  plant  guard  was  stationed  (R.  357-358).     On 
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September  8,  1941,  the  day  before  the  election,  Fore- 
man MeClung  of  the  finish  castings  department  (R. 
343  gave  further  evidence  of  respondents'  partisan- 
ship in  favor  of  CEA  by  wearing  a  CEA  button  at 
work  (R.  357).  Further  exhibiting  respondents' 
mk^rked  bias  in  favor  of  CEA,  Foreman  McChmg,  on 
the  day  after  the  election,  which  the  CEA  won,"  stated, 
''Well,  we  won  the  election"  (R.  358-359). 

Immediately  following  the  election.  Foreman  Mc- 
Chmg told  employee  Clarence  Armant  while  he  was 
at  work  in  the  plant  not  to  wear  his  UE  badge  any 
longer  and  advised  him  that  the  election  was  over  and 
that  he  had  ''better  join  the  CEA"  (R.  289-290). 
While  he  was  speaking  to  Armant,  the  foreman 
knocked  the  UE  badge  which  Armant  was  wearing  to 
the  floor  with  his  pencil  (R.  290).  On  another  oc- 
casion immediately  after  the  election  results  were  an- 
nounced on  the  loud  speaker  system  in  the  plant, 
Foreman  McClung  similarly  ordered  emplo.yee  Mon- 
jar  to  remove  the  CIO  pin  which  she  was  wearing 
(R.  359). 

On  October  24,  1941,  respondents  and  CEA  entered 
into  a  collective  bargaining  agreement  covering  non- 
supervisory  employees  to  remain  in  effect  for  one  year 
and  thereafter  subject  to  termination  on  30  days'  no- 
tice (Bd.  Ex.  28,  p.  2).  Despite  President  Cannon's 
earlier  pronouncement  to  his  employees,  that  the  plant 
would  "never  be  operated  as  a  'closed  shop'  by  any 
organization  as  long  as"  he  owned  it  (R.  660),  the 
CEA  agreement  required  respondents  to  employ  "only 

"  CEA  defeated  UE  by  a  vote  of  370  to  268  (R.  709-710). 
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members  of  the  (CEA)  iu  good  standing'"'  (Bd.  Ex. 
28,  p.  3).  As  the  Board  noted  (R.  42),  there  is  no  evi- 
dence in  the  record  that  '^  respondents  opposed  the  in- 
clusion of  a  union  security  clause  in  their  contract  with 
CEA."  The  agreement  provided  a  wage  increase  for 
tlie  employees.  It  contained  provisions  relating  to  va- 
cations, overtime,  holidays,  security,  safety,  and  other 
conditions  of  employment.  A  grievance  procedure  was 
set  forth  in  the  agreement  and  CEA  representatives 
were  given  the  right  to  enter  plant  premises  during 
working  hours  ^'for  the  investigation  of  working  con- 
ditions and/or  company-employee  relations"  (Bd.  Ex. 
28,  pp.  5-6, 13).  Finally,  the  agreement  provided  that 
respondents  would  deduct  dues  for  CEA  from  em- 
ployees who  agreed  to  this  check-off  procedure  (Bd. 
Ex.  28,  p.  11). 

Respondents'  intervention  in  support  of  CEA  re- 
tained its  positive  character  after  the  September  1941 
election.  Foreman  Drouet  served  on  the  CEA's 
Board  of  Directors  (R.  304-305,  308).  Respondents 
l^ermitted  CEA  to  use  the  plant  premises  to  elect  CEA 
officials  in  December  1941  and  again  in  November 
1942  (R.  290-296,  394-397,  509-510).  On  both  oc- 
casions the  balloting  was  conducted  in  the  plant  cafe- 
teria located  on  respondents'  premises  (R.  291-292). 
The  1941  election  lasted  from  12  noon  until  midnight 
(R.  294-295).     Four  CEA  members,  including  Man- 

^^  CEA  agreed  to  accept  as  members  all  persons  employed  by 
respondents  at  the  date  of  execution  of  the  agreement  wlio  made 
written  application  for  membership.  All  new  employees  were  re- 
quired to  file  an  application  for  membership  "on  completion  of  a 
ninety-day  probationary  period"  (Bd.  Ex.  28,  p.  3). 
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della,  served  as  ballot  box  watchers  during  the  12 
hours  that  the  polls  were  open  and  consequently  were 
absent  from  their  respective  shifts  during  most  of  that 
period  (R.  293-296).  After  the  polls  were  closed  at 
about  midnight,  the  CEA  watchers  and  a  few  other 
employees  brought  the  ballots  up  to  "Mr.  Cannon's 
conference  room"  and  counted  them  there  (R.  293- 
294).  Shortly  thereafter,  a  run-off  election  was  con- 
ducted in  the  plant  cafeteria  (R.  291,  293).'' 

Other  evidence  of  respondents'  support  of  CEA  and 
opposition  to  UE  is  to  be  found  in  the  treatment  of 
employee  Monjar  who,  prior  to  the  Board  election  in 
September  1941,  had  changed  her  allegiance  from  CEA 
to  UE.  In  November  1941,  Frank  Hobart,  respond- 
ents' employee-relations  director  who  also  was  editor- 
in-chief  of  the  Cannoneer,  published  by  the  corporation 
for  its  employees  (R.  372,  574-576),  told  Monjar,  who 
was  a  steward  and  otherwise  active  in  UE  (R.  359, 
371),  that  she  would  have  to  resign  from  the  editorial 
staff  of  the  Cannoneer  if  she  continued  writing  for 
the  ''UE-News."  (R.  375-377,  575-577).  Accord- 
ingly, Monjar,  who,  insofar  as  the  record  shows,  was 
the  only  employee  writing  simultaneously  for  both 
publications  (R.  622-624),  resigned  from  the  staff  of 
the  Cannoneer  (R.  377).  Hobart's  policy,  however, 
not  to  have  w^riters  for  the  Cannoneer  serve  on  the 
other  publications  in  the  plant  at  the  same  time  (R.  575- 


^®  CEA  elections  were  held  in  the  respondents'  plant  cafeteria 
throughout  the  entire  period  of  CEA's  active  existence  (R.  452, 
474,  558).  CEA  election  of  officers  other  than  those  described 
hereinabove  were  held  in  March  1943,  May  1944,  and  July  1944 
(R.  465,  474,  557-558). 
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511),  was  not  similarly  applied  to  CEA  members. 
Although  subsequently  six  employees  who  were  mem- 
bers of  the  Cannoneer  staff  simultaneously  contributed 
to  the  "CEA  News"  published  by  CEA,  there  is  no 
evidence  that  in  the  case  of  these  six  specific  instances 
Hobai*t  enforced  the  policy  against  these  emx)loyees 
requiring  them  to  resign  from  the  Cannoneer  staff  or 
to  stop  contributing  to  the  'X^EA  News"  (R.  620-621, 
627). 

Inasmuch  as  the  names  of  these  six  employees  were 
printed  in  the  issues  of  the  "CEA  News,"  distributed 
among  the  employees,  as  members  of  the  CEA  edi- 
torial staff  (R.  620-621),  the  Board  found  (R.  44) 
that  Hobart,  who  was  in  charge  of  respondents'  em- 
ployee relations  department,  was  "fully  cognizant  of 
the  related  activities  of  his  staff"  and  that  "his  action 
with  respect  to  Monjar  was  discriminatory."  More- 
over, when  in  April  1942,  Monjar  asked  Foreman 
Gervasi  for  a  4  weeks'  leave  of  absence  to  visit  her 
mother,  who  was  ill,  he  took  the  opportunity  to  criti- 
cize her  affiliation  and  sympathy  with  the  UE  (R. 
369-370).  Although  he  finally  granted  the  leave  re- 
quested, Foreman  Gervasi  spoke  to  Monjar  for  about 
1  hour  telling  her  of  the  "error"  of  her  ways  "in 
relation  to  the  Association  (C.  E.  A.)"  and  that  she 
should  not  have  "come  out  for  the  C.  I.  O."  as  she 
had  (R.  370).  Gervasi  declared  to  Monjar  that  it 
was  "unfortunate"  that  she  "had  made  the  record  at 
Cannon"  which  she  had  "in  relation  to  union  activi- 
ties" and  that  because  of  her  "attitude,"  it  "was  very 
hard  for  the  company  to  grant  *  *  *  (her)  any 
favors"  (R.  370). 
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With  the  renewal  of  organizational  activity  by  UE 
during  1942,  President  Cannon  distributed  among  the 
employees  several  letters  which  attacked  that  organ- 
ization and  gave  further  support  to  CEA/'  Thus,  in 
reply  to  a  letter,  dated  April  24,  1942,  from  Harry 
Bridges,  Regional  Director  for  the  CIO  in  California, 
expressing  the  desire  to  confer  at  sometime  in  the  fu- 
ture with  respondents.  President  Cannon,  in  a  letter 
dated  May  8,  1942,  belligerently  charged  that  CIO's 
**  electrical  division  tried  to  take  *  *  *  (his)  lit- 
tle company  like  Hitler  took  the  low  countries.  First 
by  Fifth  Column  methods  of  infiltration  and  then  by 
force  when  *  *  *  (the  company's)  defences  were 
weakened  by  large  additions  of  new  help  who  did  not 
know  what  it  was  all  about"  (R.  182,  671-673). 
President  Cannon  warned  that  "subversive  moves  to 
molest  this  plant  will  meet  with  an  accounting  to  the 
collective  front  of  the  United  States  Army,  Navy,  Air 
and  Signal  Corps."  He  further  declared  that  only 
the  influx  of  new  employees  had  enabled  the  CIO  to 
gain  *^a  foot  hold  at  all"  among  respondents'  em- 
ployees, that  respondents'  plant  would  be  "no  *  push- 
over'," that  "our  little  group  now  have  in  their  hands 
means  of  expressing  and  representing  themselves  on  a 
basis  that  is  thoroughly  democratic  for  those  m- 
volved,"  and  that  he  and  Bridges  had  "nothing  in 
common  to  discuss"  (R.  672-673). 

President  Cannon's  letter  to  his  employees,  dated 
May  29,  1942,  which  respondents  distributed  to  the 
employees  at  the  time,  is  characterized  by  the  violence 

^■^  These  letters  are  set  forth  in  the  record  at  pages  671-689. 
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of  respondents'  attack  upon  the  CIO  Director,  Bridges 
(R.  186,  674-675). 

Ill  contrast  with  his  manifested  hostility  to  the  efforts 
of  UE  to  organize  respondents'  employees.  President 
Cannon  in  a  su})sequent  letter  to  the  employees  clearly 
expressed  his  api)roval  of  CEA  declaring  that  "the  As- 
sociation has  not  been  given  credit  for  the  work  it  has 
done"  and  that  'Hhe  boys  in  the  Association  have  fought 
your  battle  loyally  and  sincerely"  and  urging  that 
they  "should  be  shown  some  evidence  of  appreciation 
by  you  for  their  efforts"  (R.  196,  689-693). 

On  September  21,  1942,  UE  filed  with  the  Board  a 
petition  for  certification  as  bargaining  representative 
of  respondents'  employees  (R.  47;  Bd.  Ex.  68A), 
which  culminated  in  a  Board-conducted  election  held 
on  January  25,  1943  (R.  47;  Bd.  Ex.  68K).  Follow- 
ing the  filing  of  this  petition,  respondents  continued 
to  distribute  letters  among  the  employees  attacking 
the  CIO.  On  November  3,  1942,  respondents  distrib- 
uted for  a  second  time  among  the  employees  Presi- 
dent Cannon's  letter  of  May  29,  1942,  in  which  he  had 
directed  abusive  language  against  Bridges  and  "eagle- 
beaked  foreigners"  in  American  labor  (R.  186,  676- 
685). 

A  letter  dated  November  11,  1942,  signed  by  Presi- 
dent Cannon  and  distributed  among  respondents'  em- 
ployees to  whom  it  was  addressed,  warned  the  em- 
ployees not  to  be  distracted  from  the  war  effort,  for 
"when  the  soldier  boys  come  home  there  will  not  be 
enough  rat  holes  or  raid  shelters  to  conceal  the  rack- 
eteers, ex-convicts  and  foreigners  who  have  been  ex- 
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ploiting  American  labor,  from  the  vengeful  wrath  of 
our  fighters''  (R.  186,  685-689).  President  Cannon 
declared  that  he,  "personally,"  was.  ** through  with 
pussy-footing"  and  he  spoke  of  the  ** deluge  of  ob- 
noxious blackguarding  bulletins,  defamatory  remarks 
over  loud-speaking  band  wagons,  treacherous  propa- 
ganda from  stooges  emi)loyed  within  our  own  oi'gani- 
zation"  to  which  he  had  in  the  past  submitted  (R.  688). 
In  contrast,  however,  he  i)romised  in  regard  to  the 
CEA  that  'Sve  can  accomplish  even  better  results  than 
those  already  obtained"  inasmuch  as  the  employees 
had  ** passed  judgment  on  a  new  set  of  bjdaws"  that 
would  enable  them  to  govern  their  own  affairs  (R.  688). 

(3)  Respondents'  interference  with,  support  to,  and 
dommation  of,  CEA  after  the  Board-conducted  elec- 
tion of  January  1943 

As  previously  stated  (supra,  p.  25,  on  Septem- 
ber 21, 1942,  UE  filed  with  the  Board,  pursuant  to  Sec- 
tion 9  of  the  Act,  a  petition  for  investigation  and 
certification  of  representatives  for  respondents'  em- 
ployees. The  election  was  held  on  January  25,  1943, 
and  CEA  again  polled  a  majority  (R.  47;  Bd.  Ex. 
68K).  Subsequently,  the  Board  in  a  Supplemental 
Decision  and  Certification,  issued  on  April  12,  1943, 
certified  CEA  as  bargaining  representative  of  respond- 
ents' employees  and  overruled  objections  filed  by  UE 
alleging  that  respondents  had  illegally  assisted  CEA 
prior  to  the  election  (R.  47-48;  Bd.  Ex.  68P).  4| 

On  May  5,  1943,  respondents  and  CEA  executed  a 
new  agreement  to  be  effective  for  1  year  or  the  dura- 
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tion  of  the  war  '' whichever  is  longer,"  and  subject 
thereafter  to  termination  upon  30  days'  notice  (Bd. 

'  Ex.  29,  p.  5).  Respondents  agreed  that,  when  re- 
<|uested  by  CEA,  it  would  discharge  employees  who 

I  had  been  expelled  from  CEA  membership  for  failure 

j  to  pay  dues  (Bd.  Ex.  29,  pp.  7-8).'^  The  contract  also 
provided  for  the  dismissal  of  employees  expelled  from 
CEA  for  reasons  other  than  the  nonpayment  of  dues, 
but  in  such  cases  an  arbitration  procedure  was  made 
available  if  respondents  disputed  the  propriety  of  the 

I  reasons  upon  which  CEA  based  the  expulsion  (Bd. 
Ex.  29,  p.  8).^®  The  agreement  contained  provisions 
relating  to  wages,  hours,  and  other  w^orking  conditions 
and  it  also  provided  that  CEA  might  use  the  cafeteria 
''for  department  and  shift  meetings"  (Bd.  Ex.  29, 
p.  20).  Provision  was  made  for  respondents'  deduct- 
ing CEA  dues  from  the  wages  of  employees  authoriz- 
ing this  check-off  procedure  (Bd.  Ex.  29,  p.  12). 

Following  the  Board-conducted  election  held  on 
January  29,  1943,  respondents  continued  to  intervene 
in  the  affairs  of  CEA.  In  the  spring  of  1943,  Caf- 
farel,  who  was  then  president  of  CEA,  was  told  by 
President  Cannon  that  Cannon  ''didn't  approve  of 
Mr.  Lewis  being  the  Association  attorney  because 
*  *  *  the  employees  were  paying  him  out  of  their 
wages"  (R.  539).    At  the  next  CEA  board  meeting, 

^*  Compare  President  Cannon's  statement  that  the  plant  would 
"never  be  operated  as  a  closed  shop,"  supra,  p.  10. 

^^  Pursuant  to  the  closed  shop  provision  of  the  contract  respond- 
ents, upon  request  of  CEA,  discharged  seven  employees  on  June  12, 
1943,  and  two  more  on  July  29,  1944,  following  their  expulsion 
from  that  organization  {infra,  pp.  34,  39). 
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Richard  Franklin,  business  agent  of  the  CEA,  and 
John  Gibson,  a  member  of  the  board,  proposed  that 
Lewis  be  dismissed  and  a  CEA  board  approved  the 
motion  (R.  539-540).  In  about  May  1944,  Robert 
Cannon,  then  vice  president  of  the  corporation  (R. 
599),  similarly  intruded  in  the  affairs  of  CEA.  At 
that  time,  employee  Rachel  McBurnie  had  been  elected 
as  a  member  of  CEA's  board  of  directors  (R.  452). 
A  few  days  before  she  was  sworn  in,  John  Gibson, 
then  president  of  CEA^  told  McBumie  that  Vice  Pres- 
ident Robert  Cannon  wanted  to  see  her  in  his  office 
(R.  452-453).  Gibson  then  took  her  to  see  Vice  Presi- 
dent Cannon,  who  asked  her  ''how  *  *  *  (she) 
happened  to  be  elected  on  the  Board  of  Directors"  (R. 
454).  When  McBurnie  replied  that  ''the  girls  wanted 
a  woman  on  the  board,"  Gibson  asked  whether  Mc- 
Burnie was  "sure"  she  was  not  elected  to  the  Board  of 
Directors  "to  oust  Richard  Franklin"  who  was  then 
CEA's  business  agent  (R.  454).  When  McBurnie 
answered  that  she  knew  nothing  about  any  such  ouster, 
Vice  President  Cannon  declared  that  CEA  and  re- 
spondents had  always  "got  along  very  nice"  and  that 
"Mr.  Franklin  had  made  a  good  business  agent"  (R. 
454). 

Actually,  opposition  against  the  continuance  of 
Franklin  as  business  agent  existed  among  several  CEA 
officers  and  at  a  meeting  of  the  Board  of  Directors 
held  in  the  plant  cafeteria  on  the  day  following  Vice 
President  Cannon's  interview  with  McBurnie,  a 
motion  for  Franklin's  ouster  was  carried  by  a  vote  of 
four  to  three  (R.  456-458).    Gibson  and  other  Board 
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members  who  supported  Franklin  called  for  a  refer- 
endum by  the  CEA  membership  (R.  459-460).  Shortly 
thereafter,  an  election  was  held  in  which  the  members 
of  CEA  were  called  upon  to  vote  whether  they  wished 
to  retain  Franklin  and  Gibson  or  the  CEA  directors 
who  had  voted  for  the  ouster  of  Franklin  (R.  463- 
464).  As  in  the  case  of  all  CEA  elections  (see  n.  16, 
p.  22,  supra) ,  this  election  was  held  in  the  plant  cafe- 
teria (R.  465).  The  polls  were  open  from  7  a.  m.  until 
8:30  p.  m.  (R.  465).  An  employee  who  worked  on  a 
machine  in  one  of  the  departments  ''sat  there  all  day" 
guarding  the  ballot  box  in  the  plant  cafeteria,  and  one 
of  respondents'  guards,  dressed  on  this  occasion  in  a 
business  suit,  also  watched  the  box  (R.  466).  At  the 
closing  of  the  polls,  a  number  of  employees  partici- 
pated in  the  counting  of  the  ballots,  which  took  place 
in  the  plant  cafeteria  (R.  467-468).  At  least  two  of 
these  employees  were  absent  from  the  shift  at  which 
they  would  normally  have  been  working  at  that  time 
(R.  466-467).  One  of  these,  McBurnie,  had  received 
permission  from  her  foreman  to  leave  her  work  for  the 
purpose  of  counting  the  ballots  (R.  466).  Although 
the  counting  lasted  for  about  an  hour  and  a  half  until 
shortly  after  10  p.  m.  (R.  467),  no  deduction  was  made 
from  McBurnie 's  pay  for  the  time  thus  spent  away 
from  her  work  on  CEA  business  (R.  469) .  When  the 
ballots  were  counted,  Cal  Cannon,  manager  of  respond- 
ents' cafeteria  (R.  563),  and  the  guard  who  had 
watched  the  ballot  box  during  the  day,  placed  the  box 
and  ballots  in  Cal  Cannon's  office  in  the  cafeteria 
(R.  468). 
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From  other  evidence,  as  well  as  the  several 
instances  described  above,  the  Board  found  (R.  51), 
that  respondents  at  all  times  permitted  employee 
representatives  of  CEA  to  attend  to  the  affairs 
of  that  organization  on  company  time,  without  loss  of 
pay."  Thus,  in  the  fall  of  1943,  the  CEA  shop  stew- 
ards on  McBurnie's  shift  held  a  meeting  in  the  plant 
cafeteria  on  company  time  at  which  they  elected  Mc- 
Burnie  as  chief  steward  for  that  shift.  Although 
McBurnie  was  absent  from  her  work  for  a  half  hour 
to  attend  this  CEA  meeting,  no  deduction  was  made 
from  her  pay  for  the  time  thus  spent  away  from  her 
work  on  CEA  business  (R.  448-450).  Other  meetings 
of  CEA  officials  were  also  held  in  the  plant  during 
working  hours  to  discuss  such  things  as  grievances  and 
to  plan  social  events  (R.  514,  517,  519) . 

Employee  Caffarel,  who  served  as  CEA  president 
from  November  1942  until  March  1943  (R.  510)  and 
thereafter  as  treasurer  until  December  1943  (R.  514- 
515),  absented  himself  frequently  from  his  work 
throughout  his  incumbency  to  perform  his  duties  as 
CEA  official  without  any  loss  in  pay  (R.  513,  517,  519). 
Indeed,  Caffarel's  absences  from  the  plant  on  CEA 
business  were  of  sufficient  frequency  to  necessitate 
respondents'  issuance  to  him  of  a  pass  which  entitled 
him  to  enter  and  leave  the  plant  at  any  time  without 
being  questioned  by  the  guards  or  others  (R.  511-512). 
Respondents  issued  such  a  pass  to  at  least  one  other 
member  of  the  CEA  board  of  directors.  Bill  Attaway 
(R.  511).  Other  CEA  officials  were  permitted  to  de- 
vote Comjiany  time  to  CEA  business,  and  also,  as  in 
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the  case  of  Caffarel,  to  leave  the  plant  in  connection 
with  such  matters  (R.  513,  559-561). 

During  John  Gibson's  incumbency  as  president  of 
CEA  the  use  of  Company  time  by  CEA  officials  in 
connection  with  the  affairs  of  their  organization  be- 
came so  frequent  that  respondent  sought  to  curtail  it 
somewhat.  Thus,  Plant  Superintendent  Hawkinson 
entered  into  an  arrangement  with  Gibson  whereby  he 
was  permitted  to  absent  himself  from  work  without 
loss  of  pay  to  conduct  CEA  business  for  not  more  than 
2  hours  each  day  (R.  558-559).  In  accordance  with 
this  arrangement,  Gibson  conducted  CEA  business  on 
company  time  4  or  5  days  each  week  (R.  559). 

In  March  1945,  CEA  ceased  to  be  active  as  a  labor 
organization  of  respondents'  employees.  On  March  16, 
1945,  and  again  on  April  4,  1945,  shortly  before  the 
hearing  in  this  proceeding,  CEA  advised  respondents 
by  letter  that  its  members  had  voted  on  March  13  to 
become  members  of  Mechanics  Educational  Society  of 
America,  Local  75,  and  that  henceforth  the  Society  was 
the  exclusive  bargaining  agent  for  respondents'  em- 
ployees (R.  614,  714-717).  The  letter  also  advised 
that  the  CEA  board  of  directors  had  dissolved  that  or- 
ganization, requested  that  the  current  dues  check  be 
made  payable  to  the  Society,  and  asked  that  respond- 
ents meet  with  officers  of  Local  75  of  the  Society  in 
order  to  negotiate  a  new  agreement  {ibid).  Accord- 
ingly, respondents  executed  an  agreement  with  the 
Society  on  April  10,  1945  (R.  616).  On  April  23, 
1945,  however,  the  national  secretary  of  the  Society 
notified  respondents  by  telegram  that  the  contract  was 
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cancelled  (R.  608,  706-707).  This  telegram  was  read 
over  the  public  address  system  in  the  plant  and  copies 
of  it  were  posted  on  the  bulletin  boards  in  the  plant 
(R.  618-619).  No  further  developments  involving 
the  relationship  between  respondents  and  CEA  or  the 
Society  occurred  between  the  time  of  the  Society's 
cancellation  of  the  contract  and  the  hearing  before  the 
Trial  Examiner  in  this  proceeding. 

(4)  The  Board's  conclusions  with  respect  to  the  CEA 

The  Board,  after  reviewing  the  foregoing  facts,  con- 
cluded that  respondents  had  dominated  and  interfered 
with  the  formation  of  CERA  and  CEA,  interfered 
with  the  administration  of  CEA  and  contributed  finan- 
cial and  other  support  thereto  in  violation  of  Sec- 
tion 8  (2)  of  the  Act,  and  had  thereby  interfered  with, 
restrained,  and  coerced  its  employees  in  violation  of 
Section  8  (1)  of  the  Act  (R.  5,  66-67). 

3.  Respondents'  discharges  in  violation  of  Section  8  (3)  of  the  Act 

a.  The  discharges  pursuant  to  respondents'  contract 

ivith  CEA 

(1)  The  discharges  of  June  12,  1943 

As  we  have  shown  {supra,  p.  21),  on  May  5,  1943, 
respondents  entered  into  a  collective  bargaining  con- 
tract requiring  membership  in  CEA  as  a  condition  of 
employment  and  providing  that  respondents,  at  CEA's 
request,  would  dismiss  employees  expelled  from  CEA 
because  of  dues  delinquency  (Bd.  Ex.  29,  p.  8).  The 
agreement  further  provided  that  in  the  case  of  em- 
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Xjloyees  expelled  from  CEA  for  reasons  other  than 
dues  delinquency,  respondents,  when  they  did  not  agi^ee 
with  the  reasons  furnished  by  CEA,  might  take  re- 
quests for  discharge  based  upon  such  expulsions  to 
arbitration  (Bd.  Ex.  29,  pp.  7-8). 

On  May  26,  1943,  the  executive  board  of  the  UE 
local,  comi)osed  of  Erma  A.  Evenstad,  Vivian  Sullisan, 
Monna  M.  Nye,  Joan  Lawrence,  and  Clarence  Young- 
berg,  as  well  as  three  other  emi)loyees  not  involved  in 
this  proceeding,  distributed  a  letter  among  the  em- 
ployees asserting  the  intention  of  the  signers  not  to 
join  CEA  (R.  407-409,  415-416,  418-419,  631,  694). 
A  few  days  later,  CEA  served  each  of  the  signers  with 
a  complaint  accusing  them  of  violating  the  CEA  by- 
laws in  four  particulars  (Bd.  Ex.  46;  R.  409,  419). 
The  complaint  advised  that,  on  June  8,  1943,  a  hearing 
would  be  held  on  the  charges  and  that  failure  to  pay 
back  dues  which  they  owed  would  lead  to  "action  on 
that  score"  (Bd.  Ex.  46).  On  June  8,  1943,  the  em- 
ployees who  had  signed  the  original  manifesto  against 
CEA  (with  the  exception  of  one  of  the  persons  not 
here  involved)  distributed  a  second  letter,  stating  that 
they  would  not  attend  the  CEA  hearing  (R.  410^11, 
419-420,  436,  631,  695). 

On  the  following  day,  CEA  advised  respondents  by 
letter  that  the  seven  signers  of  the  second  letter  had 
been  expelled  from  CEA  because  of  infractions  of  its 
bylaws  and  because  of  dues  delinquency,  and  that  three 
other  emj^loyees,  including  Ada  Lish  and  Elise  Hunt, 
involved  in  this  proceeding,  were  also  expelled  because 
of  dues  delinquency  (R.  550,  707-708). 
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CEA  requested  that  these  employees  be  discharged 
by  respondents  within  7  days  in  accordance  with  its 
agreement  dated  May  5,  1943  (ibid.)  Accordingly, 
on  June  12,  1943,  respondents  i)ulled  the  time  cards 
of  the  seven  employees  here  in  question  and  gave  each 
of  tlieni  a  discharge  slip  advising  them  that  they 
were  dismissed  *'as  per  agreement"  (R.  382-383,  401, 
411^15,  417,  420-423,  430-438) .  Superintendent  Haw- 
kinson  advised  employee  Sullivan,  who  had  been 
absent  on  June  12,  1943,  that  she  was  discharged  at 
CEA's  request  for  signing  the  open  letter  of  May  26, 
1943,  w^hich  the  UE  executive  committee  had  distrib- 
uted (R.  414,  417-418).  Of  the  seven  employees  here 
involved,  only  three,  Monna  Nye  (R.  381^00,  418- 
423),  Vivian  Mary  Sullivan  (R.  400-418),  and  Clar- 
ence William  Youngberg  (R.  424-437),  testified. 
Comisel  for  respondents,  however,  stipulated  that  all 
seven  of  the  employees  discharged  on  June  12,  1943, 
w^ere  discharged  under  similar  circmnstances  and  for 
the  same  reasons  (R.  424-125,  437-438).''' 

(2)   The  discharge  of  Armant 

As  noted  above  {supra,  j).  20)  Armant  had  been  an 
active  UE  miember,  and  had  declined  to  join  the 
CEA  (R.  287-288).  After  the  election  on  September 
9,  1941,  however,  which  CEA  won,  Armant  joined 
CEA  and  some  months  later  he  was  an  misuccessful 


-"  Although  Louis  Tournie  was  also  included  in  this  stipulation, 
tlie  uncontradicted  testimony  shows  that  he  voluntarily  left  the 
respondent's  employ  on  June  18,  1943.  and  was  not  one  of  those 
disc])arged  on  June"l2, 1943  (R.  418,  632-633). 
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candidate  for  the  CKA  board  of  directors  (R.  290- 
296).  Armant  stopped  his  activity  as  UE  shop  stew- 
ard after  this  election,  but  he  continued  occasionally 
to  attend  CIO  meetings  and  never  severed  his  con- 
nection with  UE  (R.  341-342). 

In  June  1942,  Armant  and  another  employee,  Har- 
mon Fellows,  went  to  the  office  in  the  plant  of  Army 
Inspector  Brown  and  gave  him  evidence  indicating 
that  some  employees  had  been  required  to  pay  fees 
to  private  employment  agencies  in  order  to  secure 
jobs  with  the  company  (R.  296-298).  Ned  Mandella, 
president  of  CEA,  was  implicated  in  this  matter  since 
applicants  for  jobs  were  cleared  with  him  (R.  298- 
299,  Bd.  Ex.  36).  Floyd  Cate,  a  member  of  the  CEA 
board  of  directors  saw  Armant  and  Fellows  in  the 
office  of  the  Army  inspector  (R.  298,  300).  Several 
days  later  Armant  and  Fellows  received  letters  sigTied 
by  Mandella  notifying  them  that  ''due  to  unpleasant 
circumstances  which  have  arisen"  they  were  to  be 
present  at  the  CEA  office  on  August  4,  1942  (R.  301- 
303,  693-694).  Armant  did  not  receive  the  letter 
until  August  5,  and  pursuant  to  a  telephone  conversa- 
tion with  Mandella,  he  arranged  to  be  present  at  the 
CEA  office  on  August  7  (R.  303-304). 

The  CEA  board  of  directors  including  Mandella 
were  present  at  the  CEA  office  on  August  7  (R. 
304).  Mandella  read  the  charges  against  Armant 
which  included  charges  of  union  solicitation  on  com- 
pany time  in  the  rest  room,  giving  the  Army  inspector 
information  regarding  employment  in  the  plant,  and 
making  false  statements  against  CEA  (R.  305-306). 
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The  CEA  officers  told  Armant  that  he  was  guilty  of 
the  charges  and  would  be  discharged  (R.  309,  336). 
Thereafter  in  a  letter  dated  August  17,  1942,  CEA 
asked  the  respondents  to  discharge  Armant  and  Fel- 
lows as  of  August  19,  1942.  On  about  that  date,  when 
Armant  was  entering  the  plant,  his  card  was  not  in 
the  rack  (R.  309-310,  313).  He  telephoned  Mandella 
at  the  CEA  office  who  told  him  that  he  was  discharged 
(R.  311).  Armant  then  communicated  with  the  CIO 
which  called  in  the  services  of  a  Federal  Conciliator 
(R.  310,  312).  Thereafter  on  August  27,  1942, 
Armant  broadcast  over  the  radio  under  the  sponsor- 
ship of  UE  an  account  of  his  discharge  (Bd.  Ex.  48, 
R.  335,  340-341).  About  2  weeks  after  his  discharge, 
Armant  was  reinstated  and  received  back  pay  for  the 
time  lost  (R.  313). 

Armant  returned  to  work  on  September  12,  1942 
(R.  313).  A  half  hour  after  Armant  began  work  on 
that  day,  tw^o  CEA  directors,  Bereznak  and  Barnett, 
walked  through  the  department  talking  to  employees. 
Shortly  thereafter  a  large  group  of  employees  fol- 
lowed these  two  men  into  the  plant  cafeteria  (R.  314, 
330).  Hawkinson,  then  the  plant  superintendent, 
found  Mandella  addressing  100  to  150  employees  in 
the  cafeteria  (R.  580-581,  585).  Mandella  told  Hawk- 
inson that  Armant  ''was  disqualified  from  working  in 
there  and  he  wanted  him  to  be  removed"  (R.  585). 
Hawkinson  told  the  employees  to  return  to  work  but 
they  refused  (R.  586)  and  Mandella  stated  that  the 
employees  w^ere  ''out  on  strike  and  would  not  go  back 
to  work  as  long  as  Mr.  Armant  was  in  the  plant"  (R. 
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597).  Robert  Cannon,  respondents'  vice  president 
who  had  accompanied  Superintendent  Hawkinson  to 
the  cafeteria,  then  stated  that  respondents  would  send 
Armant  out  of  the  plant  that  evening  and  arbitrate 
the  case  (ibid.). 

Armant  again  advised  UE  what  had  occurred  (R. 
317).  About  three  days  later,  UE  notified  Armant 
that  the  Federal  Conciliator  advised  that  Armant 
should  return  to  work  (ibid.).  When  on  September 
15,  1942,  Armant  returned  to  the  plant,  he  was  told 
there  would  be  an  arbitration  proceeding  (R.  318- 
319).  President  James  H.  Cannon  testified,  however, 
that  the  proceeding  which  was  held  was  not  an  arbi- 
tration proceeding,  but  that  since  Armant  and  Fel- 
lows had  previously  been  discharged  on  CEA's  word 
without  investigation  by  respondents,  the  hearing  on 
September  15,  1942,  was  held  pursuant  to  the  agree- 
ment with  CEA  to  determine  whether  the  CEA  com- 
plaints against  Armant  and  Fellows  justified  their 
discharge  (R.  601-602).  Subsequently,  Armant  was 
advised  by  the  Federal  Conciliator  Livingston  that  he 
was  discharged,  and  that  he  (Livingston)  could  do 
nothing  about  it  (R.  323-324).  This  constituted  the 
only  notice  of  discharge  which  Armant  received  and 
respondents  never  advised  him  directly  about  this  (R. 
324),  He  has  not  worked  for  the  company  since  that 
time  (R.  325). 

Thereafter  Armant  sued  CEA  and  respondents  be- 
cause of  his  discharge  (R.  325,  Bd.  Ex.  73,  74).  The 
State  Court  found  that  CEA  had  expelled  Armant 
from  membership  without  following  the  procedure  re- 
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quired  by  the  CEA  constitution  and  that  he  was  still 
a  member  of  CEA.  The  Court,  however,  also  found 
that  respondents  had  not  conspired  with  CEA  to  ex- 
pel Armant  from  membership  in  CEA  and  refused  to 
enter  a  judgment  against  respondents  (Bd.  Ex.  73, 
74).  Respondents  refused  to  rehire  Armant  when  he 
applied  for  reinstatement  on  the  strength  of  his  judg- 
ment annulling  the  CEA  expulsion  proceedings  (R. 
325-329).  In  their  brief  before  the  Board  (a  true 
copy  of  which  has  been  certified  to  this  Court)  re- 
spondents argued  that  they  ''were  faced  with  the 
absolute  necessity  of  discharging  Mr.  Armant  upon 
his  being  rejected  as  a  member  of  CEA  or  upon  his 
dismissal  from  membership  in  CEA     *     *     *." 

(3)  The  discharges  of  Caffarel  and  Maynard 

Herbert  Caffarel  began  working  for  respondents  in 
June  1940  (R.  477).  For  the  2  years  preceding  his 
discharge  in  1944,  he  worked  as  a  leadman  in  the  punch 
press  department  (R.  525).  In  the  early  part  of 
1941,  at  Mandella's  behest,  Caffarel  solicited  employees 
to  join  CERA  (R.  479-486).  In  May  1941,  Caffarel 
became  active  in  the  Contact  Committee,  a  labor 
organization  sponsored  by  respondents  to  handle  griev- 
ances (R.  494).  He  became  chairman  of  that  organi- 
zation and  retained  that  position  until  the  dissolution 
of  the  Contact  Committee  some  3  or  4  months  later 
(R.  494,  507).  Caffarel  then  resumed  his  activities  on 
behalf  of  CERA  which  had  by  this  time  assumed  the 
name  CEA  (R.  509).  In  November  1942  he  was 
elected  to  the  CEA  board  of  directors  (R.  510). 
Thereafter  the  board  elected  Caffarel  as  president  of 


I 


39 

CEA  (ibid.).  In  March  1943  Florence  Maynard  suc- 
ceeded Caffarel  as  president  of  CEA  and  Caffarel  was 
elected  treasurer  (R.  514-515),  serving  in  that  position 
until  December  1943  (R.  515). 

In  December  1943,  John  Gibson  became  president  of 
CEA,  Maynard  was  elected  a  minor  official  and  Caf- 
farel  was  defeated  (R.  521-522).  At  that  time,  CEA 
was  employing  Richard  Franklin  as  its  business  agent 
(R.  547).  Caff ar el  was  opposed  to  the  policies  of 
Franklin  and  of  Gibson  (R.  522-523,  548).  He  had 
favored  the  continued  employment  of  one  Lewis  as 
attorney  for  CEA  which  Franklin  and  Gibson  had  op- 
posed (R.  538-540).  These  differences  culminated 
in  May  1944  when  a  number  of  CEA  directors  at- 
tempted to  effect  Franklin's  discharge  as  CEA  busi- 
ness agent  (R.  457-458).  On  June  29,  1944,  CEA 
notified  Caffarel  by  letter  that  a  hearing  would  be  held 
on  charges  that  Caffarel  had  "spread  false  rumors" 
(R.  523-525,  632,  701).  Maynard  received  a  similar 
letter  (R.  527-528,  553).  As  a  result  of  the  hearing, 
the  CEA  board  found  Caffarel  and  Maynard  guilty  of 
the  charges,  but  exonerated  a  third  employee,  Rachel 
McBurnie,  who  had  also  been  charged  with  violating 
various  CEA  rules  (R.  533-535).  On  July  24,  1944, 
CEA  advised  respondents  that  Caffarel  and  Maynard 
had  been  expelled  from  CEA  and  in  effect  requested 
their  discharge  (R.  604,  710).  Respondents  replied 
requesting  information  as  to  the  specific  charges 
against  these  two  employees  (R.  604,  711).  CEA  fur- 
nished this  in  a  letter  dated  July  26, 1944  (R.  604,  711- 
714).  On  July  29,  1944,  respondent's  personnel  direc- 
tor, Wilcox,  gave  both  Caffarel  and  Maynard  their 
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final  checks  {11.  537).  Wilcox  told  Caffarel  that  re- 
spondents were  required  to  comply  with  the  terms  of 
their  collective  agreement  with  CEA  (ihicl).'^^ 

(4)   The  Board's  conclusions  ^vith  respect  to  the 
discharges  requested  ])y  CEA. 

The  Board  found  that  each  of  the  ten  employees 
discussed  above  (the  seven  discharged  on  June  12, 
1943,  and  Armant,  Maynard,  and  Caffarel)  w^ere  dis- 
charged pursuant  to  the  request  of  the  CEA,  in  ac- 
cordance with  the  contract  between  respondents  and 
the  CEx\  (R.  76,  79-80,  83).  Having  concluded  that 
the  CEA  was  dominated  by  respondents  in  violation 
of  Section  8  (2)  of  the  Act,  the  Board  found  that  the 
discharges  pursuant  to  the  contract  with  the  CEA 
were  in  violation  of  Section  8  (3)  of  the  Act  {ibid.). 

b.  The  discharge  of  George  for  TIE  activity 

Alvin  L.  George  was  one  of  the  older  of  respondents' 
employees,  having  started  as  a  carpenter  for  respond- 
ents in  March  1938  (R.  201).  As  noted  above  {supra, 
p.  14)  in  January  1941,  employee  Mandella,  who  then 
began  organizing  CERA,  asked  George  to  join  that 
organization.     Despite  Mandella 's  repeated  requests, 

^^  Prior  to  the  hearing  of  Maynard's  case  on  July  1,  1944,  May- 
nard distributed  a  letter  among  the  employees  concerning  her 
views  of  the  controversy  with  CEA  in  whicli  she  stated,  inter  alia,, 
that  she  had  already  tendered  lier  resignation  from  the  respond- 
ents (R.  551-554,  702-703) .  At  the  time  of  the  hearing,  Maynard 
was  a  WAG  and  did  not  testify  (R.  627).  In  view  of  the  testi- 
mony that  Maynard's  discliarge  was  requested  by  CEA  and  that 
she  received  her  availability  slip  and  final  check  at  tlie  same  time 
as  Caflfarel  (R.  537),  the  Board  found  that  Maynard  was  dis- 
charged and,  despite  her  own  statement,  did  not  resign  (R.  83). 
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George  refused  to  do  so  (R.  209-216).  Within  a  week 
or  two  after  Mandella  had  commenced  his  solicitation, 
Plant  Superintendent  Cromwell  called  George  to  his 
office  and  asked  him  why  he  had  not  joined  the  organi- 
zation "they  were  forming"  (R.  213-214).  Plant 
Superintendent  Cromwell  explained  to  George  that 
Mandella 's  activity  ''was  all  right,  the  company  knew 
about  what  he  was  doing"  (R.  213)  and  made  an  out- 
right request  that  George  "join  up"  (R.  214).  George, 
however,  refused  to  join  CEA.  In  April  1941,  George 
joined  UE  and  began  wearing  his  union  button  in  the 
plant  (R.  220).  A  few  days  thereafter.  Superintend- 
ent Cromwell  asked  him  about  his  UE  affiliation  and 
when  George  admitted  his  membership  in  that  organi- 
zation, Superintendent  Cromwell  "got  very  mad"  and 
walked  away  (R.  221). 

On  August  26,  1941,  George  together  with  employee 
Ivan  Jensen,  spoke  over  a  local  radio  station  in  Los 
Angeles  under  the  sponsorship  of  UE  (R.  221-223), 
Bd.  Ex.  30).  George's  radio  speech  was  a  union  pep 
talk  to  persuade  the  employees  to  join  UE.  George 
attacked  working  conditions  at  the  plant  and  asserted 
that  Superintendent  Cromwell  was  antiunion  and  that 
he  promoted  his  "pets"  among  the  employees  (Bd.  Ex. 
30).  A  few  days  after  this  speech,  Cromwell  dis- 
charged George  and  Jensen  for  making  the  broadcast 
(R.  223-224).  Because  of  George's. discharge  and  the 
dismissal  of  four  other  active  UE  members,  a  strike 
occurred  which  lasted  for  a  few  hours  on  September  1, 
1941  (R.  227-228).  A  strike  settlement  agreement, 
however,  providing  for  the  reinstatement  of  the  dis- 
charged members  of  UE  subject  to  arbitration,  put  an 
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end  to  the  strike  (Bd.  Ex.  32).  George  and  Jensen, 
who  had  also  been  discharged,  returned  to  work  and 
approximately  one  week  later  an  arbitration  hearing 
was  held  (R.  229).  The  arbitrators  ordered  George 
and  Jensen  reinstated  and  placed  upon  probation  for 
45  days  (R.  233,  255-256).  When,  on  the  day  of  the 
award,  George  told  Superintendent  Cromwell  the 
terms  of  the  award,  Cromwell  replied  that  he  would 
''get"  George  before  the  45  days  were  up  (R.  233-234). 

Shortly  after  the  execution  of  the  agreement  of  Oc- 
tober 14,  1941,  requiring  membership  in  the  CEA  as 
a  condition  of  employment,  George  joined  CEA  (R. 
240).  George  continued  his  CIO  membership  after  his 
reinstatement,  the  signing  of  the  union  shop  contract 
between  CEA  and  respondents  on  October  24,  1941, 
and  his  subsequent  joining  of  CEA  in  compliance  with 
that  contract  (R.  241).  In  January  1942,  Superin- 
tendent Cromwell  questioned  George  in  the  plant  cafe- 
teria concerning  his  opinion  of  Harry  Bridges  and  an- 
other CIO  leader.  When  George  expressed  a  favor- 
able opinion  about  these  men,  Cromwell  became  angry 
and  told  George  ''we  w^ould  all  get  our  heads  cut  off 
someday"  (R.  242-243). 

In  February  1942,  employee  Gibson,  then  chairman 
of  the  CEA  grievance  committee,  told  George  that 
CEA  officers  were  plamiing  to  effect  the  discharge  of 
employee  Monjar  who  after  her  earlier  activity  on  be- 
half of  CEA  had  left  that  organization  and  become  an 
active  member  of  UE  (R.  243-244).  George  told 
Monjar  what  Gibson  had  reported  to  him  (R.  244—245, 
359-361).  Within  a  short  time  thereafter  (R.  361), 
two  employees,  Pete  Vitale,  CEA  director  and  Mon- 
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jar's  leadman,  and  Andy  Bereznak,  CEA  director, 
called  Monjar  from  her  work  and  brought  her  to 
Superintendent  Cromwell's  office  where  they  accused 
Monjar  in  Cromwell's  presence  of  spreading  false  ru- 
mors (R.  361-363).  Cromwell  asked  Monjar  if  the 
charge  was  true,  and  Monjar  stated  what  George  had 
reported  to  her  (R.  363).  George  was  then  called  into 
the  office,  and  he  demanded  a  hearing  (R.  245-247, 
363-364).  Both  respondents'  rules  and  the  CEA  by- 
laws prohibited  the  ''spreading  of  false  rumors" 
(Resp.  Ex.  34,  p.  13;  Bd.  Ex.  39,  p.  16). 

Present  at  the  hearing  held  in  the  plant  conference 
room  on  the  following  day  were  Superintendent  Crom- 
well, the  CEA  board  of  directors,  George,  Monjar,  and 
Lewis,  the  CEA  attorney  (R.  248,  364-365).  Monjar 
was  asked  to  repeat  what  George  had  told  her  (R.  366). 
Lewis  accused  George  of  having  violated  the  CEA 
bylaws  (R.  248-249).  George  was  then  asked  who 
had  told  him  that  the  CEA  officers  were  planning  to 
effect  Monjar 's  discharge  (R.  249).  George  repeated 
the  conversation  which  he  had  had  with  Gibson  and 
submitted  a  notarized  statement  which  he  had  pre- 
pared the  previous  night  (ihid.).  Gibson  denied  the 
conversation  and  Cromwell  then  told  George  to  return 
to  his  work  (R.  250).  About  a  week  later,  Cromwell 
called  George  into  his  office,  gave  him  his  check,  and 
told  George  that  he  was  being  discharged  for  spread- 
ing false  rumors  (R.  250-251).  As  George  was  pick- 
ing up  his  tools  to  leave  the  plant,  his  foreman,  Hinte- 
meyer,  told  him  that  he  had  nothing  to  do  with  the 
discharge  and  that  George  was  a  good  worker  (R.  252). 
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Upon  the  foregoing  facts,  the  Board  concluded  that 
although  George  was  ostensibly  discharged  for  violat- 
ing the  company's  "false  iiimor"  rule,  the  rule  ''was 
discriminatorily  ap})lied  to  terminate  the  employment 
of  a  UE  adherent,  on  a  pretext  supplied  by  CEA,  and 
in  conformity  with  the  obvious  desires  of  that  or- 
ganization'' (R.  71). 

QUESTION   PRESENTED 

Whether  there  is  substantial  evidence  to  support  the 
Board's  finding  that  respondents  violated  Sections  8 
(1),  (2),  and  (3)  of  the  Act  by  dominating  and  sup- 
porting employee  organizations  (the  Contact  Conmiit- 
tee,  CERA,  and  CEA),  by  discriminating  against  ad- 
herents of  affiliated  unions,  and  by  discharging 
employees  for  miion  activities  or  at  the  behest  of  a 
union  established  and  maintained  by  unfair  labor 
practices. 

ARGUMENT 


Substantial  evidence  supports  the  Board's  finding  that  re- 
spondents violated  Sections  8  (1)  and  (2)  of  the  Act  by 
dominating  and  interfering  with  employee  organizations 

A.  Respondents'  domination  and  support  of  the  Contact  Committee 

The  Board's  finding  that  respondents  had  unlawfully 
supported,  dominated  and  interfered  with  the  forma- 
tion and  administration  of  the  Contact  Committee  is 
sup]:)orted  by  undisputed  evidence.  As  we  have  shown 
(supra,  pp.  7-12)  respondents  initiated  the  Committee, 
prescribed  its  structure,  held  elections  and  meetings  of 
the  Conmiittee  in  the  plant  conference  room  during 
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working  hours  and  promised  the  employees  that  if  de- 
sirable, it  would  furnish  paid  clerical  help  and  pay 
Committee  members  if  their  duties  became  burden- 
some. President  Cannon,  the  active  head  of  the  Cor- 
poration, or  his  son,  Vice  President  of  the  Corpora- 
tion, attended  the  meetings  of  the  Committee.  In  the 
open  letters  to  the  employees  and  in  his  correspond- 
ence with  the  UE,  President  Cannon  gave  further 
support  to  the  Contact  Committee  by  making  manifest 
to  the  employees  the  marked  disparity  in  attitude  and 
treatment  accorded  to  the  rival  labor  organizations 
( supra,  pp.  7-12 ) .  Since,  as  we  have  seen  ( supra,  p.  12  ) , 
there  was  no  provision  for  meetings  of  the  general 
body  of  employees,  respondents'  employees  had  no  op- 
portunity as  a  group  to  express  their  approval  or 
disapproval  of  the  Committee  or  to  exercise  any  con- 
trol over  the  Committeemen.  That  the  Contact  Com- 
mittee was  not  the  outgrowth  of  a  spontaneous  desire 
of  respondents'  employees,  but  from  its  very  inception 
existed  in  violation  of  Section  8(2)  and  (1)  of  the  Act, 
requires  no  further  argument.  N.L.  R.  B.  v.  Southern 
Bell  Telephone  &  Telegraph  Co.,  319  U.  S.  50,  55,  58; 
N.  L.  R.  B.  V.  Security  Warehouse  d  Coal  Storage  Co., 
136  F.  2d  829,  831-832  (C.  A.  9);  N.  L.  R.  B.  v. 
Thompson  Products,  141  F.  2d  794,  796-797,  799  (C. 
A.  9)  ;  N.  L.  R.  B.  v.  Northwestern  Mutual  Fire  Ass'n., 
142  F.  2d  866,  868  (C.  A.  9),  certiorari  denied  323 
U.  S.  726;  N.  L.  R.  B.  v.  Wm.  Tehel  Bottling  Co.,  129 
F.  2d  250,  252-253  (C.A.8). 

B.  Domination,  interference,  and  support  of  CEA 

As  previously  noted  (supra,  p.  32),  the  Board  con- 
cluded upon  the  entire  record  that  respondents  had, 
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''since  on  or  about  January  1,  1941,  dominated  and 
interfered  with  the  formation  of  CERA  and  the  Can- 
non Employees  Association,  interfered  with  the  ad- 
ministration of  the  Caimon  Employees  Association 
and  contributed  financial  and  other  support  thereto'^ 
in  violation  of  Section  8  (2)  of  the  Act,  and  had  ''in- 
terfered with,  restrained  and  coerced  their  employees 
in  the  exercise  of  the  rights  guaranteed  them  in  Sec- 
tion 7  of  the  Act"  (R.  66-67).  These  findings  are 
amply  supported  by  the  evidence  smnmarized  above 
{supra, -pi^.  13-32). 

At  the  very  outset  of  Mandella's  efforts  to  organize 
CERA  "to  keep  out  the  CIO,"  he  received  the  active 
support  of  Plant  Superintendent  Cromwell  who  ad- 
vised employee  Alvin  George  that  the  organization 
would  be  a  ''company  union,"  assured  him  that  re- 
spondents knew  what  Mandella  was  doing,  and  urged 
him  to  join  {supra,  p.  15).  Respondents  permitted 
the  CERA,  moreover,  to  hold  its  first  and  only  election 
on  company  property  and  although  the  voting  was  con- 
ducted on  company  time,  employees  thus  absent  from 
their  work  suffered  no  loss  in  pay  {supra,  pp.  15-16). 
Further,  CERA  was  allowed  to  publicize  its  activities 
and  news  of  the  impending  election  by  postings  on  the 
bulletin  board  located  near  Superintendent  Cromwell's 
office.  Although  CERA's  founders  professed  that  they 
were  organizing  a  recreation  group,  the  record  con- 
tains no  indication  that  it  ever  functioned  as  a  recrea- 
tional club  and  in  view  of  Mandella's  original  solici- 
tation avowedly  "to  keep  out  the  CIO,"  Superintend- 
ent Cromwell's  above-mentioned  conversation  with 
George,    and    the    other    support    respondents    gave 
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CERA,  it  is  clear,  as  the  Board  found  (R.  61),  that 
CERA  was  ''organized  with  the  knowledge  and  con- 
sent of  management  as  the  forerunner  of  a  labor  or- 
ganization designed  'to  keep  out  the  CIO.'  " 

CEA,  moreover,  was  the  direct  successor  and  in  fact 
a  continuation  of  CERA.  The  CERA  officers  incor- 
porated CEA  witliin  a  few  weeks  after  their  election 
as  the  governing  body  of  CERA.  Shortly  thereafter, 
in  April  1941,  these  same  officers  voted  to  change  the 
name  of  CERA  to  CEA.  With  the  exception  of  two 
employees  who  resigned  from  the  group  of  officers,  the 
CEA  officers,  including  Mandella,  continued  as  officers 
of  CEA.  The  general  membership  of  CERA  did  not 
participate  either  in  the  change  or  in  any  election  of 
new  officers.  Until  July  1941,  CEA  continued  to  use 
the  CERA  membership  cards.  President  Camion's 
testimony  that  "CEA  started  to  organize"  as  CERA 
(R.  603),  confirms  the  Board's  conclusion  that  CEA 
was  the  successor  of  CERA  (R.  62). 

During  1941  and  1943  when  CEA  and  UE  were  com- 
peting to  organize  respondents'  employees,  respond- 
ents affirmatively  assisted  CEA  through  the  sharply 
contrasting  treatment  accorded  to  these  two  labor  or- 
ganizations. Respondents'  rule  forbidding  solicita- 
tion for  any  organization  on  company  time  and  prem- 
ises "  was  discriminatorily  applied  in  that  in  practice 
it  was  directed  solely  against  UE  activity.  Although 
CEA  adherents  engaged  in  organizational  activity  on 


"  Because  of  the  breadth  of  the  prohibition  the  rule  of  itself, 
quite  apart  from  its  discriminatory  application,  constituted  an 
illegal  interference  with  the  organizational  rights  of  the  em- 
ployees.    Republic  Aviation  Corp.  v.  N.  L.  R.  B.^  324  U.  S.  793. 
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behalf  of  CEA  both  before  and  after  the  promulga- 
tion of  this  rule,  and  although  it  is  clear  from  Mon- 
jar's  and  Olsen's  CEA  activity  in  Foreman  Gervasi's 
presence  on  several  occasions  and  from  Superintend- 
ent Cromwell's  earlier  awareness  of  CEA  purposes 
and  activity  that  respondents  were  aware  of  such  CEA 
solicitation,  the  record  contains  no  instance  of  action 
taken  against  any  CEA  adherent  for  violation  of  the 
rule.  On  the  other  hand,  the  far  less  flagrant  viola- 
tion of  Wiley,  a  UE  steward,  was  punished  by  prompt 
discharge. 

In  the  week  or  two  preceding  the  September  1941 
election,  blasts  of  music  from  loudspeakers  on  the 
roof  of  the  plant  prevented  the  effective  use  of 
UE's  sound  truck  during  the  change  of  shifts. 
In  striking  contrast  to  the  opposition  thus  shown  to 
TIE  is  respondents'  action  immediately  prior  to  the 
election  in  permitting  CEA  literature  to  remain  on  the 
time  clock  in  the  plant.  Further  demonstrating  the 
contrasting  treatment  accorded  the  proponents  of  the 
comj^eting  unions  is  respondents'  action  in  requiring 
Monjar  to  choose  between  writing  for  UE  and  con- 
tinuing as  an  editor  of  respondents'  house  organ, 
while  subsequently  respondents  in  six  instances  per- 
mitted employees  writing  for  the  CEA  Ncavs  to  con- 
tinue as  members  of  the  Cannoneer  staff. 

Other  evidence  of  respondents'  contrasting  treat- 
ment of  UE  is  to  be  found  in  Foreman  McClung's 
conduct  in  ordering  two  employees  to  take  off  their 
CIO  buttons  on  the  day  following  the  September 
election,  in  Foreman  Gervasi's  prolonged  conversa- 
tion with  Monjar,  then  active  m  UE,  concerning  her 


.  49 

attitude  toward  the  CIO,  in  Gervasi's  frank  statement 
that  respondents'  treatment  of  her  depended  upon  her 
attitude  toward  union  activity,  in  Superintendent 
Cromwell's  disi)lays  of  anger  to  George  on  two  occa- 
sions because  of  his  membership  in  and  sympathy 
for  UE,  and,  ultimately,  in  respondents'  discharge  of 
George  because  of  his  UE  activity. 

Finally,  it  should  be  noted  that  although  President 
Cannon  unequivocally  declared  in  his  June  3,  1941, 
letter  to  the  employees  that  'Hhe  plant  will  never  be 
operated  as  a  'closed  shop'  by  any  organization" 
(R.  660),  in  October  1941  respondents  and  the  CEA 
entered  into  a  contract  which  made  membership  in 
that  organization  a  condition  of  employment.  Re- 
spondents have  made  no  effort  to  explain  their  change 
of  position  as  to  a  closed  shop  on  any  basis  other  than 
the  nature  of  the  organizations  involved. 

Respondents'  conduct  summarized  above,  replete 
with  instances  of  contrasting  treatment  of  competing 
unions  and  assistance  to  CEA,  clearly  evidences  a  vio- 
lation of  Section  8  (2)  and  (1)  of  the  Act.  N.  L. 
R.  B.  V.  Southern  Bell  Telephone  Co.,  319  U.  S.  50, 
58;  N.  L.  R.  B.  v.  Link-Belt  Co.,  311  U.  S.  584,  589; 
N.  L.  R.  B.  V.  Bradford  Dyeing  Assn.,  310  U.  S.  318, 
333-337;  N.  L.  R.  B.  v.  Idaho  Refining  Co.,  143  P. 
2d  246,  248  (C.  A.  9);  N.  L.  R.  B.  v.  Thxmpson 
Products,  141  F.  2d  794,  796-797  (C.  A.  9)  ;  N.  L. 
R.  B.  V.  J.  G.  Boswell  Co.,  136  F.  2d  585,  593 
(C.  A.  9) ;  N.  L.  R.  B.  v.  Germain  Seed  <&  Plant  Co., 
134  F.  2d  94,  97-99  (C.  A.  9) ;  N.  L.  R.  B.  v.  North- 
western Mutual  Fire  Assn.,  142  F.  2d  866,  868 
(C.  A.  9),  certiorari  denied  323  U.  S.  726. 
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Respondents'  support  of  CEA  continued  una])ated 
following  the  election  on  January  25,  1943.  As  before, 
respondents  permitted  CEA  to  hold  elections  of  its 
officers  on  company  property  and  furnished  bulletin 
boards  in  the  plant  for  the  use  of  CEA.  The  contract 
of  May  5,  1943,  specifically  obligated  respondents  to 
furnish  six  bulletin  boards  in  the  plant  for  CEA  and 
provided  that  respondents  \Yould  permit  the  use  of 
the  cafeteria  for  CEA  ''departments  and  shift  meet- 
ings" (Bd.  Ex.  29).  The  CEA  board  of  directors  and 
shop  stewards  also  used  the  cafeteria  during  working 
hours  to  conduct  CEA  business.  On  two  occasions, 
described  above  {supra,  pp.  28-29),  the  Cannons  inter- 
vened to  influence  the  action  of  the  CEA  board  of 
directors  on  matters  related  to  the  internal  affairs  of 
that  organization,  thereby  exercising  domination  over 
it.  In  addition,  respondents  during  one  period  had  a 
representative  of  management.  Foreman  Drouet,  actu- 
ally sitting  on  the  Board  of  Directors  of  CEA  (supra 
p.  21).  Respondents,  moreover,  permitted  CEA  ad- 
herents to  conduct  CEA  business  both  on  and  off 
company  property  during  working  hours  without  loss 
of  pay,  and  institutionalized  this  practice  by  the  issu- 
ance to  CEA  officers  of  passes  permitting  free  egress 
from  and  ingress  to  the  plant.  This  conduct  like  re- 
spondents' earlier  sui^port  constituted  interference 
and  support  of  the  CEA  in  violation  of  Section  8  (1) 
and  (2)  of  the  Act.  See  particularly  the  Southern 
Bell,  Idaho  Refining,  Thompson  Products,  and  Ger- 
main Seed  cases,  supra. 

Thus  the  record,  considered  as  a  whole,  furnishes 
ample  support  for  the  Board's  finding  that  respond- 
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cnts  dominated  and  supported  the  CEA  in  violation 
of  Sections  8  (1)  and  (2)  of  the  Act.^^ 

Respondents  contended  before  the  Board  that  the 
Board's  action  in  certifying  the  CEA  following  the 
election  of  January  25,  1943,  precluded  it  from  exam- 
ining respondents'  conduct  prior  to  the  1943  certifica- 
tion in  the  instant  proceeding.  A  similar  contention 
was  squarely  rejected  by  the  Supreme  Court  in  Wal- 
lace Corp.  V.  N.  L.  R.  B.,  323  U.  S.  248,  253-255,  where 
the  Court  expressly  held  that  the  Board  "was  justified 
in  considering  evidence  as  to  (the  employer's)  conduct, 
both  before  and  after  the  settlement  and  certification" 
(323  U.  S.  at  255).  See  also  N.  L.  R.  B.  v.  Gilfillan 
Bros.,  148  F.  2d  990,  991,  where  this  Court,  relying 
on  the  Wallace  case,  stated  that  "The  dominating  acts 
before  the  certification,  followed  by  such  domination 
thereafter,  may  be  considered  by  (the  Board)." 

Equally  without  merit  was  respondents'  contention 
to  the  Board  that  the  failure  of  the  regional  director 
to   issue   a   complaint   based   upon   the   post-election 


2^  Since  the  conduct  described  above  fully  supports  the  finding 
of  domination  and  support,  there  is  no  occasion  to  consider 
whether  certain  statements  of  President  Cannon  and  other  super- 
visory officials,  upon  which  the  Board  also  relied,  fall  within  the 
category  of  "views,  argument,  or  opinion"  so  as  not  to  be  evidence 
of  an  unfair  labor  practice  under  Section  8  (c)  of  the  Act  as 
amended  if  they  contained  no  threat  of  reprisal  or  force  or  promise 
of  benefit.  Assuming,  arguendo,  that  Section  8  (c)  would  legalize 
statements  such  as  these,  the  validity  of  the  Board's  findings  is 
unimpaired  since  they  are  amply  supported  by  the  conduct  de- 
scribed above.  See  N.  L.  R.  B.  v.  Sandy  Hill  Iron  d'  Brass  Works, 
165  F.  2d  660,  662  ( C.  A.  2) .  The  Board's  decision  in  the  instant 
case  was  rendered  before  the  Act  was  amended,  and  at  that  time 
its  reliance  upon  respondents'  statements  was  unquestionably 
appropriate. 
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charges  of  the  UE  prevented  the  Board  from  subse- 
quently considering  evidence  as  to  respondents'  illegal 
conduct  prior  to  the  date  of  the  UE  charges.  As  the 
Board  stated  (R.  56-57),  "Nonaction  by  the  Regional 
Director  provides  no  indication  of  a  ruling  upon  the 
merits."  See  N.  L.  R.  B.  v,  Baltimore  Transit  Co., 
140  F.  2d  51,  54-55  (C.  A.  4),  certiorari  denied  321 
U.  S.  795;  N.  L.  R.  B.  v.  Phillips  Gas  d  Oil  Co.,  141 
F.  2d  304,  305-306  (C.  A.  3).  In  any  event  the 
Board's  findings  that  respondents  illegally  dominated 
and  supported  the  CEA  are  fully  supported  by  the 
evidence  relating  to  respondents'  conduct  subsequent 
to  the  1943  certification  and  UE  charge,  as  well  as  by 
the  evidence  relating  to  prior  conduct. 

II 

Substantial  evidence  supports  the  Board's  finding  that  re- 
spondents discharged  11  employees  in  violation  of  Section  8 
(1)  and  (3)  of  the  Act 

A.  Discharges  made  pursuant  to  the  union  shop  contract  with  the  CEA 
violate  Section  8  (1)  and  (3) 

The  Board  fomid  that  respondents  discharged  ten 
employees  "^  at  the  request  of  the  CEA,  pursuant  to  the 
contract  with  CEA  which  required  membership  in  that 
organization  as  a  condition  of  continued  employment 
by  respondents.  The  evidence  is  undisputed  that  each 
of  these  employees  was  discharged  following  a  request 
of  the  CEA.     Since,  as  we  have  seen  (Point  I,  supra) 

"^  The  seven  discbargees  of  June  12, 19-1:3  (Joan  Lawrence,  Erma 
Evenstad,  Vivian  Sullivan,  Monna  Nye,  Ada  Lish,  Eloise  Hunt, 
and  Clarence  Youngberg)  and  Clarence  Armant,  Florence  May- 
nard,  and  Herbert  Caffarel. 
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the  CEA  was  company  dominated  and  supported  in 
violation  of  Section  8  (2)  of  the  Act,  it  follows  that 
the  discharges  made  pursuant  to  the  union  shop  agree- 
ment with  the  CEA  were  in  violation  of  Sections  8(1) 
and  8  (3).  N.  L.  R.  B.  v.  Electric  Vacuum  Cleaner 
Co.,  315  U.  S.  685,  694;  The  Wallace  Corp.  v. 
N.  L.  R.  B.,  323  U.  S.  248,  251 ;  N.  L.  R.  B.  v.  Cowell 
Portland  Cement  Co.,  148  F.  2d  237,  243  (C.  A.  9), 
certiorari  denied  326  U.  S.  735.^' 

B.  George  was  discharged  for  union  activity  in  violation  of  Section  8  (1) 

and  8  (3) 

George  was  one  of  the  old  employees  in  point  of 
service,  having  worked  for  respondents  since  1938, 
and  apparently  no  fault  had  been  found  with  his  work. 
However,  he  had  been  notably  reluctant  to  join  the 
CEA  and  had  long  been  one  of  the  most  outspoken  of 
the  UE  adherents  among  respondent-^'  emiployees.  On 
several  occasions,  George's  pro-UE  attitude  had  in- 
curred the  anger  of  Plant  Superintendent  Cromwell, 


2^  Respondents  argued  before  the  Board  that  although  Maynard 
was  dischar£:ed  after  a  request  of  the  CEA,  the  record  shows  that 
she  had  previously  resigned.  Although  Maynard  had  issued  a 
statement  that  she  had  previously  ''tendered  her  resignation'*  (R. 
702),  there  is  no  other  evidence  that  she  did,  in  fact,  resign  or  that 
any  tendered  resignation  had  been  accepted.  The  CEA  requested 
the  discharge  of  Maynard  and  Caffarel  in  a  letter  (R.  710)  over  3 
weeks  after  the  "resignation"  to  which  Maynard  referred,  and  the 
company  thereafter  requested  particulars  which  the  CEA  sub- 
sequently furnished  (R.  711-714).  Maynard  and  Caffarel  were 
then  given  their  final  pay  at  the  same  time.  Under  the  circum- 
stances "there  is  evidence  from  which  an  inference  can  be  drawn 
in  support  of  the  finding"  (^V.  L.  R.  B.  v.  Idalio  Refmng  Co.^  143 
F.  2d  246,  247  (C.  A.  9))  that  Maynard  did  not  effectively  resign 
but  was  instead  discharged  pursuant  to  the  request  of  the  CEA. 


wlio  threatened  to  ''get"  George  (supra,  pp.  41-42). 
The  immediate  cause  of  George's  discharge  was  his 
alleged  violation  of  the  rule  against  spreading  false 
reports,  a  rule  contained  in  the  CEA  bylaws  and  in 
the  regulations  of  the  Corporation.  The  CEA  com- 
plained of  George's  violation  of  its  bylaws,  and,  fol- 
lowing a  "hearing"  before  Cromwell,  George  was  dis- 
charged by  Cromwell,  ostensibly  for  violation  of  the 
Corporation's  rule.  Acting  upon  the  pretext  thus 
supplied  by  the  company-dominated  imion,  George's 
old  enemy  was  thus  enabled  to  carry  out  his  threat 
and  to  rid  the  plant  of  one  of  the  strongest  UE  sup- 
porters. In  the  light  of  this  record,  the  Board  clearly 
had  "reasonable  ground  to  infer"  that  George's  UE 
activities  were  the  actual  cause  of  his  discharge.  iV^.  L. 
R.  B.  V.  Poison  Logging  Co.,  136  F.  2d  314,  315  (C.  A. 
9)  ;  see  also  N.  L.  R.  B.  v.  Harris-Woodson  Co.,  162 
F.  2d  97, 101  (C.  A.  4). 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  find- 
ing are  supported  by  substantial  evidence  on  the  rec- 
ord considered  as  a  whole,  that  its  order  is  valid  and 
proper,"*"  and  that  a  decree  should  issue  enforcing  the 
order  in  full  as  prayed  in  the  Board's  petition. 

David  P.  Findling, 
Associate  General  Counsel, 

A.  Norman  Somers, 
Assistayit  General  Counsel, 
Owsley  Vose, 
Frederick  U.  Reel, 

Attorneys, 
National  Lahor  Relations  Board. 

May  1949. 


2*  Respondents  filed  only  a  general  exception  to  the  P>oard's 
order  (R.  105),  and  its  validity  is  therefore  not  in  issue. 
IV.  L.  R.  B.  V.  Cheney  California  Lumler  Co.,  327  U.  S.  385, 
388-389;  Marshall  Field  d-  Co.  v.  N.  L.  R.  B.,  318  U.  S.  253,  255. 


APPENDIX  a 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449, 
29  U.  S.  C.  151,  it  seq.)  are  as  follows: 

***** 

Rights  of  Employees 

k 

Sec.  7.  Employees  shall  have  the  right  to 
self-organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities,  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice 
for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  Section  7. 

(2)  To  dominate  or  interfere  with  the  for- 
mation or  administration  of  any  labor  organ- 
ization or  contribute  financial  or  other  support 
to  it:  Provided,  That  subject  to  rules  and  reg- 
ulations niade  and  published  by  the  Board  pur- 
suant to  Section  6  (a)  an  employer  shall  not 
be  prohibited  from  permitting  employees  to  con- 
fer with  him  during  working  hours  without  loss 
of  time  or  pay. 

(3)  By  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage  mem- 
bership in  any  labor  organization:  Provided, 
That  nothing  in  this  Act,  or  in  the  National  In- 
dustrial Recovery  Act  (U.  S.  C,  Supp.  VII, 
title  15,  Sees.  701-712),  as  amended  from  time 
to  time,  or  in  any  code  or  agreement  approved 

(56) 
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or  prescribed  thereunder,  or  in  any  other  stat- 
ute of  the  United  States,  shall  preclude  an  em- 
ployer from  making  an  agreement  with  a  labor 
organization  (not  established,  maintained,  or 
assisted  by  any  action  defined  in  this  Act  as  an 
unfair  labor  practice)  to  require  as  a  condition 
of  employment  membership  therein,  if  such 
labor  organization  is  the  representative  of  the 
employees  as  provided  in  Section  9  (a),  in  the 
appropriate  collective  bargaining  unit  covered 
by  such  agreement  when  made. 

***** 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  by  Section  101  of  the  Labor 
Management  Relations  Act,  1947  (Act  of  June  23, 
1947,  c.  120,  61  Stat.  136,  29  U.  S.  C,  Supp.  I,  141, 
et  seq.)  are  as  follows: 


Unfair  Labor  Practices 

Sec.  8  (c).  The  expressing  of  any  views,  ar- 
gument, or  opinion,  or  the  dissemination  thereof, 
whether  in  written,  printed,  graphic,  or  visual 
form,  shall  not  constitute  or  be  evidence  of  an 
unfair  labor  practice  under  any  of  the  provi- 
sions of  this  Act,  if  such  expression  contains  no 
threat  of  reprisal  or  force  or  promise  of  benefit. 

Prevention  of  Unfair  JLabor  Practices 


Sec.  10  (e).  The  Board  shall  have  power  to 
petition  any  circuit  court  of  appeals  of  the 
United  States  *  *  *  wherein  the  unfair  la- 
bor practice  in  question  occurred  or  wherein 
such  person  resides  or  transacts  business,  for 
the  enforcement  of  such  order  and  for  api3ro- 
priate  temporary  relief  or  restraining  order, 
and  shall  certify  and  file  in  the  court  a  tran- 
script of  the  entire  record  in  the  proceedings. 
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including  the  pleadings  and  testimony  upon 
which  such  order  was  entered  and  the  findings 
and  order  of  the  Board.  Upon  such  filing,  the 
court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  ques- 
tion determined  therein,  and  shall  have  power  to 
grant  such  temporary  relief  or  restraining  or- 
der as  it  deems  just  and  proper,  and  to  make 
and  enter  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transciipt  a  decree 
enforcing,  modifying,  and  enforcing  as  so  modi- 
fied, or  setting  aside  in  whole  or  in  part  the 
order  of  the  Board.  No  objection  that  has  not 
been  urged  before  the  Board,  its  member,  agent, 
or  agency,  shall  be  considered  by  the  court,  un- 
less the  failure  or  neglect  to  urge  such  objec- 
tion shall  be  excused  because  of  extraordinary 
circumstances.  The  fhidings  of  the  Board  with 
respect  to  questions  of  fact  if  sU23ported  by  sub- 
stantial evidence  on  the  record  considered  as  a 
whole  shall  be  conclusive.     *     *     * 
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No.   12142 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner^ 
vs. 

Cannon  Manufacturing  Corporation  and  James  H. 
Cannon,  an  individual,  doing  business  as  Cannon 
Electric  Development  Company, 

Respondents. 


BRIEF  OF  RESPONDENTS. 


This  matter  is  now  before  this  Honorable  Court  on  the 
petition  of  the  National  Labor  Relations  Board  filed 
herein  December  31,  1948,  to  enforce  its  order  issued  on 
December  16,   1946. 

Jurisdiction. 

As  stated  in  petitioner's  brief  (p.  1)  this  court  has 
jurisdiction  pursuant  to  Sections  10(c)  and  (e)  of  the 
National  Labor  Relations  Act  (49  Stat.  449,  29  U.  S.  C. 
Sec.   151,  et  seq.),  hereinafter  called  the  Act. 


— 2— 

Statement  of  the  Case. 

The  statement  of  the  case  as  set  out  in  pages  2  through 
the  first  two  Hues  of  page  3  of  petitioner's  brief  is  satis- 
factory to  the  respondents.  The  matter  set  out  in  that 
brief  under  "B.  The  Board's  findings  and  conclusions  as 
to  respondents'  unfair  labor  practices"  (Pet.  Br.  pp. 
4-44)  and  the  conclusions  set  out  therein  are  not  conceded 
by  the  respondents. 

The  hearing  before  the  Trial  Examiner  closed  June 
7,  1945;  the  Board's  Order  is  dated  December  16,  1946; 
the  petition  herein  was  filed  December  31,  1948. 

It  is  interesting  to  note,  therefore,  that  the  order  which 
by  this  petition  it  is  sought  to  enforce  was  made  one 
year,  six  months  and  nine  days  after  the  close  of  the 
hearing  before  the  Trial  Examiner;  the  petition  was  filed 
in  this  court  two  years  and  fifteen  days  after  the  date 
of  the  order  which  it  is  now  sought  to  enforce;  and  that 
it  was  three  years,  six  months  and  24  days  between  the 
close  of  the  hearing  before  the  Trial  Examiner  and  the 
date  of  the  filing  of  the  Petition  in  this  court. 

To  the  end  that  this  court  may  have  before  it  the  back- 
ground of  operations  of  the  respondents,  we  call  attention 
to  the  following  facts: 

The  business  began  in  1915  under  the  name  of  Cannon 
Electric  Development  Company.  In  1920  it  was  incor- 
porated under  that  same  name  [R.  143-4]*  and  continued 


*Explanatory  Note :  Herein  the  Printed  Record  is  designated 
"R." ;  exhibits  which  have  not  been  printed  but  have  been  filed 
with  the  clerk  pursuant  to  stijnilation  [R.  132-133]  are  designated 
"Rd.  Ex"  or  "Resp.  Ex.";  Petitioner's  Brief  as  "Pet.  Br.";  Cannon 
Employees  Association  as  "CEA" ;  Cannon  Employees  Recreation 
Association  as  "CERA" ;  United  Electric,  Radio  and  Macbinc 
Workers  of  America  CIO  as  "UE" ;  International  Association  of 
Machinists  Lodge  311  as  "lAM". 
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to  so  operate  until  the  name  of  the  corporation  was 
changed  to  Cannon  Manufacturing  Corporation.  This 
was  in  1939.  About  April,  1939,  James  H.  Cannon 
qualified  to  do  business  in  Los  Angeles  County  under  the 
fictitious  firm  name  of  Cannon  Electric  Development  Com- 
pany and  he  has  continued  to  so  operate  up  to  the  present 
time  [R.  144-5].  The  purpose  in  operating  the  two 
businesses  was  because  Mr.  Cannon  "had  in  mind  letting 
the  employees  participate  in  the  o}:erations"  and  as  he 
said,  "I  took  the  designing  and  creative  work  and  the 
engineering  and  the  sales  contact  and  advertising  from 
the  actual  manufacturing  which  we  could  pin  down  to  a 
real  basis  of  fact,  and  that  is  where  I  had  in  mind  letting 
the  employees  in  on  the  manufacturing,  which  wouldn't 
have  any  ambiguous  costs  and  then  they  could  participate 
accordingly,  but  before  I  could  carry  out  my  plans  the 
war  hit  us"  [R.  146-7] .  All  of  the  sales  of  the  com- 
pany's products  were  made  by  Cannon  Electric  Develop- 
ment Company  and  it  later  sold  all  of  the  products  of 
the  Cannon  Manufacturing  Corporation    [R.   149]. 

The  business  had  a  4,000%  increase  in  employees  in 
four  years  and  Mr.  Cannon  was,  as  he  said,  not  able  to 
handle  any  labor  relations  because  with  such  an  increase 
of  employees  there  was  no  opportunity  "to  do  much  con- 
tacting anywhere  except  to  hold  the  organization  to- 
gether and  keep  out  of  the  hands  of  the  investment 
bankers  and  the  sharks"  [R.  151]. 


The  Board's  Order. 

The   Board's  order  is  based  upon   findings — 

( 1 )  That  respondent  dominated  and  interfered 
with  the  Contact  Committee  and  the  CEA  and  con- 
tributed support  to  these  organizations  in  violation 
of  Section  8(2)   of  the  Act   [R.  94-95]. 

(2)  That  respondents  discriminatorily  discharged 
eleven  of  their  employees  in  violation  of  Section 
S{3)  of  the  Act,  thereby  discouraging  members  in 
the  UE  and  encouraging  membership  in  the  CEA 
[R.  95]. 

(3)  That  respondents  interfered  with,  restrained 
and  coerced  their  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  Act  in  violation 
of  Section  8(1)    [R.  95]. 

(4)  And  that  these  acts  (called  "unfair  labor  prac- 
tices") affected  commerce  within  the  meaning  of 
Section  2(6)  and  (7)  of  the  Act  [R.  95]. 

It  is  urged  by  the  petitioner  (Pet.  Br.  3)  that  the 
Board  ordered  the  respondents  to  cease  and  desist  from 
the  said  unfair  labor  practices  found,  and — 

(T)  To  cease  giving  effect  to  its  contract  with 
the  CEA, 

(U)   To  withdraw  recognition  from, 

(V)   And   completely  disestablish  the   CEA, 

(W)  To  reimburse  all  employees  whose  dues  in 
the  CEA  respondent  had  checked  off  for  the  amounts 
thus  deducted  since  February  15,  1945,  and 

(X)  To  refrain  from  recognizing  the  Contact 
Committee  as  the  collective  bargaining  agency  of 
their  employees  in  the  event  that  organization  should 
return  to  active  existence  [  R.  11-13]. 


The  Board's  order  further  required  the  respondents  to 
(Y)   Offer  reinstatement  with  back  pay  to  the  11 
employees  discriminated  against  and  to  post  appro- 
priate notices   [R.   13-16]. 

Errors  Relied  Upon  by  Respondent. 

I.  The  points  sought  to  l)e  made  l)y  petitioner's  brief: 

"B.  The  Board's  findings  and  conclusions  as  to 
respondents'   unfair   labor   practices. 

"1.  Early  labor  relations  history;  accompanying 
interference,  restraint,  and  coercion"     (Pet.  Br.  4). 

are  not  sound, 

II.  The  Board's  findings  and  conclusions  as  to  re- 
spondents' unfair  labor  practices. 

"2.  Respondents'  domination  and  support  of  em- 
ployee organizations;  accompanying  interference,  re- 
straint,  and   coercion"    (Pet.   Br.   7). 

as  urged  by  petitioner  should  not  be  upheld. 

III.  The   Conclusions   discussed   by   petitioner   under: 
"3.     Respondents'  discharges  in  violation  of  Sec- 
tion 8(3)  of  the  Act."     (Pet.  Br.  32.) 

are  unsound. 

IV.  The  Board  conducted  elections — each  won  by 
CEA — and  which  resulted  in  certifying  CEA  as  bargain- 
ing representative  and  in  the  making  of  the  contract  be- 
tween respondents  and  CEA  should  preclude  the  enforce- 
ment of  the  Board's  order. 

V.  The  enforcement  order  sought  here  should  not  be 
made  because  of  delay  in  bringing  these  proceedings. 


ARGUMENT. 

It  is  reasonable  to  expect  that  petitioner  has  set  out 
in  its  brief  the  strongest  possible  case  against  the  re- 
spondents. Unusual  as  it  is,  we  earnestly  believe  that 
petitioner's  brief  itself  offers  the  best  possible  argument 
for  denying  the  petition  herein.  For  that  reason  we  have 
in  large  measure  followed  petitioner's  brief  in  the  dis- 
cussions hereafter. 

I. 

The  Points  Sought  to  Be  Made  by  Petitioner's  Brief: 

*'B.  The  Board's  Findings  and  Conclusions  as 
to  Respondents'   Unfair   Labor   Practices. 

1.  Early  Labor  Relations  History;  Accom- 
panying Interference,  Restraint,  and  Coercion." 
(Pet.  Br.  4)  Are  Not  Sound. 

Many  of  the  statements  made  under  this  heading  of 
the  petitioner's  brief,  in  our  opinion,  refute  the  charges 
which  as  a  whole  are  leveled  against  the  respondents.  It 
is  conceded  (Pet.  Br.  4)  that  as  early  as  1937  the  cor- 
poration voluntarily  entered  into  an  agreement  with  the 
I  AM.  This  was  apparently  done  without  coercion  or 
"pressure"  of  anyone  as  against  the  corporation. 

Petitioner  complains  that  [R.  4]  ''in  the  spring  of  the 
following  year"  when  lAM  sought  to  bargain  on  behalf 
of  the  employees,  Mr.  Cannon  disclosed  "his  antipathy 
to  the  organization  of  his  employees  by  an  'outside  labor 
union.'  "  We  earnestly  believe  that  careful  perusal  of 
that  correspondence    [R.   636-647]    and   of   the   tentative 
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agreement  will  demonstrate  complete  good  faith  of  Mr. 
Cannon  and  of  his  companies  in  actually  seeking  "to  pro- 
mote new  activities  to  keep  them  (his  employees)  em- 
ployed" (as  had  been  the  corporation's  practice)  rather 
than  to  simply  lay  off  more  people  when  the  work  became 
slack  [R.  638]. 

Surely  it  is  going  a  long  way  to  urge  that  an  employer 
was  coercive  of  his  employees  and  improperly  interfered 
or  restrained  the  activities  of  those  employees  when  as 
early  as  1937  and  up  to  and  beyond  April  27,  1948  [R. 
636]  he  made  the  voluntary  agreement  with  the  I  AM  and 
was  seeking  methods  and  means  by  which  he  could  keep 
his   employees   profitably   employed. 

It  must  be  borne  in  mind  that  in  submitting  the  so- 
called  "tentative  agreement"  the  lAM  injected  themselves 
into  this  employer-employee  relationship  and  proposed  an 
agreement  which,  for  the  reasons  pointed  out  by  Mr. 
Cannon  was  not  at  all  fair,  without  any  evidence  from 
the  lAM  that  it  had  authority  to  act  as  a  bargaining 
agent  for  the  whole  or  any  appreciable  number  of  the 
employees  of   Mr.   Cannon. 

If,  as  pointed  out  "the  organization  of  the  International 
Brotherhood  of  Electrical  Workers  among  the  employees 
of  the  Corporation  ceased  to  exist  at  some  time  shortly 
before  the  lAM  sought  to  represent  the  employees  for  the 
purpose  of  collective  bargaining"  (Pet.  Br.  5),  certainly 
such  fact  cannot  be  charged  as  an  offense  against  the 
respondents;  it  must  have  been  the  voluntary  act  of  the 
union  itself. 


It  seems  a  far  cry  from  the  present  claim  of  the  Board 
that  the  respondents  had  been  guilty  of  some  reprehensible 
conduct  when  to  support  that  contention  the  petitioner 
[Pet.  Br.  6;  R.  646]  points  out  that  Mr.  Cannon  declared 
that  he  "would  welcome  the  organization  of  employees 
into  a  group,  represented  by  an  accredited  committee 
authorized  to  meet  with  the  management  to  discuss  prob- 
lems of  mutual  interest  or  grievances"   [R.  645]. 

There  is  a  further  incongruity  between  the  petitioner's 
broad  stand  that  these  respondents  have  been  guilty  of 
unfair  labor  practices  and  the  statement  made  on  page  7 
of  petitioner's  brief  as  follows: 

"Although  thereafter  in  June  1938,  the  lAM  ob- 
tained an  agreement  from  respondents  [Resp.  Ex. 
37,  R.  156-157],  the  grievance  committee  called  for 
by  the  agreement  did  not  function  either  in  1939  or 
1940,  and  insofar  as  the  record  shows,  there  was  no 
lAM  organizational  activity  among  the  respondents' 
employees  after  1938  [R.  158-159]."     (Pet.  Br.  7.) 

Are  the  respondents  chargeable  with  this  nonactivity 
of  the  grievance  committee  provided  for  under  the  lAM 
Agreement  ? 
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II. 

The  Board's  Findings  and  Conclusions  as  to  Respond- 
ents' Unfair  Labor  Practices: 

"2.  Respondents'  Domination  and  Support  of 
Employee  Organizations;  Accompanying  Inter- 
ference, Restraint,  and  Coercion."  (Pet.  Br.  7.) 
As  Urged  by  Petitioner  Should  Not  Be  Upheld. 

The  Contact  Committee. 

The  Contact  Committee  came  into  existence  "following 
a  vast  increase  in  personnel  in  the  early  months  of  1941" 
(Pet.  Br.  7). 

It  is  clear  from  Mr.  Cannon's  testimony  and  conceded 
by  the  petitioner's  brief  (p.  7)  that  this  vast  increase  in 
personnel  "coincided  with  the  commencement  of  organiza- 
tional activity  of  UE." 

Engaged  as  Mr.  Cannon  was  in  the  problem  of  taking 
care  of  a  4,000%  increase  in  employees  to  the  end  that 
the  company  under  such  strenuous  circumstances  could 
produce  upwards  of  85%  of  all  of  the  electrical  connec- 
tors and  contacts  used  in  the  war  effort  [R.  140]  and 
during  a  large  part  of  which  time  he  was  being  harassed 
by  would-be  organizers  of  labor  unions  and  other  persons 
[R.  152,  155,  159]  it  is  not  surprising  that  he  might 
have  written  letters  or  bulletins  in  terms  perhaps  more 
vigorous  and  colorful  than  more  deliberate  thought  and 
less  strenuous  activity  would  have  dictated.  However, 
under  the  circumstances  above  mentioned  it  is  respect- 
fully submitted  that  Mr.  Cannon  showed  a  desire  to  give 
his  employees  every  possible  protection  for  their  own  good 
without  regard  to  his  own  personal  interests  or  those  of 
his  companies.  Reference  is  made  in  petitioner's  brief 
I  (pp.  7-9)   wherein.  President  Cannon  on  May  20,   1941, 
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was  "advocating  the  establishment  of  the  Contact  Com- 
mittee for  the  purpose  of  considering  complaints  and  sug- 
gestions of  the  employees  ...  it  (letter  from  Mr. 
Cannon  of  May  20,  1941)  suggested  that  the  employees 
hold  an  election  on  May  26,  1941,  to  select  a  'contact  man' 
from  each  foreman's  group  [R.  648].  Foremen  and 
executives  were  declared  ineligible  as  'Contact  men'  [R. 
648].  The  letter  provided  that  the  Contact  Committee 
elected  by  the  employees  select  from  among  its  member- 
ship an  executive  committee  of  three  to  examine  the  com- 
plaints and  suggestions  submitted  by  the  individual  com- 
mittee men  and  to  'pass  on  to  management  such  items  as 
they  consider  worthy  of  consideration'  [R.  649].''  (Pet. 
Br.  8;  emphasis  supplied.) 

The  very  nature  of  the  letter  as  quoted  in  the  peti- 
tioner's brief  belies  any  attempt  on  the  part  of  respond- 
ents to  engage  in  any  unfair  labor  practice.  Written  as 
it  was  in  1941  it  could  hardly  be  urged  that  it  was  a  self- 
serving  declaration.  If  the  corporation  (Pet.  Br.  8)  was 
willing  to  "furnish  paid  clerical  help  to  help  out"  etc. 
(Pet.  Br.  8),  only  if  it  proved  desirable  so  to  do  ought 
not  to  be  used  against  the  respondents. 

We  respectfully  call  attention  to  note  11  on  page  8  of 
petitioner's  brief  where  among  the  other  functions  of  the 
Contact  Committee  it  was  provided  that  such  committee 
would  "represent  all  workers  and  present  their  viewpoints 
for  the  guidance  of  management."  [Bd.  Ex.  34.]  (Em- 
phasis supplied.) 

We  are  aware  of  the  fact  that  the  mere  suggestion  will 
seem  to  our  opponents  as  an  intentional  affront;  none  is 
intended,  but  it  is  difiicult  to  imagine  what  more  the  re- 
spondents could  have  done  other  than  what  they  did  do 
to  see  that  the  election  of  the  Contact  Committee,  its  or- 


I 


—11— 

ganization  and  actions  were  fair,  honest  and  worthy  of 
good  employer-employee  relations;  statements  in  petition- 
er's brief  (pp.  9-11)  bear  out  this  fact. 

If  "the  I  AM  .  .  .  was  not  then  functioning  as  an 
organization  of  the  corporations'  employees"  (Pet.  Br. 
10)  that  certainly  was  no  fault  of  the  respondents  as 
above  pointed  out. 

The  suggestion  (Pet.  Br.  10)  that  Mr.  Cannon's  de- 
clared "opposition  to  closed  shop  contracts  with  the  lAM 
and  UE  stands  in  marked  contrast  with  his  subsequent 
execution  of  a  closed  shop  contract  with  the  .  .  . 
CEA"  is  in  our  opinion  a  specious  and  unfair  argument. 
In  one  breath  petitioner  argues  that  Mr.  Cannon's  de- 
clared opposition  to  a  "closed  shop"  shows  an  antipathy 
toward  labor  organizations  and  in  another  breath  peti- 
tioner argues  that  because  Mr.  Cannon  was  finally  re- 
quired as  a  result  of  an  election  (hereafter  discussed)  to 
comply  with  the  specific  provisions  of  Section  8{3)  in 
making  a  "closed  shop''  contract  with  CEA,  he  was  guilty 
of  unfair  labor  practices.  Section  8(3)  is  set  out  in  part 
in  the  appendix  to  the  petitioner's  brief.  It  specifically 
sanctions  an  agreement  which  requires  "as  a  condition  of 
employment,  membership"  in  a  labor  organization  which 
is  representative  of  the  employees  as  provided  for  in  the 
Act. 

The  argument  smacks  of  damnation  to  one  whether  he 
does  or  does  not  provide  for  a  closed  shop  in  an  agree- 
ment with  the  bargaining  agent. 

Can  it  be,  with  reason,  contended  that  Mr.  Cannon's 
flat  declaration  in  the  "penny  post  card"  that  the  expres- 
sion of  the  employee  "would  not  interfere  with  his  mem- 
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bership  in  any  union"  (Pet.  Br.  11)  meant  absolutely 
nothing,  except  as  the  petitioner  now  contends  that  it  was 
an  unfair  labor  practice?     Certainly  not! 

Petitioner  next  urges  (Pet.  Br.  12)  that  the  Committee 
"had  no  constitution  or  by-laws  and  respondents'  letter 
of  May  20,  1941  .  .  .  made  no  provision  for  dues, 
membership,  or  meetings  of  employees."  Certainly  noth- 
ing in  the  Act  itself,  nor  indeed  nothing  in  reason 
would  hold  that  any  committee  acting  as  the  bargain- 
ing agent  for  employees  must  necessarily  have  a  con- 
stitution or  provide  for  dues.  Such  committee  would 
be  just  as  valid  if  as  a  bargaining  agent  it  was  made  up 
of  men  who  gave  without  any  expense  whatever  to  the 
employees,  the  services  of  that  committee.  Will  it  be  said 
that  employees  must  be  penalized  by  paying  dues  to  some 
bargaining  agent  before  such  bargaining  agent  could  be 
recognized  as  being  lawful.  Complaint  is  also  made  on 
page  12  that  respondents'  letter  of  May  20,  1941,  made 
no  provision  for  ''meetings  of  employees."  This  is  strange 
argument  in  face  of  many  contentions  made  throughout 
the  petitioner's  brief  that  the  very  fact  that  the  respond- 
ents did  make  available  space  where  meetings  could  be 
held  was  regarded  by  petitioner  as  an  unfair  labor  prac- 
tice. Here  again  is  a  glaring  example  of  the  inconsis- 
tencies of  petitioner's  position.  To  recap:  Petitioner 
contends  that  respondents'  letter  of  May  20,  1941,  which 
petitioner  says  advocated  the  establishment  of  a  commit- 
tee, made  no  provision  for  meetings  and  that  that  fact 
is  an  indication  that  respondents  are  guilty  of  the  offenses 
charged;  at  other  places  in  its  brief  (Pet.  Br.  21,  22,  29) 
the  action  of  the  respondents  in  making  available  time 
and  places  for  the  holding  of  meetings  is  condemned  by 
the  petitioner. 
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Petitioner  says  that  the  Contact  Committee  was  active 
until  sometime  in  Septem1)er,  1941,  when  "at  the  time 
pursuant  to  the  suggestion  of  employee  Ned  Mandella, 
.  .  .  the  Committee  met  in  the  i)lant  conference  room 
and  voted  to  (Hsband"  (Pet.  Br.  12-13),  and  then  peti- 
tioner has  the  temerity  to  sug'gest  that  "the  record  con- 
tains no  evidence  that  respondents  took  any  steps  to  ad- 
vise the  employees  of  that  fact  (that  the  Contact  Com- 
mittee was  illegal)  or  to  disestablish  the  Committee  [R. 
603-605]."  If  the  petitioner  admits  that  Mandella  was 
only  an  employee  and  that  it  was  through  Mandella's  own 
operations,  and  in  no  way  connected  with  the  respondents, 
that  the  CEA  was  disbanded,  how  is  that  chargeable  as 
an  offense  against  respondents?  If  the  respondents  had 
actually  taken  any  steps  to  advise  their  employees  that 
the  Contact  Committee  was  illegal  under  the  Act  or  had 
actually  taken  any  steps  to  disestablish  the  Contact  Com- 
mittee, then  most  certainly  the  petitioner  would  have  been 
most  vehement  in  declaring  that  such  action  on  the  part 
of  the  respondents  v\^as  interference  with  the  rights  of  the 
employees  and  that  it  was  an  unfair  labor  practice.  The 
very  fact  that  the  respondents  took  no  steps  to  disestab- 
lish the  Contact  Committee  after  the  Committee  had 
itself  voted  to  disband  is  important  evidence  in  showing 
that  the  respondents  always  maintained  "hands  off"  policy 
and  that  the  Contact  Committee  was  in  no  way  company 
dominated   or  controlled. 

Nor  should  petitioner's  contentions  in  its  brief  under 
"b.     The  Cannon  Employees  Association 
(1)   Formation"    (Pet.   Br.    13) 
be  sustained. 

Much  of  the  argument  under  this  section  of  the  peti- 
tioner's brief  begins  and  proceeds  upon  the  premise  that 
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Ned  Mandella's  operations  were  attributable  to  and  bind- 
ing upon  the  respondents  even  though  such  actions  by 
Mandella  may  have  been  actually  ///  direct  violation  of 
law,  and  even  though  Mandella  knew  they  were  in  such 
direct  violation  of  law.  The  premise  is  false  and  not  in 
any  sense  justified  by  the  evidence  before  the  trial  ex- 
aminer. Mandella  was  nothing  more  than  an  "employee" 
of  the  respondents  (Pet.  Br.  12);  "a  tool  crib  attendant" 
(Pet.  Br.  13). 

Because  it  seems  particularly  pertinent  at  this  point 
may  we  say  again  that  the  petitioner's  brief  itself  is  a 
very  strong  refutation  of  the  charges  made  against  the 
respondents.  That  brief  is  replete  with  instances  where 
any  utterance  made  or  any  act  committed  by  aiiy  person 
whomsoever  and  whether  or  not  that  person  was  or  ever 
had  been  connected  with  the  respondents  is  taken  against 
the  respondents  whereas  the  evidence  given  by  responsible 
officers  or  employees  of  the  respondents  and  which  is 
favorable  to  the  respondents  is  rejected  as  unreliable,  if 
not  altogether  false.  Even  the  mere  cursory  reading  of 
petitioner's  brief  shows  that  there  was  almost  a  complete 
brushing  aside  of  every  declaration  and  act  favorable  to 
the  respondents  and  that  full  credence  was  given  to  all  of 
the  evidence — oftentimes  hearsay  two  or  three  times  re- 
moved— that  tended  to  discredit  the  respondents.  Careful 
reading  of  petitioner's  brief  establishes  the  truth  of  the 
foregoing  assertions  beyond  peradventure  of  doubt. 

When  George  refused  to  join  CERA  and  told  Mandella 
that  Mandella  might  "get  himself  in  trouble"  [R.  210] 
with  his  activities  on  behalf  of  CERA,  Mandella  was 
surely  put  on  notice  and  at  least  George  felt  that  Man- 
della's activities  were  improper.  Even  though  petitioner 
says  that  Mr.  Cromwell  "approved  and  gave  direct  aid  to 
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Mandella's  organizational  efforts  'to  keep  out  the  CIO'  " 
that  conclusion  is  not  borne  out  by  the  instances  cited. 
An  examination  of  the  record  [R.  212-213]  does  not 
justify  the  implications  which  our  opponents  would  like 
to  have  drawn  that  "the  organization  'they  were  form- 
ing' "  meant  any  organization  that  the  respondents  "were 
forming." 

If  the  CEA  and  CERA  were  formed  or  kept  under  the 
domination  or  control  or  influence  of  respondents  what 
would  have  been  the  necessity  of  so  carefully  protecting 
the  ballots  cast  and  the  methods  and  places  of  voting  of 
which  the  petitioner  complains?  (Pet.  Br.  15-16.)  If  the 
CEA  and  CERA  were  so  dominated  and  controlled  there 
would  be  no  point  in  respondents'  guarding  those  ballots, 
etc.  This  same  care  was  given  in  protecting  from  tam- 
pering the  ballots  cast  in  the  "Board-conducted  election" 
held  on  January  29,  1943  (Pet.  Br.  27,  29). 

That  "CEA  retained  as  its  attorney  Lewis,  who  had 
served  CERA  as  its  attorney"  (Pet.  Br.  17),  indicates, 
clearly,  Mr.  Lewis  was  no  tool  or  agent  for  the  respond- 
ents; in  fact,  James  LI.  Cannon  strongly  opposed  keeping 
Lewis  on  as  the  attorney  for  CEA  because  his  fees  were 
coming  out  of  the  employees  of  the  company  [R.  539]. 
Nevertheless,  Mr.  Lewis  was  kept  on  as  the  attorney  of 
CEA  (Resp.  Br.  17).  Are  those  facts  at  all  consistent 
with  the  present  contention  of  the  Board  that  CEA  and 
CERA  were  mere  tools  of  or  dominated  by  the  respond- 
ents?   To  ask  the  question  is  to  answer  it. 

With  respect  to  petitioner's  declaration: 

"(2)  Respondents'  interference  with,  support  to, 
and  domination  of  CEA  prior  to  the  Board-Con- 
ducted election  of  January  1943"  (Pet.  Br.  17). 
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we  suggest:  No  one  could  or  wants  to  question  the  fact 
that  "following  the  organizational  steps"  under  which  was 
formed  CEA,  "CEA  and  UE  engaged  in  rival  campaigns 
for  the  allegiance  of  the  employees  which  culminated  on 
September  9,  1941,  in  a  Board-election  to  determine  the 
bargaining  representative  |  R.  Z7 ,  39-40,  595,  709-710." 
Pet.  Br.  17-18].  We  have  considerable  to  say  hereafter 
about  these  Board-elections  but  it  might  be  well  to  here 
remind  this  court  that  each  of  the  two  Board-elections 
was  brought  about  through  the  making  of  charges  against 
the  respondents  by  and  between  the  rival  unions  very 
much  the  same  as  (and  in  some  instances  absolutely  identi- 
cal with)  the  charges  made  against  the  respondents  in 
petitioner's  brief. 

Here  again  the  petitioners  seek  to  punish  the  respond- 
ents for  the  sins  of  Mandella,  the  "employee"  and  "tool 
crib  attendant,"  and  of  the  "employee"  Monjar  who  the 
petitioner  contends,  "actively  solicited  her  co-workers 
to  join  CEA"  but  who  later  became  an  ardent  supporter 
of  the  UE  and  upon  whose  testimony  to  a  very  large 
extent  the  Board  relies  for  its  findings. 

It  is  true  that  the  employee  Monjar  flagrantly  violated 
the  Act  and  engaged  in  organizational  activity  on  behalf 
of  CEA ;  later  turned  around  and  on  behalf  of  UE  engaged 
in  organizational  activities,  all  in  direct  violation  of  law. 
She  now  complains  of  her  activities  carried  on  in  behalf 
of  CEA.  She  then  testified  on  behalf  of  the  Board.  All 
of  these  facts  force  the  conclusion  that  her  testimony  was 
unreliable  and  should  be  disregarded.  She  was  no  witness 
of  mean  ability.  We  respectfully  invite  the  court  to  read 
her  testimony  \  R.  343-380] .  She  was  the  most  willing, 
versatile,  vitriolic  and  opinionated  witness  in  the  whole 
case.     A  vast  amount  of  the  evidence  which  she  gave  was 
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such  that  it  could  not,  by  its  very  nature,  be  contradicted. 
Her  conversations  with  others,  and  many  of  the  things 
she  heard  were  hearsay — unknown  to  the  respondents — 
and  there  was  no  possibiHty  of  refutation. 

Apparently  the  respondents  learned  of  some  improper 
organizational  activities  of  certain  of  their  employees  and 
thereupon  promptly  and  about  August  15,  1941,  as  pointed 
out  in  petitioner's  brief,  page  18,  "issued  a  booklet  for  its 
employees  entitled  'Employee  Information  and  Regula- 
tion,' which  provided,  inter  alia,  that  employees  were  not 
to  solicit  membership  in  any  organization  'during  working 
hours  or  on  company  property.' "  Does  not  this  last 
quoted  statement  from  the  petitioner's  brief  exemplify  a 
practice  too  frequently  indulged  in  of  a  "pot  calling  a 
kettle  black,"  viz.,  CEA  and  UE  having  each  "continued 
organizational  activity  on  company  time  and  property" 
(Pet.  Br.  18)  in  violation  of  the  Act  itself,  and  then  seek 
to  enforce  the  Board's  order  against  the  respondents  for 
the  very  benefit  of  these  law  breakers  and  regulation  vio- 
lators ! 

There  is  not  the  slightest  thing  in  this  record  which 
could  possibly  rise  to  the  dignity  of  evidence  that  shows 
that  the  respondents  dealt  with  the  organizational  activi- 
ties of  the  two  unions  in  different  ways.  The  occurrances 
set  out  in  page  19  of  petitioner's  brief  are  not  shown  to 
have  been  brought  to  the  attention  of  the  respondents  and 
many  of  them  are  so  trivial  as  to  merit  no  attention. 

It  is  not  fair  to  attribute  to  Foreman  McClung's  state- 
ment (Pet.  Br.  20),  "Well,  we  won  the  election"  the 
meaning  that  petitioner  seeks  to  imply  that  it  meant,  that 
"we" — the  respondents  and  McClung  won  the  election.  It 
is  more  reasonable  to  believe  that  by  "w^e"  Mr.  McClung 
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meant  those  with  whom  he  was  associated,   that   is,  the 
CEA. 

After  the  election  was  over — and  in  which  election  CEA 
defeated  UE  by  a  vote  of  370  to  268  [R.  709-710]— it  is 
not  surprising — but  it  certainly  ought  not  to  l)e  damning 
— that  some  individual  in  his  exuberance  or  in  a  playful 
mood  should  tell  an  employee  that  he  had  "better  join 
the  CEA"  or  that  another  employee  should  be  asked  to 
cease  wearing  a  CIO  pin   (Pet.   Br.  20). 

Another  glaring  inconsistency  in  petitioner's  position  is 
the  comment  in  the  paragraph  beginning  at  the  bottom 
of  page  20  of  petitioner's  brief  concerning  President  Can- 
non's ''earlier  pronouncement  to  his  employees  that  the 
plant  would  never  be  operated  as  a  'closed  shop,'  "  whereas 
the  CEA  agreement  made  October  24,  1941,  "required 
respondents  to  employ  'only  members  of  the  (CEA)  in 
good  standing.'  "  To  cap  it  all  off  in  inconsistencies  the 
brief  points  out  that  "respondents  opposed  the  inclusion 
of  a  union  security  clause  in  their  contract  with  CEA," 
(Pet.  Br.  21.)  Where  on  earth  can  such  recitals  be  used 
by  the  petitioner  as  an  argument  in  an  effort  to  sustain 
these  findings! 

The  statement  (Pet.  Br.  24)  that  "with  the  renewal  of 
organizational  activity  by  UE  during  1942,  President 
Cannon  distributed  among  the  employees  several  letters 
which  attacked  that  organization  and  gave  further  support 
to  CEA  (these  letters  are  set  forth  in  the  Record  at 
pages  671-689)"  is  simply  contrary  to  the  fact.  The 
letters  so  demonstrate. 

We  earnestly  feel  that  the  severity  of  the  criticism 
made  by  petitioner  against  Mr.  Cannon's  letter  [  R.  689; 
Pet.  Br.  25]  is  not  fair  and  the  conclusions  which  the 
Board  seeks  to  draw  from  that  letter  are  groundless.    The 
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twisting-  around  (Pet.  Br.  26)  of  the  language  in  the 
letter  of  November  11,  1^H2  |R.  685  at  688]  is  mani- 
festly im])roper.  Nowhere  in  that  letter  l)y  innuendo, 
inference  or  otherv/ise  could  it  be  said  that  Mr.  Cannon 
intended  that  by  using  the  language  "we  can  accomplish 
even  better  results  than  those  already  obtained"  [R.  688] 
he  meant  that  the  respondents  in  conjunction  with  or 
through  domination  of  CEA  could  accomplish  these  better 
results.     Note  his  languag^e: 

"You  have  an  organization  in  the  form  of  a  union 
that  is  supposed  to  l^e  fully  Democratic  and  to  repre- 
sent you. 

"A  Company  dominated  Union  would  defeat  its 
own  purpose  as  has  been  demonstrated  in  many  na- 
tional instances,  but  an  employees'  union  that  is  not 
representative  and  not  democratic  serves  the  interest 
of  no  one  except  the  ones  in  the  saddle. 

"I  understand  you  have  now  passed  judgment  on 
a  new  set  of  by-laws  that  are  lil)eral  enough  to  enable 
you  to  govern  your  own  affairs  by  representative  ma- 
jority backing,  in  which  case  we  can  accomplish  even 
better  results  than  those  already  obtained"  [Bd.  Ex. 
23;  R.  687-688]. 

The   next    subheading   under    the   petitioner's    brief    is 
found  at  page  26  where  it  is  declared: 

"(3)  Respondents'  interference  with,  support  to, 
and  domination  of,  CEA  after  the  Board-conducted 
election  of  January  1943"  (Pet.  Br.  26). 

As    previously    stated    we    will    discuss    later    in    this 
brief   the  different   elections   conducted   under   the   direc- 
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tion  and  supervision  of  the  Board  but  we  cannot  refrain 

at  this  point  from  quoting  the  petitioner: 

"The  election  was  held  on  January  24,  1943,  and 
CEA  again  polled  a  majority  [R.  47;  Bd.  Ex.  68K]. 
Subsequently,  the  Board  in  a  Supplemental  Decision 
and  Certification,  issued  on  April  12,  1943,  certified 
CEA  as  bargaining  representative  of  respondents' 
employees  and  overruled  objections  filed  by  UE  al- 
leging that  respondents  had  illegally  assisted  CEA 
prior  to  the  election  [R.  47-48;  Bd.  Ex.  68PJ."  (Pet. 
Br.  26.) 

There  certainly  could  be  no  objection  by  the  Board  or 
by  the  complaining  unions  that  the  CEA  written  contract 
provided  that  the  respondents  "would  discharge  employees 
who  had  been  expelled  from  CEA  membership  for  failure 
to  pay  dues  [Bd.  Ex.  9,  pp.  7-8]''  or  that  "the  contract 
also  provided  for  the  dismissal  of  employees  expelled  from 
CEA  for  reasons  other  than  the  non-payment  of  dues," 
particularly  since  "in  such  cases  an  arbitration  procedure 
was  made  available  if  respondents  disputed  the  propriety 
of  the  reasons  upon  which  CEA  based  the  expulsion  [Bd. 
Ex.  29,  p.  28]"  (Pet.  Br.  27).  It  seems  to  us  the  Board 
itself  and  the  complaining  unions  should  not  object  that 
the  CEA  contract  with  respondents  provided  that  dues 
could  only  be  deducted  from  the  wages  of  employees  who 
authorised   the  check-off  procedure    (Pet.   Br.   27). 

In  short,  the  specific  provisions  of  the  CEA  contract 
with  the  respondents  were  authorized  under  the  Act  and 
the  provisions  therein  adverted  to  in  the  petitioner's  brief 
belied  the  very  suggestion  that  the  respondents  dominated 
and  controlled  CEA. 

As  one  of  the  evidences  of  respondents'  interference 
with  and  domination  of  CEA,  petitioner  points  out  on 
page  27  of  its  brief  that  in  the  spring  of  1943  the  presi- 
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dent  of  CEA  was  told  by  President  Cannon  that  Cannon 
"didn't  approve  of  Mr.  Lewis'  being  the  association  at- 
torney because  .  .  .  the  employees  were  paying  him 
out  of  their  wages"  [R.  539;  Pet.  Br.  27]  but  this  was 
only  after  a  campaign  had  already  ])egun  among  the  of- 
ficials of  CEA  to  rid  themselves  of  Mr.  Lewis'  services 
I R.  539].  However  laudible  may  have  been  Mr.  Can- 
non's suggestion  in  the  interest  of  the  employees,  the 
writer  of  the  petitioner's  brief  seeks  to  make  a  great  deal 
of  this  expression  of  views.  It  is  important  however  to 
bear  in  mind  that  there  is  not  the  slightest  suggestion  in 
the  evidence  that  Mr.  Lewis  was  objectionable  to  Mr. 
Cannon  because  Mr.  Cannon  had  any  desire  to  dominate 
or  control  CEA  or  to  prevent  it  from  having  the  best 
legal  advice  possible;  the  financial  interests  of  the  em- 
ployees was  the  sole  moving  factor  in  this  altogether 
casual   remark  of   President   Cannon. 

The  Board  says  that  a  year  and  three  months  later,  "in 
about  May,  1944,  Rol:)ert  Cannon,  then  vice-president  of 
the  corporation  [R.  599],  similarly  iiilnidcd  in  the  affairs 
of  CEA"  (Pet.  Br.  28;  emphasis  supplied).  Then  in 
petitioner's  brief  certain  recitals  are  made  concerning 
Rachel  McBurnie,  Mr.  Gibson,  Mr.  Robert  Cannon  and 
Mr.  Richard  Franklin  which  are  so  trivial  as  to  be  unde- 
serving of  much  comment.  The  trivialities  appear  in  the 
brief  itself  on  page  28  but  the  orig-inal  record  [pp.  452 
ct  seq.]  clearly  shows  that  the  conclusions  that  the  peti- 
tioner would  like  to  have  drawn  from  the  episode  are  in 
no  way  justified.  Because  Mr.  Cannon  said  "that  'Mr. 
Franklin  had  made  a  good  business  agent'  [R.  454]"  (Pet. 
Br.  28)  could  not  be  "interference"  if  it  were  multiplied 
by  100.  Suppose  Mr.  Cannon  instead  of  saying  Mr. 
Franklin  had  been  a  good  business  agent  had  said  that 
he  had  been  a  bad  business  agent  and  had  also  said  that 
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CEA  and  the  respondents  had  not  gotten  along  very 
nicely.  \\'ould  that  have  been  "interference"  or  an  unfair 
labor  practice?  What  is  an  official  of  the  company  sup- 
posed to  do  when  someone  seeks  and  is  given  an  inter- 
view? Should  he  stand  dumb  and  say  nothing  or  talk 
about  the  weather?  By  no  stretch  of  the  imagination  it 
seems  to  us,  can  the  remarks  of  vice-president  Cannon  be 
construed  as  improper. 

The  writer  of  petitioner's  brief  sees  some  evil  in  the 
fact  that  "one  of  respondents'  guards,  was  dressed  /;/  a 
business  suit"  watching  the  box  where  the  ballots  were 
deposited  when  the  election  was  held  by  CEA  members 
to  determine  whether  or  not  they  wished  to  retain  Frank- 
lin and  Gibson  or  other  CEA  directors  who  had  voted  for 
the  ouster  of  Franklin  (Pet.  Br.  29).  Does  the  dressing 
of  this  guard  in  a  business  suit  make  any  difference? 
Would  it  have  been  more  or  less  of  a  grievance  if  that 
employee  of  the  respondents  had  been  dressed  in  a  com- 
pany uniform?  There  could  not  possibly  have  been  any 
intimidation  or  wrongful  act  in  allowing  this  guard  or 
Cal  Cannon,  in  the  employ  of  the  respondents,  to  watch 
the  ballot  box  or  care  for  the  box  and  the  ballots  after 
the  voting  had  been  done. 

In  recent  years  particularly,  some  strange  things  have 
been  done  for  the  ostensible  purpose  of  assisting  labor 
and  improving  working  conditions  and  increasing  wages 
for  the  workmen.  In  the  abstract  and  if  the  declared 
purposes  were  in  fact  carried  out  it  would  be  most  salutary 
and  desirable  but  there  ought  to  be  some  consistency  in 
the  application  of  standards  of  conduct  which  apply  both 
to  the  employer  as  well  as  to  the  employee.  In  labor  cases 
as  in  other  cases  the  credibility  and  reliability  of  wit- 
nesses should  be  tested  by  the  interest  or  lack  of  interest 
of  the  witnesses  testifying,  their  apparent   frankness  or 
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lack  of  it,  etc.  It  seems  to  us  that  these  general  prin- 
ciples should  be  conceded  by  the  petitioner.  However, 
petitioner's  l)rief  shows  not  only  indifference  but  direct 
opposition  to  these  principles  in  seeking  to  sustain  the 
Board's  order  (  Pet.  Br.  30-32).  If  the  shop  stewards  in 
Mrs.  McBurnie's  department  did  hold  a  meeting  in  the 
plant  cafeteria  on  company  time  at  which  they  elected 
Mrs.  McBurnie  as  chief  steward  for  her  shift,  and  if 
Mrs.  McBurnie  was  absent  from  her  work  for  an  hour 
to  attend  this  CEA  meeting  and  if  no  deduction  was 
made  from  her  Day  for  the  time  so  spent  away  from  her 
work  on  CEA  business  and  if  Employee  Caffarel,  one 
time  president  of  CEA,  frequently  absented  himself  from 
his  work  throughout  his  incumbency  as  an  officer  of  CEA 
without  any  loss  of  pay  and  if  John  Gibson,  as  president 
of  CEA  used  company  time  in  connection  with  the  af- 
fairs of  CEA,  it  seems  most  unusual  that  these  very  per- 
sons for  whose  direct  benefit  these  proceedings  were 
l:)rought  and  who,  themselves,  knowingly  violated  the  Act 
— if  those  things  were  violations  of  the  Act — should  now 
be  called  upon  as  the  chief  witnesses  to  substantiate  the 
charges  of  unfair  labor  practices !  There  can  be  no  doubt 
that  the  testimony  of  Mrs.  McBurnie,  Mr.  Caffarel,  Mr. 
Gibson  and  these  other  former  CEA  officials  who  were 
called  upon  to  testify  against  the  respondents  should  be 
so  tested.  The  entire  testimony  of  each  of  these  witnesses 
so  reeks  of  prejudice  against  the  respondents  and  CEA 
that  it  should  be  utterly  disbelieved  or  disregarded;  cer- 
tainly it  should  be  most  carefully  scrutinized. 

That  CEA  ceased  to  be  active  as  a  labor  organization 
of  respondents'  employees  in  March.  1945,  and  advised 
the  respondents  that  its  members  had  voted  on  March  13 
to  l:)ecome  members  of  Mechanics  Educational  Society  of 
America,  Local  7S,  and  that  henceforth  the  society  was 
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the  exclusive  bargaining  agent  for  respondents'  employees, 
etc.  (Pet.  Br.  31),  is  not  specifically  urged  by  the  peti- 
tioner as  being  any  part  of  any  unfair  labor  practice,  nor 
could  it  be  so  charged. 

III. 

The  Conclusions  Discussed  by  Petitioner  Under: 

"3.     Respondent's    Discharges   in    Violation   of 
Section  8(3)  of  the  Act."    (Pet.  Br.  32.) 
Are  Unsound. 

Under  this  particular  subdivision  in  petitioner's  brief, 
petitioner   first   discusses : 

"1.  The  Discharges  of  June  12,  1943"  (Pet.  Br.  32) 
and  contends  that  the  discharge  of  Erma  A.  Evenstad, 
Vivian  Sullivan,  Monna  M.  Nye,  Joan  Lawrence,  and 
Clarence  Youngberg  were  unjustified  and  tend  to  sustain 
the  order  of  the  Board. 

Petitioner  does  not  contend  that  the  discharge  of  these 
last  five  named  employees  was  not  imposed  upon  the  re- 
spondents by  the  collective  l:)argaining  contract  of  Ma\ 
5,  1943;  in  other  words,  it  is  virtually  conceded  that  tm- 
der  the  terms  of  that  collective  bargaining  contract  and 
the  demands  made  upon  the  respondents  by  CEA,  the 
respondents  had  no  alternative  but  to  discharge  them.  The 
collective  l:)argaining  agreement  required  membership  in 
the  CEA  as  a  condition  of  employment  and  provided  that 
the  respondents  would  dismiss  employees  expelled  from 
the  CEA  because  of  dues  delinquency  [Bd.  Ex.  29,  p.  8]. 
That  agreement  further  provided  that  in  cases  of  em- 
ployees expelled  from  CEA  for  reasons  other  than  dues 
delinquency,  the  respondents  might  take  such  request  for 
discharge  to  arbitration,  if  the  respondents  did  not  agree 
with  the  reasons  furnished  by  CEA  for  the  discharge  of 
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the  employees  |  Hd.  Ex.  29,  pp.  7-8 J.  It  is  conceded 
(Pet.  Br.  33)  that  the  five  employees  here  under  dis- 
cussion had  distributed  a  letter  among  the  other  em- 
ployees of  the  respondents  asserting  that  these  five  em- 
ployees did  not  intend  to  join  CEA.  Later  CEA  served 
each  of  the  signers  of  that  letter  (including  the  five  em- 
ployees here  under  discussion)  with  a  complaint  accusing 
them  of  violating  the  by-laws  of  CEA  and  stating  that 
a  hearing  on  the  charges  would  be  held  on  June  8,  1943 
(Pet.  Br.  33). 

On  June  8,  1943,  the  date  set  for  the  hearing,  the  five 
employees  in  question  sent  out  a  second  letter  stating 
that  they  would  not  attend  the  CEA  hearing  [R.  410,  411, 
419-420,  436,  631,  695;  Pet.  Br.  33]. 

On  June  9,  1943,  the  CEA  advised  the  respondents 
that  the  employees  now  under  discussion  had  been  ex- 
pelled from  CEA  because  of  infractions  of  the  by-laws 
and  because  of  dues  delinquencies  and  thereafter  CEA 
demanded  that  these  employees  be  discharged  by  the  re- 
spondents within  seven  days  all  in  accordance  with  its 
agreement  of  May  5,  1943  [Resp.  Ex.  2;  R.  707].  The 
employees,  Erma  A.  Evenstad,  Vivian  Sullivan,  Monna 
M.  Nye,  Joan  Lawrence,  and  Clarence  Youngberg  were 
discharged  "as  per  agreement"  with  CEA  and  which 
agreement  required  the  respondents  to  do  this  very  thing. 

If  the  contract  between  the  respondents  and  CEA 
[dated  May  5,  1943;  Bd.  Ex.  29]  was  a  valid  substisting 
contract,  the  discharge  of  Evenstad,  Sullivan,  Nye,  Law- 
rence and  Youngberg  was  not  only  justified,  but  required; 
the  respondents  had  no  alternative.  Even  if  it  be  true 
that  certain  of  these  last  named  dischargees  had  been 
active  in  UE.  notably  in  the  signing  and  publication  of 
certain  bulletins,  there  is  no  evidence  whatever  that  such 
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activities  in  UE  had  anything  whatever  to  do  with  those 
discharges  by  the  respondents. 

The  next  thing  petitioner  singles  out  for  discussion  is — 
"(2)  The  discharge  of  Armant"  (Pet.  Br.  34). 
That  Armant  had  l^een  an  active  UE  member,  had  de- 
cHned  to  join  the  CEA  but  after  the  election  of  September 
9,  1941  (which  was  won  by  CEA)  he  did  join  CEA  and 
later  became  a  candidate  for  election  to  the  Board  of  Di- 
rectors of  CEA  (Pet.  Br.  34-35),  those  facts  or  none 
of  the  other  facts  referred  to  in  the  petitioner's  argument 
resulted  in  Armant's  discharge.  The  reading  of  the  peti- 
tioner's arguments  clearly  demonstrate,  in  our  view,  the 
desire  of  the  respondents  to  do  everything  the  respondents 
could  possibly  do  to  protect  his  interests,  and  the  rights 
of  the  UE,  of  which  he  was  a  member  and  of  all  others 
properly  concerned,  the  imputations  contained  in  petition- 
er's brief  to  the  contrary  notwithstanding. 

Surely  no  one  in  his  right  mind  would  think  that  the 
respondents  would  knowingly  permit — much  less  encour- 
age— any  requirement  by  anybody  that  a  prospective  em- 
ployee would  have  to  "pay  fees  to  private  employment 
agencies  in  order  to  secure  jol:)s  with  the  company  [R. 
296-298]"  (Pet.  Br.  35).  In  spite  of  the  charges  made 
against  Armant  by  CEA  and  although  his  card  had  been 
pulled  from  the  rack,  Mr.  Armant  did  not  see  fit  to  con- 
tact the  respondents  but  "he  telephoned  Mandella  at  the 
CEA  office  who  told  him  that  he  was  discharged  |R.  311]. 
Armant  then  communicated  with  the  CIO  which  called  in 
the  services  of  a  Federal  Conciliator  [R.  310,  312].  There- 
after on  August  27,  1942,  Armant  broadcast  over  the 
radio  under  the  sponsorship  of  UE  an  account  of  his  dis- 
charge [Bd.  Ex.  48;  R.  335,  340-341].     About  2  weeks 
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after  his  discharge,  Armant  was  reinstated  and  received 
back  pay  for  the  time  lost   [R.  313]"   (Pet.  Br.  36). 

Nothing-  whatever  appears  in  the  record  to  indicate  that 
liis  reinstatement  about  two  weeks  after  his  discharge 
and  receipt  of  back  pay  for  the  time  lost  was  the  result 
of  any  pressure  put  upon  the  respondents;  it  was  the  vol- 
untary act  of  the  respondents. 

What  better  evidence  of  coercion  of  the  respondents  by 
CEA  could  possibly  be  shown  than  the  facts  related  at 
pages  36  and  37  of  petitioner's  brief?  What  more  in  the 
interest  of  fairness  could  possibly  have  been  done  by  re- 
s|  ondents  and  vv^as  done  in  trying  to  ferret  out  the  dif- 
ficulties between  Armant  and  CEA?  The  shut  down  of 
this  plant  even  for  so  short  a  time  as  did  occur  in  this 
instance  was  most  hazardous  to  the  country's  defense. 
Mandella  "stated  that  the  employees  were  'out  on  strike 
and  would  not  go  back  to  work  as  long  as  Mr.  Armant 
was  in  the  plant'"  (Pet.  Br.  36).  The  matter  did  go  to 
arbitration  and  after  that  hearing  Federal  Conciliator 
Livingston  reported  the  results  to  Armant.  There  is 
some  complaint  in  the  brief  that  Armant  was  "never  ad- 
vised .  .  .  directly  about  this  [R.  324]"  (Pet.  Br. 
37),  but  it  is  clear  that  when  Mr.  Armant  came  to  Mr. 
Wilcox,  the  personnel  manager  of  the  respondents,  he  was 
told  by  Mr.  Wilcox  that  he  could  not  put  him  back  to 
work  [R.  326]. 

Then  Mr.  Armant  filed  his  suit  in  the  state  court  with 
the  result  as  shown  in  the  Findings  of  Fact  and  Conclu- 
sions of  Law  and  the  Judgment  in  the  Superior  Court  of 
Los  Angeles  County,  California  [Bd.  Exs.  73  and  74]. 

A  short  resume  of  the  "Armant  incidents''  might  be 
helpful.     On  December  3,  1941   [Resp.  Ex.  lOA],  he  was 
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ordered  discharged  by  letters  from  CEA  addressed  to 
Cannon  Manufacturing  Corporation.  The  reason  given 
was  that  CEA  had  refused  to  accept  him  as  a  member  and 
consequently  CEA  demanded  "the  immediate  dismissal  of 
him."  On  that  same  date  [Resp.  Ex.  lOD]  respondents 
advised  CEA  that  their  action  was  discriminatory  and 
not  agreeable  to  the  company  and  thereupon  Mr.  Lewis, 
CEA's  attorney,  wrote  his  letter  of  December  3,  1941 
[Resp.  Ex.  11]  insisting  upon  the  rights  of  CEA  to  de- 
termine its  membership  and  by  the  same  token  and  under 
its  contract  of  October  4,  1941,  the  right  to  determine 
who  could  or  could  not  work  for  the  company. 

In  spite  of  all  of  these  demands  by  CEA  and  its  rep- 
resentatives, the  company  took  no  precipitous  action 
against  Armant.  He  had  run  for  office  on  the  Board  of 
Directors  and  apparently  the  election  had  been  fairly  con- 
ducted, at  least,  he  made  no  complaint  that  it  was  unfair, 
and  he  was  defeated  for  the  Board  of  Directors  of  CEA. 

Feeling  between  him  and  certain  of  the  directors  and 
officials  of  CEA  increased  in  intensity.  A  hearing  uas 
held  on  the  ''due  to  unpleasant  circumstances"  [letter 
of  July  31,  1942,  Bd.  Ex.  37,  R.  693],  which  hearing 
was  neither  controlled,  directed  nor  influenced  by  the 
respondents   [R.  305-309]. 

Under  date  of  June  27,  1942  [Resp.  Ex.  6],  CEA  had 
advised  Robert  J.  Cannon  of  the  respondents  that  Armant 
and  several  other  persons  were  ''corrupting  the  morale 
of  the  other  employees  with  false  propaganda,"  and 
"therefore  the  Board  of  Directors,  in  quorum,  demanded 
the  immediate  dismissal  of  the  above  parties."  The  re- 
spondents were  not  satisfied  with  any  such  peremptory  de- 
mand and  wrote  their  letter  of  July  3.  1942,  to  the  CEA 
stating  that  "we  have  no  information  in  regard  to  whether 
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or  not  tiicse  lersons  are  holding  up  production,  or  are  in 
any  other  manner  a  bad  influence,"  and  advising  that 
"if  further  information  were  furnished"  to  the  respond- 
ents, the  respondents  "would  be  glad  to  consider  the  mat- 
ter further." 

Certainly  this  exchange  of  correspondence  does  not 
indicate,  nor  docs  anything  else  in  the  entire  record  in- 
dicate any  illegal  discharge  of  Armant. 

Armant  testified  that  CEA  officers  told  him  after  his 
first  hearing  that  he,  Armant,  would  be  discharged  by  the 
respondents  [R.  309,  336],  but  the  fact  is  that  Armant 
was  not  so  discharged;  he  went  back  to  work  for  at  least 
two  weeks.  Then  his  card  zms  not  in  the  rack.  This 
action,  hozvevcr,  is  not  the  discharge  complained  of  in 
these  proceedings. 

Armant  took  the  matter  up  \\ith  the  CTO  and  Mr. 
Livingston,  United  States  Commissioner  Conciliation 
Service  [Resp.  Ex.  14A;  R.  310,  312,  317]  and  an  arbi- 
tration hearing  was  held.  This  arbitration  hearing  was 
with  the  consent  and  knowledge  of  the  Labor  Iloard  itself 
and  during  that  hearing  Navy  Lt.  Comm.  Powell  sat 
in  as  an  observer  [R.  320-321].  When  Armant  and  Fel- 
lows were  returned  to  work  through  the  intervention  of 
Mr.  Livingston,  the  "strike"  or  what  to  Robert  J.  Cannon 
and  Mr.  Hawkinson  appeared  to  be  a  strike,  or  a  threat- 
ened strike,  occurred  in  the  cafeteria  and  it  was  then  that 
Mr.  Armant  was  asked  to  leave,  npon  the  assurance  that 
he  zi'onid  be  paid  for  the  time  that  he  zvas  off  |  R.  .^97]. 

That  arbitration  hearing  resulted  in  Fellows'  being  re- 
instated and  Armant's  being  discharged  |  R.  602].  Under 
these  circumstances,  it  is  not  conceivable  that  this  hear- 
ing was  arbitrary,  capricious  or  unfair.  In  the  first 
place  Lt.  Comm.  Powell  would  not  have  stood  for  it,  and 


—so- 
most  certainly  Mr.  Livingston  would  not  ha\e  consented 
to  any  such  a  proceeding.  The  evidence  is  clear  that  IVIr. 
Livingston  was  there  during  the  whole  of  the  hearing. 
The  respondents  were  faced  with  the  absolute  necessity 
of  discharging  Mr.  Armant  upon  his  being  rejected  as  a 
member  of  the  CEA  and  upon  his  dismissal  from  mem- 
bership in  the  CEA.  Legally  speaking,  if  the  contract 
of  employment  under  which  the  plant  was  being  operated 
was  \-alid  and  subsisting,  the  respondents  had  110  right 
to  review  the  action  of  CEA  in  refusing  to  accept  a  mem- 
ber or  expelling  a  member  for  infraction  of  its  rules,  by- 
laws or  constitution. 

We  now  come  to  a  discussion  on  that  portion  of  peti- 
tioner's brief  headed: 

"(3)   The   discharges   of   Cafifarel   and    Maynard" 
(Pet.  Br.  38). 

Very  cogent  written  evidence  of  the  flagrant  incon- 
sistency in  petitioner's  Order  and  Findings  and  in  the  brief 
of  the  petitioner  is  found  in  the  footnote  on  page  40  of 
petitioner's  brief. 

It  seems  to  us  to  be  a  most  remarkable  conclusion  in- 
asmuch as  the  only  evidence  of  substance  in  the  case  so 
far  as  concerns  Maynard's  discharge,  is  that  furnished 
by  Mrs.  Maynard  herself,  viz..  that  she  had  already  ten- 
dered her  resignation  from  the  respondents  and  was  not 
discharged;  yet  "despite  her  own  statement"  (that  she  did 
resign),  the  Board  finds  that  she  "did  not  resign  (em- 
phasis supplied)   [R.  83]."    (Pet.  Br.  40.) 

In  other  words,  the  Board  not  only  disregarded  the 
creditable  written  statement  of  Mrs.  Maynard  that  she 
was  not  discharged  but  made  a  finding  and  an  order  in 
direct  opposition  to  that  evidence.  How,  we  ask.  may 
such  action  on  the  part  of  the  Board  be  justified? 
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As  to  Herbert  Caffarel :  He  began  work  for  respond- 
ents in  1940  and  for  two  years  worked  as  relief  man  in 
the  punch  press  department;  in  the  early  part  of  1941 
he  solicited  employees  to  join  CERA  |  R.  479-486]  ;  be- 
came active  in  the  Contact  Committee  |  R.  494  J  and  be- 
came chairman  of  that  orj^anization  and  continued  as 
such  chairman  until  the  Committee  was  dissolved  [R. 
494-507]  ;  resumed  his  activities  on  behalf  of  CERA 
which  was  then  known  as  CEA  |R.  509]  ;  elected  in  No- 
vember, 1942,  to  the  Board  of  Directors  of  CEA  |  R.  510] 
and  thereafter  became  president  of  this  organization.  All 
of  the  foregoing  facts  are  conceded  in  the  ])etitioner's 
brief  (pp.  38-39);  in  fact,  they  are  urged  in  that  brief 
as  being  some  evidence  of  unfair  labor  practices  or  undue 
influence  by  the  respondents. 

Further  continuing  the  petitioner  points  out  certain 
differences  which  arose  between  the  employee  Gibson  and 
the  employee  Maynard  and  one  Franklin  who  was  an  em- 
ployee as  the  business  agent  of  CEA  and  wnth  whose 
policies  Caffarel  did  not  agree.  Formal  notice  was  served 
on  the  respondents  by  CEA  of  the  expulsion  of  Florence 
Maynard  and  Herbert  Caffarel  "from  membership  in  the 
CEA"  which  notice  in  effect  demanded  that  they  be  dis- 
charged [Resp.  Ex.  26,  R.  710].  In  response  to  this 
demand  the  respondents  asked  for  details  of  specific 
charges  on  which  those  people  had  been  tried  and  con- 
victed [Bd.  Ex.  27;  R.  711].  Particular  attention  is 
called  to  the  testimony  [R.  533-535]  showing  the  form- 
ality and  thoroughness  with  which  the  hearing  was  con- 
ducted by  CEA  bearing  upon  the  expulsion  from  CEA 
of  Mr.  Caffarel  and  Mrs.  Maynard.  While  the  respond- 
ents hold  no  brief  for  CEA,  nevertheless  it  seems  that 
the  action  of  CEA  at  that  hearing  was  neither  arbitrary 
nor  capricious.     If  the  method  of  conducting  that  hearing 
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was  not  to  the  present  liking  of  the  people  who  had  been 
officers  and  directors  and  members  of  CEA  (Maynard  and 
Cafifarel,  cf  al.)  that  fault  lies  with  the  CEA  and  with  its 
past  and  present  officers,  members  and  directors  and  not 
with  the  respondents. 

On  many  and  many  occasions  as  appears  from  this 
record  and  in  petitioner's  brief,  the  decisions  of  the  re- 
spondents, whatever  they  might  have  been  were  bound 
to  be  wrong  in  the  view  of  one  group  or  the  other. 

With  respect  to  the  next  point  sought  to  be  made  in 
the  petitioner's  brief,  viz., 

"(4)   The  Board's  conclusions  with  respect  to  the 
discharges  requested  by  CEA."    (Pet  Br.  40.) 

we  can  only  say  that  based  upon  the  premise  that  the  con- 
traet  betzveen  the  respondeiits  and  CEA  zvas  illegal  or 
void,  the  conclusion  of  the  Board  in  respect  to  these  dis- 
charges is  probably  well  founded.  However,  it  is  our 
contention  that  that  premise  is  not  well  founded  and  that 
the  contract  between  the  respondents  and  CEA  was  good, 
valid  and  subsisting  and  that  it  necessarily  follows  that 
the  discharge  of  these  employees  (Maynard  was  never 
discharged  but  voluntarily  resigned)  was  justified  both 
in  law  and  in  fact. 

We  now  proceed  to  a  discussion  of  that  p.ortion  of  the 
petitioner's  brief  entitled 

"b.     The   discharge   of   George   for   UE   activity" 
(Pet.  Br.  40). 
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We  respectfully  submit  that  the  statement  of  Mr.  Crom- 
well that  "they  were  forming''  an  organization  [R.  213- 
214;  Pet.  Br.  41 1  is  not  within  reason  chargeable  against 
the  company  because  in  the  first  place  there  is  no  evi- 
dence that  Cromwell  meant  by  that  statement  to  include 
anyone  except  the  organizers  of  CEA;  surely,  he  did  not 
mean  himself  and  the  respondents.  The  statement  at- 
tributed to  Cromwell  that  "Mandella's  activity  'was  all 
right  and  the  comi)any  knew  about  what  he  was  doing' 
|R.  213]"  (Pet.  Br.  41)  is  the  rankest  kind  of  hearsay 
and  ought  not  to  be  given  any  credence  whatsoever  as 
being  binding  upon  these  respondents. 

A  brief  review  of  the  Alvin  L.  George  incidents  ought 
to  absolve  the  respondents  from  any  charge  of  violations 
of  the  Act  insofar  as  concerns  George.  Respondent's 
Exhibit  9,  dated  December  4,  1941  [Resp.  Ex.  9],  shows 
that  CEA  demanded  the  immediate  dismissal  of  George 
because  CEA  had  refused  to  accept  him  as  a  member  of 
the  Association;  assuming  that  George  was  discharged 
by  Cromwell  on  or  about  the  time  he  made  the  radio 
speech  on  August  26,  1941  [Bd.  Ex.  30],  that  is  not  the 
discharge  upon  zvhicJi  complaint  is  made.  The  strike 
occurred  on  September  2,  1941,  and  wound  up  in  the 
Board  office  before  Mr.  Walsh,  a  regional  director  at 
Los  Angeles  [R.  228].  Feelings  ran  high  and  it  was 
finally  determined  by  agreement  to  reinstate  George  and 
to  settle  the  matter  by  arbitration.  Bd.  Exs.  32  and 
33  show  the  result  of  that  hearing;  that  it  was  fair 
to  George  there  can  be  no  doubt.  He  himself  testified 
that  he  was  called  into  the  hearing  room  and  asked   if 
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he  accepted  the  decision  of  the  arbiters  and  he  stated  that 
he  did  so  accept  it  and  was  satisfied  with  it  [see  Bd. 
Exs.  32  and  33,  supra]. 

The  fact,  if  it  be  a  fact,  that  Cromwell  told  George 
that  he  would  "^et''  him  within  45  days  after  Mr.  George 
actually  returned  to  work  (Pet.  Br.  42)  should  not  be 
charged  against  the  company  because  there  is  no  evidence 
that  the  respondents  knew  it  and  after  the  discussion  be- 
tween George  and  Cromwell  in  which  each  expressed  his 
opinion  of  Harry  Bridges,  the  fact  that  Cromwell  be- 
came angry  and  told  George,  "we  would  all  get  our  heads 
cut  off  someday"  [R.  242-243]  does  in  no  sense  mean 
that  the  respondents  were  engaged  in  unfair  labor  prac- 
tices. Such  sttaement  may  have  been  Cron^well's  own 
personal  feelings  concerning  the  general  unrest  in  the 
country;  certainly  there  was  nothing  in  such  statement 
to  indicate  that  it  was  done  to  intimidate  or  coerce  George 
through  anything  that  the  respondents  did  or  said. 

The  matter  covered  in  pages  42  and  43  of  petitioner's 
brief  regarding  some  gossip  between  Gibson,  George  and 
Monjar  is  really  so  trivial  as  to  make  it  unworthy  of  dis- 
cussion. 

Mr.  George's  testimony  should  be  scurtinized  very  care- 
fully. Early  in  his  employment  he  knew  that  ^landella 
was  doing  things  in  violation  of  the  law  in  trying  to  or- 
ganize the  plant  on  company  time ;  he  remonstrated  with 
Mandella  because  of  the  fact  [R.  212].  George  actually 
sold  Mandella  a  public  address  system  to  assist  Mandella 
in  his  solicitation.     [R.  217.] 
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IV. 

The  Board  Conducted  Elections — Each  Won  by  CEA 
— and  Which  Resulted  in  Certifying  CEA  as 
Bargaining  Representative  and  in  the  Making  of 
the  Contract  Between  Respondents  and  CEA 
Should  Preclude  the  Enforcement  of  the  Board's 
Order. 

There  were  two  such  elections;  one  held  September  9, 
1941,  and  the  other  held  January  25,  1943. 

The  1941  election  arose  under  the  following  circum- 
stances : 

On  June  9,  1941,  CEA  filed  with  the  Board  a  Petition 
for  an  Investigation  and  Certification  of  Representatives 
[R.  Z7\  Bd.  Ex.  68A].  Thereafter  on  September  2,  1941, 
UE  called  a  strike  of  the  respondents'  employees  and 
thereupon  the  local  representatives  of  the  Armed  Services 
and  of  the  Office  of  Production  Management  arranged 
a  conference  with  interested  parties  at  the  Regional  Office 
of  the  Board,  which  conference  was  attended  by  repre- 
sentatives of  UE,  CEA  and  the  respondents.  UE  agreed 
to  terminate  the  strike,  respondents  agreed  to  reinstate 
certain  discharged  employees  subject  to  arbitration  and 
the  parties  agreed  to  a  consent  election  on  the  petition 
before  the  Board   [R.  39-40]. 

The  Certificate  of  Results  of  Consent  Election  dated 
September  10,  1941  [Resp  Ex.  12B;  R.  709]  shows  that 
CEA  had  370  votes  and  UE  268  votes.  Thereupon  the 
Regional  Director  of  the  Board  certified  the  outcome  of 
the  election. 

About  October  24,  1941,  after  negotiations,  the  re- 
spondents and  CEA  executed  the  agreement  covering  the 
employees'  rights  of  service,  working  conditions,  etc.  [R. 
42].   ' 
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The  election  of  January  25,  1943,  arose  under  the 
following  circumstances : 

On  September  21,  1942,  UE  filed  with  the  Board  a 
Petition  for  Certification  as  bargaining  representative 
of  respondents'  employees  [R.  47;  Bd.  Ex.  68A].  A 
Decision  and  Direction  of  Election  was  issued  by  the 
Board  on  December  31,  1942.  [Bd.  Ex.  68E.]  The  elec- 
tion was  held  on  January  25,  1943,  and  CEA  again  re- 
ceived a  majority  of  the  valid  votes  cast.  On  January 
30,  1943,  UE  filed  objections  alleging  in  substance,  that 
the  respondents  had  illegally  assisted  CEA  prior  to  the 
election  [R.  47;  Bd.  Ex.  68M],  and  at  the  same  time  UE 
filed  formal  charges  [R.  47],  alleging  generally  that  the 
companies  had  violated  Sections  8(1)  and  (2)  of  the  Act. 

On  March  18,  1943,  the  Regional  Director  notified 
UE  of  his  refusal  to  issue  a  complaint  and  filed  a  Report 
on  Objections  [R.  48]  which  concluded  that  none  of 
the  objections  raised  substantial  or  material  issues.  In 
a  supplemental  Decision  and  Certification  of  Representa- 
tives issued  April  12,  1943,  the  Board  overruled  the  ob- 
jections and  certified  CEA  [R.  48]. 

Thereafter  on  May  5,  1943,  the  respondents  and  CEA 
executed  a  new  agreement   [R.  48]. 

On  page  51  of  its  brief,  and  with  respect  to  respond- 
ents' view  that  by  certifying  CEA  after  the  election  of 
January  25,  1943,  petitioner  stated  that  respondents'  con- 
tention that  the  Board's  action  in  certifying  CEA  follow- 
ing the  election  of  January  25,  1943,  precluded  the  Board 
from  examining  respondents'  conduct  prior  to  the  1943 
certification  in  the  instant  proceeding,  said :  "A  similar 
contention  was  squarely  rejected  by  the  Supreme  Court 
in   Wallace  Corporation  v.  NLRB,  323  U.   S.  248,  253- 
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255."     Petitioner  also  cites  NLRB  v.  Gilfillan  Brothers, 
148  F.  2d  990  at  991. 

The  dissimilarity  between  the  instant  case  and  the 
Wallace  and  Gilfillan  cases  is  at  once  apparent;  those  cited 
cases  are  not  authorities  against  respondents'  conten- 
tions. 

In  Wallace  Corp.  v.  NLRB,  supra,  the  report  expressly 
declares  that  the  contract  made  between  the  company  and 
Independent  Union,  which  contract  was  under  attack, 
"was  executed  after  notice  to  the  company  by  the  business 
manager  of  Independent  that  Independent  must  have  the 
right  to  refuse  membership  to  old  CIO  employees  who 
might  jeopardize  its  majority.  This  business  manager 
(of  Independent)  .  .  .  wrote  the  company,  prior  to 
the  making  of  the  contract,  that  Independent  insisted  upon 
a  closed  shop  agreement  because  it  wanted  a  'legal  means 
of  disposing  of  any  present  employees'  who  might  affect 
its  majority,  and  'who  are  unfavorable  to  our  interests.' 
The  contract  further  significantly  provided  that  the  com- 
pany would  be  released  from  the  clause  requiring  it  to 
retain  in  its  employ  union  men  only,  if  Independent  should 
lose  its  majority  and  the  CIO  win  it." 

The  report  also  points  out  that  the  Board  and  the  lower 
court  expressly  found  "that  the  contract  was  signed  with 
knowledge  on  the  part  of  the  company  that  Independent 
proposed  to  refuse  to  admit  them  (former  CIO  employees) 
to   membership." 

How  different  is  the  instant  case  where  the  CEA  con- 
tracts specifically  provided  that  everybody  in  the  employ 
of  the  company  could  join  CEA. 
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In  the  Gilfillan  case  cited  Ijy  petitioner  the  facts  are  very 
much  different  and  call  for  different  a}  plication  of  the  law 
than  do  the  facts  of  the  instant  case.  In  the  Gilfillan 
case  the  intra-company  union,  known  as  the  Association, 
won  an  election  over  the  CIO  by  which  the  Association 
was  certified  by  the  Board.  Thereafter  CIO  filed  a  charge 
with  the  Board  alleging  that  the  respondent  had  "encour- 
aged and  otherwise  interfered  with  the  formation"  of  the 
Association,  upon  the  promise  of  the  Association  that  it 
would  not  in  the  future  dominate  or  interfere  with  the 
administration  of  the  Association,  or  any  other  labor  or- 
ganization having  to  do  with  its  employees.  Then  CIO 
withdrew  the  charge.  The  charge  was  never  acted  upon 
and  no  election  zuas  thereafter  held.  The  court  points  out 
that  because  of  those  facts  and  because  the  "dominat- 
ing acts  before  the  certification  followed  by  such  domina- 
tion thereafter"  gave  the  Board  the  right  to  consider  the 
circumstances  under  which  the  Association  was  formed 
and  operated  and  acted  as  the  bargaining  agent. 

In  the  instant  case  not  only  were  two  elections  held  but 
the  charges  filed  by  the  UE  were  ruled  upon  adversely  to 
the  UE  and  an  election  was  thereafter  held;  objections 
w^ere  then  filed  by  the  UE  to  the  certification  of  the  CEA 
as  a  bargaining  representative  but  the  objections  were  de- 
nied bv  the  Board. 
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V. 

The  Enforcement  Order  Sought  Here  Should  Not  Be 
Made  Because  of  Delay  in  Bringing  These  Pro- 
ceedings. 

This  court  has  wide  discretionary  powers  in  the  relief 
administered  as  a  result  of  this  petition.  This  court  may- 
enforce,  modify  or  enforce  as  so  modified,  or  set  aside  in 
whole  or  in  part  the  order  of  the  Board. 

The  fact  that  the  Trial  Examiner  passed  away  before 
he  had  a  chance  to  prepare  the  proposed  Findings  of  Fact 
and  those  proposed  Findings  of  Fact  had  to  be  prepared 
by  someone  who  had  not  seen  the  witnesses  on  the  stand, 
their  demeanor,  etc.,  is  one  reason  that  these  Findings  of 
Fact  and  the  order  based  thereon  should  not  be  held  of 
the  same  sanctity  as  the  Findings  of  a  trier  of  fact  who 
has  had  a  chance  to  observe  the  witnesses  on  the  stand, 
their  demeanor,  etc.  That  one  year,  six  months  and  nine 
days  should  elapse  after  the  close  of  the  hearing  before 
the  order  sought  to  be  here  enforced  was  made  and  an- 
other two  years  and  fifteen  days  elapsed  before  the  peti- 
tioner filed  these  proceedings  in  this  court,  should  be 
considered  by  this  court  in  reHeving  the  respondents  from 
the  disastrous  efifect  of  the  order.  We  recognize  that  the 
Act  as  it  existed  when  these  proceedings  were  first  before 
the  Board  contains  no  hmitation  period,  but  nevertheless 
neither  law  nor  equity  favor  the  prosecution  of  stale 
claims. 

"This  is  another  of  those  dreary  reviews  of  Board  pro- 
ceedings" where  respondents  attack  the  "Findings  of 
Fact  made  by  the  Board,  as  trier  of  facts,  on  evidence 
presented  by  the  Board  as  prosecutor  in  support  of  charges 
filed  by  the  Board  as  complainant."  (NLRB  v.  Caroline 
Mills,  Inc.,  C.  C.  A.  5-1948.)     (Emphasis  supplied.) 


Conclusion. 

It  is  respectfully  submitted  that  as  set  out  on  page  58 
of  the  petitioner's  brief  this  Honorable  Court  in  determin- 
ing this  matter  may  enforce,  modify  or  enforce  as  so 
modified  or  set  aside  in  whole  or  in  part  the  order  of  the 
Board. 

The  respondents  have  made  proper  objection  and  urged 
before  "the  Board  its  member,  agent  or  agency"  the  points 
upon  which  the  above  mentioned  errors  are  based.  [For 
a  few  of  many  examples  see,  R.  168,  204,  206,  207,  209, 
211.]  In  Marshall  Field  &  Co.,  v.  NLRB,  318  U.  S.  253 
(Pet.  Br.  55),  the  court  pointed  out  they  would  not  con- 
sider the  objections  made  by  the  employer  saying  *'we  do 
not  find  that  at  any  stage  of  the  proceedings,  the  objec- 
tion now  urged  .  .  .  was  presented  to  it  or  to  any 
member  or  agent  of  the  Board  .  .  ."  In  NLRB  v. 
Cheney  California  Lumber  Co.,  327  U.  S.  385,  also  cited 
by  petitioner,  same  general  rule  is  announced. 

For  all  of  the  reasons  above  set  out  the  order  of  the 
Board  should  be  set  aside  or  so  modified  as  to  this  court 
seems  proper. 

Dated:     July  30,  1949. 

Respectfully  submitted, 

David  H.  Cannon, 

Attorney  for  Respondents. 

Reed  E.  Callister, 

Of  Counsel  for  Respondents. 
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